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SI  R, 

nPHE  venerable  and  illuflnous  perfon,  to 
whom  the  former  impreflions  of  this  Work 
were  dedicated,  being  now  no  more,  I  am  de- 
firous  of  infcribing  this  Edition  to  you,  who, 
with  the  late  Earl  Mansfieldy  firfl  patronized 
and  encouraged  me  in  the  profecution  of  this 
undertaking.  Thofe  early  proofs  of  your  at* 
tention  and  regard  can  never  be  effaced  from 
my  memory :  and  I  rejoice  in  this  opportunity 
of  publicly  declaring  my  grateful  fenfe  of  your 
uniform  and  continued  friendfhip.  Neither 
can  I  omit  to  mention  upon  this  occafion  the 
obligations  I  am  under,  for  many  valuable  im- 
provements of  this  Work  fuggefted  by  you, 
with  that  liberality  and  condefcenfion,  which 
are  ever  found  to  accompany  extenfive  know- 
ledge and  eminen:  talents;  and  which  demand 
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from  me  every  publick  and  private  teftimony 
of  unfeigned  rcfpe6t  and  gratitude. 

It  was  my  vvidi  to  have  given  a  fketch  of  the 
judicial  hfe  and  chara6ler  of  Lord  Mansfield,  by 
way  of  preface  to  this  edition  of  a  book,  the  con- 
tents of  which  might  be  confidered  as  fo  pecu- 
liarly his  own :   and  I  was  the  more  anxious  to 
have  done  fo,  becaufe  no  other  perfon  had  under- 
taken to  pay  this  fort  of  tribute  to  his  memory, 
and  becaufe  tlie  idea  was  approved  of  by  you. 
Eut  when  I  came  to  refle6l  upon  the  fubjc6l, 
when  I  confidered  his  extraordinary  talents,  his 
great  penetration,  his  perfuafive  eloquence,  and 
the  greatnefs  of  his  whole  chara61cr,  I  found  my 
powers  very  unequal  to  fuch  an  undertaking. 
However  great  my  veneration  and  altc6lion  for 
his  memory,   and  however  gratifying  fuch   a 
Work  might  have  been  to  my  own  feelings,  I 
flirunk  from  attempting  the  portraiture  of  a 
maiij  who,  for  above  thirty  years,  had  fo  emi- 
nently diflinguidied  himfelf  in  the  adminiflra- 
tion  of  juftice,  as  to  excite  the  general  admira- 
tion of  Europe;   who  fixed   the   principles  of 
Commercial  Jurifprudence  on  the  im.mutable 
bafis  of  reafon  and  natural  juflicc;  and  who,  as 
it  was  well  expreffed  by  you,  Sir,  explained  and 
commented  upon  thofe  principles,  till  his  hearers 
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were  loft  in  admiration  at  the  ftrength  and  extent 
of  the  humaa  underftanding. 

A  confcioufnefs  of  my  own  inability,  there- 
fore, is  the  only  canfe  for  my  declining  a  work, 
which  I  Hiould  have  thought  it  my  honour  and 
my  happin^fs  to  have  ? ccompliflied.  But  when 
hereafter  it  fliali  be  undertaken  by  fome  faithful 
hand  adequate  to  the  execution  of  it.  Lord 
Mansfield  will  then  appear  to  pofteiity  to  have 
been,  what  you  well  knew  him  to  be,  one  of 
the  wifeft  and  heft  men  of  the  age  in  which 
he  lived. 

I  have  the  honor  to  be,  with  fincere  refpe^l 
and  gratitude, 

SIR, 

Your  much  obliged 

and  faithful  humble  fervant, 

J.   A.   PARK. 

Carey-street, 
.    May  27,  1796. 
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ADVERTISEMENT 

TO    THIS 

THIRD    EDITION. 

A  New  Edition  of  this  Work  being  called  for, 
it  was  my  duty  to  render  it  as  valuable  as 
poflible,  by  inferting  the  various  important  cafes, 
which  have  been  decided  both  in  the  Court  of 
King's  Bench,  and  Court  of  Common  Pleas, 
fince  the  former  impreflion  was  publiflied.  I 
have,  however,  preferved  the  pages  of  the 
fecond  edition;  and  when  new  matter  has  oc- 
curred at  the  bottom  of  a  page,  I  have  conti- 
nued the  old  page  with  the  addition  of  a  letter, 
thus  240  a.  240  /?. — If  the  new  matter  happen 
to  be  inferted  in  the  middle  of  a  page,  I  have 
been  obliged  to  continue  the  old  page  beyond 
the  ufual  length:  but  this  I  hope  will  be  at- 
tended with  no  inconvenience,  as  the  page  is 
always  numbered  at  the  top,  and  the  cafes  may 
eafily  be  found,  the  names  being  vifible  in  the 
margin,  even  though  the  fame  page  be  in  on« 
or  two  inftances  necefTarily  protraded, 
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WHEN  a  man  prefames  to  follclt  publick 
notice  for  any  work  of  a  literary  nature, 
the  world  have  a  right  to  know  the  motives, 
that  induced  him  to  write,  and  upon  what  foun- 
dation he  builds  his  claim  to  their  attention. 
Notwithftanding  the  number  of  cafes,   which 
have  of  h^te  years  been  determined  in  the  E  gUjh 
courts  of  juftice  upon  the  law  of  infaiance,  and 
the  uniformity  ot  principle,  which  pervades  them 
all;  yet  the  docliiwe  of  mfurances  is  nor  fully 
known  and  undei  flood      This  in  fome  meafure 
happens  from  the  decihons  upon  ti^e  fabje(5t  be- 
ing fcatter^d  in  the  various  books  of  reports,  ac- 
cording to  the  order  of  time,  in  which  they  were 
determined;  and  the  connexion  of  whicii,  from 
the  nature  of  thofe  publications,  cannot  be  pi  e- 
ferved    As  many  perfons  cannot  fpare  time,  and 
few  will  take  the  trouble,  to  c.4Ie6f  the  cales  into 
one  point  of  view;  and  as  all  cafes  ot  infurance 
muft  neceflarily  be  attended  with  a  number  of 
fa6ls,  it  IS  not  to  be  wondered  at,  if  from  a  cur- 
fory,  inattentive,   and   unconnected  perufal  of 
them  in  a  chronological  order,  a  great  part  of  the 
world  fliould  remain  unacquv^inted  with  the  true 
principles  of  mfurance  law.  N o  book  that  1  have 
met  with  m  the  EnghJJj  language,  has  ever  yet  at- 
tempted to  iorm  this  branch  of  jurifprudenceinto 
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a  fyftematick  arrangement,  or  to  reduce  the  cafes 
to  any  fixed  or  fettled  principles. 

Convinced  of  the  utility  of  fuch  a  work,  I 
thought  I  could  not  employ  my  time  more  ad- 
vantageoufly  to  my  profeflion  or  myfelf^  nor 
better  exprefs  that  refpe6l  which  I,  in  common 
with  every  lawyer,  feel  for  the  venerable  magi- 
fi:rate  {a),  to  whom  this  work  is  infcribed,  and  for 
the  other  learned  judges,  who  have  aflifted  in 
creeling  this  fabrick,  than  by  extracting  all  the 
cafes  upon  this  fubjeft  from  the  mafs  of  other 
learning,  with  which  they  lie  buried  in  the  re- 
porters ;  and  thereby  endeavouring  to  prove  to 
the  world  that  the  dofbrine  of  infurance  now 
forms  a  fyfliem  as  complete  in  every  refpe6t  as 
any  other  branch  of  the  EngUjlo  law.  Could  any 
other  incitement  have  been  requifite,  the  opinion 
of  Mr.  Juftice  Blackjhne  would  have  had.confi- 
derable  weight,  "  The  learning  relating  to 
**  marine  infurances,"  fays  that  elegant  com- 
mentator [b)y  **  has  of  late  years  been  greatly 
**  improved  by  a  feries  of  judicial  decifions, 
**  v/hich  have  now  eftabliflied  the  law  in  fuch  a 
**  variety  of  cafes,  that  (if  well  and  judici- 
**  oully  collected)  they  would  form  a  very  com- 
*'  plete  title  in  a  code  of  commercial  jurifpru- 
**  dence."  Urged  by  thefe  motives,  1  was  in- 
duced to  undertake  this  work,  which  is  now  pre- 
fented  to  the  world. 

No  fubjefl  can  be  properly  underftood,  unlefs 
the  materials  be  methodically  arranged ;  and 
therefore  the  iirft  object  i  had  in  view  was  to  fix 
upon  certain  heads,  which  would  be  fufficient 
to  comprehend  all  the  law  upon  infurances. 

{a)   The  late  William  Earl  Manxjlelcl^  to  whom   the   fiift  and 
ftcOiid  editions  of  this  work  were  dedicated. 

(/)   2  BlachJ.  Com.  490. 

For 
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For  this  part  of  the  work  I  alone  am  accounta- 
ble, the  defign  being  entirely  my  own.  Jt  may 
however,  in  fome  degree  abate  the  feverity  of  cen- 
fure  to  recolleft,  that  in  the  arrangement  of  the 
fubje6l  I  had  no  example  to  follow,  no  guide 
to  direct  me  -,  and  I  was  left  entirely  to  the  im- 
pulfe  of  my  own  judgment.  But  to  enab  e  the 
profefTi  )n  to  judge  of  the  nature  of  my  plan,  I 
will  ftate  the  realons  that  influenced  me  in  the 
mode  1  have  adopted. 

As  the  policy  is  the  foundation,  upon  which 
the  whole  contiadl  depends,  1  have  begun  with 
that,  and  efideavoured  to  Ihew  its  nature  and 
its  various  kinds ;  and  I  have  alfb  pom  ted  out 
the  requifites  vshicli  a  policy  muft  contain,  their 
reafon  and  origin,  as  they  ai  e  to  be  colletl ed  from 
decided  cales,  or  the  ufageof  merchants.  When 
we  have  afcertained  the  nature  of  a  poHcv,  the 
next  objert  is  to  difcover  by  what  general  rules 
courts  of  jufbice  have  guided  themielves  in  their 
conftrudlion  of  this  fpecies  of  contra6t.  It  is 
then  ncceffary  to  defcend  to  a  more  particular 
view  of  the  fubjec^,  and  to  fix  with  accuracy 
and  piecifion  thofe  accidents,  which  Ihali  be 
deemed  lofTes  within  certam  words  ufed  in  the 
policy.  Thus  lofTes  by  perils  of  the  fea,  by 
capture,  by  deteniion,  and  by  barratry,  will 
be  a  material  ground  of  conhderation.  When 
a  lofs  haj)pens,  it  muil  either  be  a  partial,  or  a 
total  lofs ;  and  hence  it  becomes  r.eceflary  to 
afcertain  in  what  inllances  a  lofs  fhall  only  be 
deemed  partial,  in  what  cafes  it  Tnall  be  confi- 
dered  as  total  ;  and  how  the  amount  of  a  partial 
lofs  is  to  be  fettled:  hence  alfo  arifes  the  doc- 
trine of  average,  ialvage,  and  abandonment. 
Thcfe  points  therefore  will  be  the  next  obje^l  of 
attention. 

Having 
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Having  confidered  the  various  inftances  in  which 
the  underwriter  will  be  liable  upon  his  policy, 
either  for  a  part,  or  for  the  whole  amount,  of 
his  fubfcription ;  we  feem  to  be  naturally  led 
to  the  confideration  of  thofe  cafes  in  which  the 
underwriter  is  rekafed  from  his  refponfibiliry. 
This  may  happen  in  feveral  ways :  For  fometirr.es 
the  policy  is  void  from  the  beginning,  on  ac- 
count of  frauds  of  the  lliip  not  being  leaworrhy ; 
or  of  the  voyage  infured  being  prohibited.  1  here 
are  alio  cafes,  in  which  the  infurer  is  diicharged, 
becaufe  the  iniured  t  as  failed  in  theperlormance 
of  thcfe  conditions,  wh'ch  he  ba  1  undertaken 
to  fuliili  futh  as  the  non-compl  ance  with  war- 
ranties j  and  deviating  from  the  voyage  mfujed  : 
Thefe  and  many  othtr  points  of  the  lame  nature 
occu])y  feveral  chapters. 

"U  hen  the  under-wTiter  has  never  run  any  rifle, 
it  would  be  uncor.fcionable  that  he  Ihould  re- 
tain the  premium:  Thejefore  after  confidering 
thofe  inPiances,  in  which  this  is  the  cafe,  it  is 
natural  next  to  afcertain  in  what  cafes  the  un- 
derwriter ihould  retain,  and  in  what  cafes  he 
fliould  return  the  premium. 

It  would  be  in  vain  to  tell  a  man,  that  he  was 
entitled  to  the  afTiftance  of  the  law,  and  that  his 
cafe  was  equitable  and  right,  without  pointing 
out  in  what  forum,  and  by  w^hat  mode  of  pro- 
ceeding he  ihould  feek  a  remedy.  1  have  endea- 
voured to  point  out  the  proper  tribunal,  to  which 
a  perfon  injured  is  to  a[  plyj  the  mode  of  pro- 
ceeding, which  he  is  to  adopt ;  and  the  nature 
of  the  evidence  he  mufl:  adduce  to  fubllantiate 
his  claim,  with  rel"pe6f  to  this  contract :  After 
the  difcuflion  of  marine  infurances,  I  have  added 
three  chapters  upon,  ilrbjecls,  which,  though 
tliey  do  not  form  a  part  of  the  plan,  are  fo  ma- 
terially 


PREFACE    TO    THE    FIRST    EDITION.  xiii 

terlally  conne6led  with  it  in  the  rules  and  princi- 
ples of  decifion,  that  it  feemed  to  me  the  work 
would  be  deficient  without  them  :  Thefe  are, 
bottomry  and  refpondentia,  infurances  upon 
lives;  and  infurances  againil  fire. 

When  I  planned  this  work,  I  intended  to  pre- 
fix an  introdudiion,  containing  a  fhort,  hillorical 
account  of  the  rife  and  progrefs  of  infurances  in 
this  country  only.  But  upon  the  fuggeftion  of 
one,  to  whofe  opinion  I  b^w  with  deference,  and 
whofejudgment  will  always  command  obedience; 
I  was  induced  to  enlarge  my  defign.  The  reader 
will  now  find  a  fhort  account  of  fuch  of  the 
antient  maritime  ftates,  as  have  promulgated  any 
fyftem  of  naval  jurifprudence ;  and  alfo,  of  tlie 
progrefs  of  marine  law  among  the  various  ilates 
of  Europe.  I  have  endeavoured  to  trace  the 
origin  of  infurance  to  its  fource ;  to  point 
out  thofe  countries  in  which  it  has  flourilhed, 
and  the  progrefs  and  improvement  of  it  in  our 
own.  Such  is  the  arrangement,  which  I  have 
adopted,  and  on  the  propriety  of  which,  the 
world  and  the  profellion  are  to  decide. 

As  to  the  mode  of  treating  the  fubje6f,  it  will 
be  proper  to  obferve  that,  at  the  head  of  eac'i 
chapter,  I  have  flated  the  principles,  upon 
which  the  cafes  on  that  point  depend;  and  then 
have  quoted  the  cafes  themfelves  to  ihew,  thu 
they  are  agreeable  and  confonant  to  the  princi- 
ples advanced.  If  there  are  any  cifes,  which 
ieem  to  differ  from  the  others,  1  endeavour  to 
prove,  either  that  they  depend  upon  different 
principles,  or  that  there  are  circumiiances  in 
them,  which  make  them  exceptions  to  i\\c 
general  rules.  In  quoting  cafes,  I  have  beei 
careful  minutely  to  flare  all  the  circumftances, 
and  alfo  the  opinion  of  the  court  without  any 
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alteration,  or  comments  of  my  own  ;  convinced 
that  the  utility  of  a  work  of  this  kind  confifts 
in  the  true  and  accurate  account  of  what  the 
law  is,  not  in  idle  fpeculations  of  a  private 
man,  as  to  what  the  law  ought  to  be.  Bcfides, 
one  main  purpofe  of  fuch  a  compofition  is,  to 
fave  the  profefibrs  of  the  law  the  trouble  of  turn-? 
ing  over  vaft  volumes  of  reports,  by  colle6ling 
into  one  book,  all  the  cafes  upon  a  particular 
fubjecl. 

But  iinlefs  the  cafes  are  fully  and  faithfully 
reported,  recourfe  muft  flill  be  had  to  the 
original  reporters,  and  the  end  of  fuch  a  compi- 
lation is  defeated  At  the  fame  time  it  ought  to 
be  obferved,  that  fometimes,  though  not  very 
often,  feveral  different  points  arife  in  onecaufes 
and  then,  in  order  to  preferve  the  fyftem  com- 
plete, it  is  neceilary  to  feparate  them,  and  to 
affign  to  each  its  proper  place.  But  ftill  the 
opinion  of  the  court  is  given  fully  on  each  of 
the  points  ;  and  a  reference  is  made  from  one 
part  of  the  cafe  to  the  other. 

I  had  it  in  contemplation  to  have  had  a  diftin6l 
chapter  for  the  confideration  of  the  law  relative 
to  this  fpecies  of  contract  in  other  countries  of 
Europe.  But  upon  refleding  that  infurances  are 
founded  upon  the  great  principles  of  natural 
juftice,  rather  than  upon  any  municipal  regula- 
tions ;  and  that  confequently  the  law  mufl  be 
nearly  the  fame  in  all  countries,  I  relinquiflied 
the  idea.  Bcfides,  1  have  throughout  the  work, 
which  fecmed  to  be  a  better  plan,  taken  notice 
in  what  rcf^e61s  the  pofitive  inftitutions  of 
other  mariiime  ftates  agree  or  difagree  with  thofc 
oi  our  own  :  A  plan,  which  fcivcs  to  illuflrate 
and  confirm  the  E^^g^^fi  iyfcem. 

It 
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It  remains  to  fpeak  of  the  materials  I  have 
ufed.  Confcious  that  the  value  of  a  law  book 
depends  upon  the  purity  and  excellence  of  the 
fources,  from  which  its  contents  are  taken,  I 
have  never  advanced  any  pofition,  without  re- 
ferring to  the  book  in  which  it  was  found ;  un- 
lefs  it  be  upon  fome  unfettled  point,  where  I 
have  flatedthe  arguments  that  may  be  adduced 
on  both  fides,  and  left  it  to  the  reader  to  form 
his  own  conclufions.  In  my  refearches  upon 
this  occafion,  I  have  confulted  every  foreign 
author  that  I  could  poflibly  obtain;  and  have 
made  as  much  ufe  of  their  labours,  as  the  na- 
ture of  the  plan  would  admit. 

With  refpe6l  to  the  decifions  of  the  Englijlo 
courts  of  juftice,  I  believe  I  have  not  omitted 
a  lingle  cafe,  that  ever  has  appeared  in  print 
upon  the  fubje6l :  Befides  which,  this  colle6tion 
contains  a  great  number  of  manufcript  cafes,  of 
which  forae  have  been  determined  at  Niji  Prius 
only,  and  many  have  been  the  fubje6l  of  delibe- 
ration in  court  upon  cafes  referved,  or  upon  mo- 
tions for  new  trials.  For  the  latter,  I  myfdf 
am  chiefly  refponfible,  and  upon  fome  future 
occafion,  I  fliall  be  happy  to  corre6t  any  errors, 
which  they  may  coitain  ;  as  moft  of  them  wei e 
taken  while  I  was  a  ftudent,  merely  for  my  pri- 
vate ufe,  without  any  view  to  future  publication. 
I  have,  however,  by  comparing  them  with  fuch 
notes  as  I  could  obtain,  done  every  thing  in  my 
power  to  render  them  worthy  of  the  attention  of 
the  profeffion.  As  to  the  JStifi  Prius  notes,  I  am 
indebted  for  them  to  the  very  liberal  and  gene- 
rous communications  of  my  young  profcflional 
friends  ;  and  to  fome  alfo  of  tho(e,  who  are  in 
the  firft  rank  at  the  bar.  Indeed,  to  name  any 
one  would  be  an  injuitice  to  the  rell ;  and  there- 
9  fore. 
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fore,  I  muft  beg  they  will  accept  my  general 
acknowledgments.  1  fhould,  however,  be  un- 
deferving  of  that  attention  and  afliftance  with 
which  1  have  been  honoured,  were  I  to  omit 
this  opportunity  of  returning  my  fincere  and 
grateful  thanks  to  Mr.  Ju/tice  Buller,  whofe 
abilities  are  only  equalled  by  his  eafniefs  of  ac- 
cefs,  his  ready  and  liberal  communication  of  that 
knowledge,  which  is  the  natural  refult  of  fuch 
talents,  and  fuch  unwearied  application  to  ftudy. 
The  many  valuable  hints  1  have  received  from 
that  learned  judge,  will  no  doubt  contribute 
much  to  the  utility  of  this  work. 

To  thofe  who  are  much  engaged  in  the  labours 
of  the  profeflion,  a  full  and  complete  table  of 
the  principal  matters  is  of  the  utmoft  confe- 
quence.  1  have  ufed  my  endeavours  to  render 
this  part  of  the  work  as  ufeful  as  poffible,  by 
ftating  each  point  under  all  the  heads,  that  will 
naturally  be  reforted  to  for  the  folution  of  any 
doubt. 

Having  thus  explained  the  nature  of  my  ar- 
rangement, the  mode  which  I  have  adopted  in 
the  difcuffion  of  each  chapter,  and  the  fources 
from  which  my  information  is  derived,  I  prefent 
this  volume  to  the  public.  The  utility  and 
neceflity  of  fuch  a  work  are  univerfally  acknow- 
ledged J  the  attempt  is  therefore  deferving  of 
fome  praife,  and  for  the  defe6ls  in  the  execution, 
I  throw  myfelf  upon  the  candour  of  my  profef- 
fion.  The  fubjeft  was  noble,  and  required 
greater  talents  than  mine,  to  treat  it  as  it  de- 
lerved;  but  if  I  (hall  have  at  all  done  juftice  to 
the  great  abilities  of  thofe  diftinguiflied  charadt- 

ers. 
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whofe  names  appear  in  every  page,  I  fliall  in  fome 
meafure  have  attained  the  object  of  my  vviflies, 
and  fhall  have  the  pleafure  of  refleding,  that  the 
time  I  fpent  in  the  compofition  of  this  work,  has 
been  at  lead  produflivc  of  much  perfonal  fatis- 
f ad  ion  and  improvement. 
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WHEN  we  confider  the  wonderful  effects 
which  commerce  has  produced  on  the  man- 
ners of  men,  when  we  obferve  that  it  tends  to  wear 
off  thofe  prejudices  which  give  birth  to  diffenfions 
and  animofities,  that  it  unites  mankind  by  the 
ftrongeft  of  all  ties,  the  defire  of  fupplying  mutual 
wants ;  and  that  it  difpofes  them  to  peace  and 
concord,  by  eflabhfhing  in  every  community  an 
order  of  men,  whofe  intereft  it  is  to  preferve  pub- 
lic tranquillity  ;  we  are  led  to  think  that  the  hif- 
tory  and  progrefs  of  it  would  not  only  be  amufmg, 
but  highly  important  and  Inflruclive  to  the  inha- 
bitants of  every  civilized  fociely.  Su^h  a  work 
would  be  in  fact  the  hillory  of  the  intercourfe  and 
communication  of  mankind,  and  mud  neceffarily 
abound  in  events  the  moft  interefting  to  every  fe- 
cial being,  but  particularly  fo  to  the  people  of  this 
country,  whofe  great  importance  in  the  eyes  of 
Europe  originated  in  commerce,  and  will  endure 
no  longer  than  whilft  the  fame  attention  continues 
to  be  paid  to  her  commercial  interefts.  In  a  dif- 
fertation  upon  commerce,  Infurances  form  a  very 
diftinguifhed  part,  and  therefore  it  cannot  but  be 
agreeable  to  the  fcholar  as  well  as  to  the  lawyer, 
to  trace  this  branch  of  commercial  law  to  its  fource, 
and  to  give  fome  account  of  thofe  various  nations, 
which  have  been  rendered  famous  by  the  extent 
of  their  commerce,  and  by  the  excellency  of  their 
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maritime  regulations. 


Indeed,  in  tracing  the  ori- 
gin of  Infurances,  an  account  of  the  maritime  dates 
that  have  exifled  in  the  world,  nec^flarily  forms  a 
part  of  the  enquiry. 


2  Blackft. 
Comm.  458. 


%  Smitli's 
Wealth  of 
Nations, 
p.  148,  oti. 
ed. 

I  Magens  2. 


Infurance  then  is  a  contract  by  which  the  Infurer 
undertakes,  in  confideration  of  a  premium  equiva- 
lent to  the  hazard  run,  to  indemnify  the  perfon 
infured  againft  certain  perils  or  lofles,  or  againft 
fome  particular  event.  When  infurance  is  ge- 
nerally mentioned  by  profeflional  men,  it  is  under- 
ftood  to  fignify  marine  infurances.  It  is  in  this 
light  we  are  at  prefcnt  to  confider  It ;  and  from 
the  preceding  definition  it  appears  to  be  a  contrail 
of  indemnity  againft  thofe  perils,  to  which  fhips 
are  expofed  In  the  courfe  of  their  voyage  from  one 
place  to  another.  The  utility  of  this  fpecies  of 
contradl  In  a  commercial  country  Is  obvious,  and 
has  been  taken  notice  of  by  very  diftinguifhed 
writers  upon  commercial  affairs.  Infurances  give 
great  fecurity  to  the  fortunes  of  private  people,  and 
by  dividing  amongd  many  that  lofs,  which  would 
ruin  an  individual,  make  it  fall  light  and  eafy  upon 
the  whole  fociety.  This  fecurity  tends  greatly  to 
the  advancement  of  trade  and  navigation,  becaufe 
the  rifk  of  tranfporting  and  exporting  being  dimi- 
nifhed,  men  will  more  eafily  be  induced  to  engage 
in  an  extenfive  trade,  to  alTift  in  important  under- 
takings, and  to  join  in  hazardous  enterprifes;  lince 
a  failure  in  the  objeft  will  not  be  attended  with 
thofe  dreadful  confequences  to  them  and  their  fa- 
milies, which  mud  be  the  cafe  in  a  country  where 
infurances  are  unknown.  But  it  is  not  Individuals 
oply  that  derive  advantages  from  the  encreafe  of 
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commerce,  the  general  welfare  of  the  public  is  alfo 
promoted.  It  is  an  obfervation  juilified  by  ex- 
perience, that  as  foon  as  the  commercial  fpirit  be- 
gins to  acquire  vigour,  and  to  gain  the  afcendant  in 
any  fociety,  we  immediately  difcover  a  new  genius 
in  its  policy,  its  alliances,  its  wars  and  negociations. 
No  nation,  that  cultivated  foreign  commerce,  ever 
failed  to  make  a  diftinguifhed  figure  on  the  theatre 
of  the  world,  as  the  hiflory  of  the  ancients  fuffi- 
ciently  proves ;  and  in  proportion  as  commerce 
made  its  way  into  the  various  dates  of  Europe,  they 
turned  their  attention  to  thofe  objects,  and  alTumed 
thofe  manners,  which  diflinguifli  poliflied  nations, 
and  which  lead  to  political  confequence  and  emi- 
nence amongfl  the  neighbouring  powers.  (<?) 

The  origin  of  infurance,  like  that  of  nany  other 
cuftoms,  which  depend  rather  upon  traditional  than 
written  evidence,  and  for  the  honour  of  inventing 
and  introducing  which  rival  nations  contend,  has 
occafioned  m.uch  doubt  among  the  writers  upon 
mercantile  law.  Indeed  it  is  involved  in  fo  much 
obfcurity  that,  after  all  the  refearches  which  have 
been  made  on  the  prefent  occafion,  any  very  fatis- 
faftory  folution  of  this  doubt  cannot  be  promifed. 
One  truth  however  is  clear,  that,  wherever  foreign 
commerce  was  introduced,  infurance  mufl  have 
loon  followed  as  a  necelTary  attendant,  it  being  im- 
poflible  to  carry  on  any  very  extenfive  trade  without 
it,  efpecially  in  time  of  war.  Some  of  thefe  writ-  Molloy,  Ma* 
ers  have  afcribed  the  origin  of  this  contrail  to  ^"*^ 
Claudius  Cafar  the  fifth  Roman  emperor,   on  ac- 

(«)  Vide  Robertfon's  View  of  the  Progrefs  of  Society  in 
Europe. 
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2  Atkyns,       count  of  a  paflage  to  be  found  in  Suetonius.    Other 
^^+*  refpedable  authorities  have  given  the  honour  of  it 

to  the  R/jodians,  thus  laying  a  foundation  for  the 
idea  entertained  by  many,  that  the  lav^  of  infurance 
had  obtained  a  phice  in  mod:  of  the  ancient  codes 
of  jurifprudence.  As  the  confideration  of  this 
queflion  will  be  attended  with  pleafure,  it  will  tend 
much  to  the  complete  invefligation  of  it,  to  con- 
fider  the  ftate  of  commerce  amongfi:  the  moft  dil- 
tinguiflied  of  the  ancient  nations,  from  whence  it 
will  appear,  that  infurances  were  in  thofe  days 
wholly  unknown  ;  or,  if  they  were  known,  that 
the  fmalleft  proofs  of  the  exiflence  of  fuch  a  cuf- 
tom  have  not  come  down  to  the  prefent  times. 

Schomberg's         The  Rhodiaris  claim  the  firfl  place  in  this  cn- 
Obicry.  on       qujry  ;  for  althoup-h  there  is  undoubted  teftimony, 

Khodian  ^       -'  '-'  .      .  ,  , 

laws.  that  nations  of  much  greater   antiquity  than  the 

people  of  Rhodesy  (a)  cultivated  commerce,  and 
carried  it  on  to  a  confiderable  extent,  yet  there 
does  not  appear  to  be  the  fmalleft  ground  for  en- 
tertaining an  opinion  that  any  of  thefe  naval  pow- 
ers had  eftabliflied  ainnngft  themfelves,  much  lefs 
communicated  to  mankind  in  general,  any  code  or 
fvftem  of  marine  law.  Rhodes  obtained  the  fove- 
reignty  of  the  fea,  about  916  years  before  the 
Chr'ijlian  JEra,  which  was  almoft  two  hundred 
years  before  the  building  of  Rome.  The  fituation 
and  fertility  of  this  ifland  were  peculiarly  favour- 

(fl)  Eufebius,  in  his  account  of  maritime  dates,  mention^ 
tlirce  anterior  tu  the  Rhodians  ;  namely,  the  Cretans,  the  Ly- 
dians,  and  the  Thracians ;  the  firft  of  whom  flourifhed  about 
five  hundred  years  before  the  Rhodians,  the  next  two  hundred, 
and  the  laft,  about  eighty  years.     Eufeb.  Chronicon,  hb.  2. 
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able  for  the  purpofes  of  navigation,  for  it  lies  in 
the   Mediterranean  fea,    a  few  leagues  from   the 
continent  of  Lcfer  Afia  ;  and  its  wealth  and  ferti- 
lity have  always  been  celebrated  by  the  poets  and 
hiftorians  of  antiquity.    From  thefe  circumftances.    See  Ander- 
joined  to  the  activity  and  induflry  of  the  people,  it    commerce, 
long  maintained  that  fuperiority  which  it  had  ac- 
quired ;   its  inhabitants  v/ere  rich,  its  alliance  was 
courted,  though,  from  principles  of  pohcy,  it  ge- 
nerally  obferved  a  flricl  neutrality.     Notwithfland- 
ing  this  pacific  difpofition,  which  commerce  natu- 
rally infpires,  the  Rhodians  at  lait  became  an  objet^t 
of  jealoufy,  and  were  mod  furioufiy  attacked  and 
befieged   by  various  foreign  powers.     But  in  all 
their  wars  they  difcovered  their  great  ftrength  and 
fuperiority  at  fea,  and  conducted  their   enterprifes 
with  fo   much  aftivity'  and  fldll,   as  to  attrad  the 
admiration  of  their  enemies,   and  the  applaufe  of 
thofe  hiftorians  who  have  given  an  account  of  the 
wars  in  which  they  were  engaged.     In  the  Punick   Polybius, 
wars,  the  Romans  found  the  benefit  of  their  alii-    Sj;homt>.  obf 
ance,  by  the  very  elfential  fervice  which  they  per- 
formed, in  attacking  the  naval  armaments  of  the 
Carthaginians. 

Wealth  naturally  produces  luxury,  which  gra- 
dually enervates  the  powers  of  a  flate.  This  was 
the  cafe  with  the  Rhodians  ;  for  after  maintaining 
their  political  importance  from  the  time  already 
mentioned  till  the  termination  almoft  of  the  Roman 
republic,  they  vifibly  began  to  decline  in  wealth 
and  power.  Cicero^  in  his  fpeech  on  the  ManiUa?!  Cicero  pro 
law,  obferves,  that  they  were  a  people,  whofe  naval  }^f  ^^a  |', 
power  and  difcipline  remained  even  to  the  time 
a  3  of 
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of  his  memory ;   and  Cicero  expired  with  the  re- 
publicr 

From  this  fhort  hiflory  it  appears,  that  the  Rho- 
dians  were  very  famous  for  their  naval  power  and 
flrength  :  but  however  refpedlable  they  might  be 
on  that  account,  they  were  much  more  illuiWous, 
and  obtained  a  much  higher  praife  among  the  na- 
tions of  antiquity,  for  being  the  firft  legiflators  of 
the  fea,  and  for  promulgating  a  fyftem  of  marine 
jurifprudence,  to  which  even  xh^  Romans  tliemfclves 
paid  the  greateft  deference  and  refpect,  and  which 
they  adopted  as  the  guide  of  their  conduft  in  naval 
affairs.  Thefe  excellent  laws  not  only  ferved  as  a 
rule  of  conduct  to  the  ancient  maritime  ftates  ; 
but,  as  will  appear  from  an  attentive  comparifon  of 
them,  have  been  the  bafis  of  all  modern  regula- 
tions refpefting  navigation  and  commerce.  The 
time  at  which  thefe  laws  were  compiled  is  not 
precifely  afcertained  :  but  we  may  reafonably  fup- 
pofe,  it  was  about  the  period  when  the  Rhodians 
firft  obtained  the  fovereignty  of  the  fea,  which  was 
about  916  years  before  the  sera  of  Chriflianity. 
Selden*s  Ma-  Sclden  fays,  that  the  Rhodians  maintained  the  fo- 
re  claufum,  ygj-eignty  of  the  feas  23  years ;  and  that  their  laws 
10.  f.  5.  were  compiled  in  the  days  of  'Jehofapbat^  king  of 

Judah.  This  opinion  agrees  exadly  with  the 
preceding  calculation  ;  for  this  king  began  his 
reign  about  914  years  before  the  birth  oi  Chri/i, 
Notwithftanding  this,  it  will  always  remain  a 
doubtful  point,  when  they  were  compiled ;  nor 
perhaps  is  it  very  material  that  it  Ihould  be  accu- 
rately afcertained.  It  is  of  more  confequence  to 
know  when  they  were  adopted  by  the  Ro?nam  i 

but 
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but  that  is  alfo  a  fa£t  involved  in  fomc  obfcurity. 
We  meet  with  no  traces  of  them  in  the  time  of  Schomberj 
the  republic  ;    and  from  the  manner  in  which  Ci-    Rhodian 
ccro  mentions  them  in  the  fpeech  laft  alluded  to.    Laws, 
he  treats  of  them  as  laws,  which  had  gained  the 
admiration  of  the  world,  rather  than  of  fuch  as 
then  made  a  part  of  the  Rojna7i  code.     Sclden  fays.    Mare  claii 
that  they  obtained  a  place  in  the  Romayi  law  in  the 
reign  of  'Tiberius  Claudius,  a  conje6lure  in  which 
he  is  fupported  by  Peckius,  one  of  the  commenta- 
tors on  the  laws  oi Rhodes,  and  by  the  well  known 
character  of  Tiberius  himfelf,  who  difcovered  the 
greatefl;  attention   to  maritime  affairs,    and   gave 
many  fignal  inftances  of  his  attachment  to  Rhodes. 
But  although  thefe  iflanders  were  thus  famous  for    Sueton.  VU 
their  laws,  we  cannot  difcover  from  the  fragments   ciaudij. 
that  have  come  down  to  our  times,  that  they  had 
the  fmalleft  idea  of  the  contract  of  infurance  ;  nor 
is  there  any  tradition  to  induce  us  to  conjedure, 
that  they  ever  were  acquainted  with  that  mode  of 
fecuring  their  property.     It  is  true,   that  this  is 
not   a   conclufive    argument ;    becaufe,    although 
no  fuch  contrail  is  mentioned  in  the  fragments 
which  we  have,    it   by    no    means  follows    that 
it   did   not   form  a    part  of  their  whole   fyftem, 
more  efpecially   as  Efuerigon,    a   very   celebrated    Emerlgon 
French  writer   of  the  prefent  day,  is  of  opinion,   furances,  pre- 
that  the   real  laws   of  the  Rhodiaiis   have    never  f^^^'  P-  3- 
reached  us ;    and  that  the  fragments  which  we  fee, 
are  certainly  apocryphal.     But  as  thefe  laws  were' 
adopted  by  the  Ro??ia72s,  it  is  fair  to  conjedure, 
that  whether  we  have  the  real  regulations  of  Rhodes 
or  not,  we  Ihould  have  the  contract  of  infurance, 

»  4  if 
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if  it  had  been  known  to  them,  incorporated  with 

the  other  naval  laws  in  the  Imperial  code.     This 

idea  is  countenanced  by  the  contract  of  bottomry, 

which  is  to  be  found  in  the  fragments  of  the  laws 

Leg.  Rhod.     of  Rhodes,  and  with  which  the  people  of  that  ifland 

{.  2.  art".  1 6*.    v/ere  certainly  acquainted  ;  and  in  every  book  of 

Digeft.  lib,       the  civil  law,  the  contract  de  nauticofanore,  de  ufurd 

■02.  tit.  2* 

Cod.  lib.  4.      Jnaritimdy  alfo  forms  a  confiderable  part.    It  is  not 
tit.  33»  going  too  far  then  to  prefume,    that,  as  the  Ro- 

mans adopted  a  contract  fo  beneficial  to  commerc, 
as  that  of  bottomry,  they  would  not  have  pafled  over 
a  contraft,  of  which  the  influence  is  ftill  more  ex- 
tenfively  ufeful  in  the  promotion  of  navigation  and 
trade,  if  thofe,  from  whom  they  borrowed  their 
naval  laws,  had  themfelves  been  acquainted  cither 
with  its  nature  or  advantages. 

4  Having  faid  thus  much  of  Rhodes  and  its  laws, 
let  us  turn  our  attention  Ihortly  to  the  commerce 
of  the  Greeks.     It  is  certainly  true,  that  commerce 
flourifhed  very  much  in  feveral  of  the  dates  ol 
Montefq.         Greece,  particularly  in  Corinth  and  Athens.     The 
loix'r  ^^  I      former  feparated  two  feas,  was  the  key  of  Greece, 
ch.  7.  and  a  city  of  the  utmofl  importance ;    its  trade 

was  extenfive,  having  a  port  to  receive  the  mer- 
chandizes of  yf/ia,  and  another,  thofe  of  Italy ; 
a^d  there  have  been  but  few  cities  where  the  works 
of  art  were  carried  to  fo  high  a  degree  of  perfec- 
Taylor's  jjon.     Athens  indeed  was  particularly  famous  for 

p.  507.  commercial  knowledge  j  for  their  manufa6tures  of 

all  forts  were  in  high  repute,  and  emulation  was 
excited  by  the  public  rewards  and  honours  which 
were  beftowed  upon  thofe  who  attained  to  excel- 
lence 
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lence  In  any  of  the  ufeful  arts.  The  attention  of 
this  people  to  maritime  affairs,  (for  they  aimed  at 
the  fovereignty  of  the  fea  and  obtained  it),  con- 
tributed much  to  their  ikill  in  navigation.  The  Potter's  Grc- 
many  laws  which  they  left  to  poflerity,  Vvith  regard  ^^jj  p  80 
to  imports  and  exports,  and  the  contrad  of  bargain  ^S>  24>  ^67. 
and  fale  j  the  many  privileges  granted  to  the  mer- 
cantile part  of  the  date ;  the  appointment  of  ma- 
giftrates,  who  had  the  cognizance  of  controverfies 
that  happened  between  merchants  and  mariners  ; 
the  attention  which  they  paid  to  their  market,  and 
the  many  officers  concerned  in  that  department, 
give  us  a  very  favourable  idea  of  their  judgment 
in  the  true  principles  of  commerce.  But  notwith- 
Itanding  this,  the  Athenians,  being  of  a  very  ambi- 
tious difpofition,  being  more  attentive  to  extend 
their  maritime  power  than  to  enjoy  it,  and  having 
a  government  of  fuch  a  cafl,  that  the  public  reve- 
nues were  diftributed  among  the  common  people 
to  be  Squandered  at  their  pleafure,  (a)  did  not 
carry  on  fo  extenfive  a  trade  as  might  naturally  be 
expe£ted  from  the  number  of  their  feamen,  from 
the  produce  of  their  mines,  from  their  influence 

(a)  From  feveral  of  the  orations  of  Demoflhenes  it  appears, 
that  the  poor  were  entitled  to  receive  from  the  public  ftock, 
as  much  money  as  would  admit  them  to  the  diverfions  of  the 
theatre  ;  and  bcfides  this,  it  was  made  a  capital  offence  for  any 
one  to  propofe  the  reftoration  of  the  theatrical  money  to  its 
original  ufes.  This  cuftom  was  at  length  fo  much  abufed,  that, 
under  pretence  of  theatrical  money,  almofl  all  the  public  funds 
were  diftributed  among  the  people.  Hence  the  Athenians  con- 
txadled  an  averfion  for  war,  and  fpent  their  time  and  money 
upon  public  fhews.  Of  this  enormity  Demofthenes  vehemently 
complains,  and  Inveighs  agalnft  it  with  as  much  warmth  as, 
from  the  nature  of  the  law  juft  mentioned,  he  durfl  venture  to 
io.     S^e  the  firft  and  alfo  the  third  Olynthian. 

over 
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over  the  cities  of  Greece^  and  from  thofe  excellent 
Taws  and  inftitutions,  which  have  beqn  juft  enu- 
Montefq.  Ef-  merated.  Their  trade  was  almofl  entirely  confined 
i;"V,  r''^  ^^'^'  to  Gr^^r^  and  to  the  Euxine  fea.  From  fuch  of 
their  laws  as  we  have  feen,  and  from  fuch  accounts 
as  we  have  obtained  of  tlieir  naval  hiftory,  we 
have  not  the  fmallefl  reafon  to  fuppofe,  that  this 
celebrated  people  knew  any  thing  of  the  contract 
of  infurance. 


liv.  21.  c.  7. 


Beawes  Lex  Some  notice  fliould  have  been  taken  before  now 
h'^'^d't^         of  the  Fhenicimis,  an  ancient  commercial  and  opu- 

Iiitrod.  p.  3.  lent  people.  Indeed,  the  height  of  grandeur  to 
which  they  attained  is  a  fufficient  proof  of  the  vaft 
refources  of  a  commercial  nation.  Many  writers, 
both  facred  and  profane,  from  their  florid  and 
magnificent  defcriptions,  give  a  vafl  idea  of  their 
wealth  and  power.  I  forbore  to  fpeak  of  them 
till  I  fhould  have  occafion  to  mention  one  of  their 
colonies,  that  of  Carthage,  which,  in  opulence  and 
the  extent  of  her  commerce  and  naval  power, 
equalled,  if  not  furpafTed,  the  parent  flate  herfelf. 
Whether  either,  or  both,  of  thefe  maritime  powers 
ever  promulgated  any  code  of  naval  law  cannot 
now  be  afcertained :    for  the  former  was  entirely 

Quint.  Cur-    deflroyed   by  Alexander  the  Great ;     and  that   it 

cap's'  &c'  J^ig^t  never  be  reftored,  he  removed  its  marine 
and  commerce  to  Alexandria^  in  which  removal, 
probably  all  its  naval  regulations  might  be  loft. 
Carthage,  on  the  other  hand,  having  long  dif- 
puted  with  Rome  the  empire  of  the  world,  was  at 
iaft  obliged  to  yield  to  her  vidlorious  rival,  who, 
even  after  fhe  gained  the  vidory,  retained  fuch  an 
hatred  to  the  Cartba^iniansy   that  flie  rooted  out 

every 
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every  vefllge  of  their  former  greatnefs.  No  time, 
however,  nor  the  hatred  of  the  Ro/nmis^  can  wholly 
obliterate  the  amazing  accounts  which  have  come 
down  to  us,  of  the  enterprifmg  fpirit,  and  ha- 
zardous voyages  of  the  Carthaginians,  almoft  ex- 
ceeding the  bounds  of  credibili^v'.  Thus  much  is  Anderfun*s 
certam,  that  they  took  luch  diltant  voyages,  and  merce. 
went  fo  far  even  without  the  Mediter?-anean,  both   IntToip.31. 

•12.  fol.  cd. 

to  the  South  and  North  of  it,  as  induced  many 
people  to  fuppofe,  that  they  were  acquainted  with 
the  ufe  of  the  compafs.  It  is  evident,  however, 
that  they  only  followed  the  coalls.     Befides  the  Montefq. 

.  liv.   2  1 .  CD.  9. 

ancients  might  fometimes  have  performed  fuch 
voyages,  as  would  make  one  imagine  they  had  the 
ufe  of  the  compafs :  for  if  a  pilot  were  far  from 
land,  and  during  his  voyage  had  fuch  ferene  wea- 
ther that  in  the  night  he  could  always  fee  the 
polar  ftar,  and  in  the  day,  the  rifir.g  and  the  fet- 
ting  fun,  he  might  regulate  his  courfe  by  them, 
nearly  as  we  do  now  by  the  compafs.  This  how- 
ever mufl  be  a  fortuitous  cafe,  and  not  a  regular 
plan  of  navigation.  («) 

(«}  What  I  have  faid  in  the  text  has  been  fuppofed  by  fome 
not  to  do  fufficient  jullice  to  the  commercial  and  enterprifmg 
fpirit  of  the  Phenecians,  who  are  faid  to  have  vilited  Britain 
about  900  years  before  Chrill  *.  I  have  already  admitted  the 
almoft:  incredible  voyages  which  they  performed ;  but  as  it  is 
alfo  undoubtedly  true,  that  they  were  unacquainted  with  the 
mariner's  compafs,  the  honour  of  difcovering  which  was  re- 
ferved  for  later  times,  they  muft,  in  moll  cafes,  have  followed 
the  coafts.  Nor  does  their  vifiting  Britain  militate  againfl  this 
idea  }  for  by  attending  to  the  fituation  of  the  two  places,  the 
voyage  might  have  been  performed,  though  no  doubt  very  te« 
dioully,  without  once  lofmg  fight  of  land. 

*  See  Borlafc's  Hiil.  of  CorBwall,  p.  a.7,  and  Henry's  Hift.  Great  Bri- 
(aipj  book^,  chap.  6, 

From 
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From  a  flight  attention  to  the  commercial  and 
maritime  hiilory  of  the  Rofuans^  it  will  appear  that 
they  were  as  great  ftrangers  to  the  contradt  of  in- 
furance,  as  any  of  thofe  people,  of  whom  much 
has  been  already  laid.     It  feems  to  be  univerfally 
agreed    that   the  Romans   were    never   very   con- 
fpicuous   as  a  maritime  power,    confidered  either 
Montefq.  liv.    in  a  Commercial  or  warlike  point  of  viev/.     In  the 
latter  cafe  they  relied  chiefly  on  their  land  forces, 
who  were  difciplined  to  (land  always  firm  and  un- 
daunted ;  and  till  towards  the  latter  age  of  the  re- 
public,  when  we  read  of  feme  wonderful  naval 
exertions,  they  do  not  feem  to  have  poflTeflTed  any 
thing  of  a  marine  eflablifliment.    They  never  were 
difl:inguiflied  by  a   jealoufy   for  trade,    and    even 
when  they  attacked  Ciirthage,  they  did  it  as  a  rival 
Fcrgufon's;      for  empire,  and  not  for  commerce.    It  is  recorded 
vol.  i.  p.         by   hiitorians,    that    till  the  firli:  P//;?/V^'  v.'ar,  up- 
loo.  wards  of  400  years  after  the  building  of  the  city, 

the  Romans  were  fo  entirely  ignorant  of  fliip  buiId-» 
ing,  that  they  took  for  a  model  a  Carthaginian 
galley,  which  had  been  accidently  fl;randed  at 
Mejfina.  Carthage^  it  mufl:  be  obferved,  vv-as  at 
that  time  in  her  zenith  of  pev/er  and  greatnefs ; 
and  yet  from  the  model  of  one  of  her  gallies, 
the  Romans  were  able  in  fixty  days  from  the  time 
the  timber  was  cut  down,  to  fit  out  and  man  for 
fea,  one  hundred  gallies,  of  five  tiers,  and  twenty 
of  three  tiers  of  oars.  Such  were  the  fhips  of  the 
famous  Carthage.  The  fpirit  of  the  people  of  Rom ff 
was  entirely  averfe  from  commerce;  and  fully 
juftifies  what  was  faid  by  a  celebrated  Roman  hiflo- 

Salluft.  Cati-    j-ian,  "fefe  quifque  hojlem  ferire^  murum  adfcenderCy 
Ima,  cap.  7.  r.-  •     j  i    r    ■         r  , 

"  conjpici,  ainntalefaeinusfac€retjproperabat\  eas 

**  divitias, 


INTRODUCTION.  xiu 

"*  divitias,  cam  bonamfamam,  7nagna}iique  mbililatcm 
*'  putabant.^^     Thefe  exploits  were  the  only  glory 
of  a  Roma?i,  no  employment  was  deemed  honour- 
able but  the  plough  and  the  fword,  and  every  fpe- 
cies  of  gain  was  deemed  difgraceful  to  thofe  of 
Patrician  rank.     But  it  was  from  the  conftitution  Livy,  lib.  21. 
of  the  government,  that  individuals  were  poffefled  ^^^'    ^' 
of  this  warlike  fpirii,  fo  contrary  to  that   which 
leads   to  eminence  in  commercial  purfuits.     The  Taylor's  Ci- 
call  of  their   civil  government  was   of  a  military  "?     ^^'  ^' 
nature ;    and  for  a  confiderable  time,  the  civil  and 
military  officer  was  the  fame  perfon  ;  he  diflributed 
juflice  in  Rome,  and  commanded  their  legions  in 
the  field,  till  the  vafl  increafe  of  their  empire,  and 
the  multiplicity  of  civil  bufmefs,  occafioned  a  fepa- 
ration.     The  natural  confequence  of  this  was,  that 
no  man  who  was  not  of  the  profefhon  of  his  coun- 
try, was  much  edeemed  at  Rome ;  and  accordingly 
we  find  that  traders  and  mechanics  were  incapable 
,  of  fucceeding  to  any  public  honours.     Nay,  fo  far 
w*as   commerce  from  being  encouraged  at  Rome^ 
I  hat  it  was  deemed  prejudicial  to  the  (late.     The  Taylor,  498. 
Romans,  by  humanity,  terror,  triumphs,  tributes, 
and  taxes,  which  they  impofed  on  the  conquered 
countries,  increafed  the  riches  of  their  city.     Laws 
were  palled  to  prevent  the  exportation  of  theic 
gold  ;  the  reafon  of  which  fcems  to  be,  that  it  car- 
ried away  their  money  and  brought  them  nothing 
in  return  bUt  luxury,  the  bane  of  virtue,  and  de- 
ftrudion  of  empire.     Could  it  be  expected,  fays  Civil  Law, 
Doctor  Taylor,   that  a  people  of  foldiers,  whofe 
trade  was  their  fword,  and  whofe  fword  fupplied 
all  the  advantages  of  trade ;  who  brought  the  trea- 
fures  of  the  world  into  their  exchequer,  without 

exporting 
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exporting  any  thing  but  their  own  perfonal  bfa« 
very;  who  raifed  the  publick  revenues,  not  by  the 
culture  of  iMly,  but  by  the  tributes  of  provinces ; 
who  had  Ro?ne  for  their  manfion,  and  the  world 
for  their  farm  ;  fliould  have  leifure  to  fet  forward 
the  articles  of  commerce,  or  be  likely  to  pay  any 
regard  to  the  chara6ler  of  its  profeflbrs  ?  The 
terms  of  defiance,  upon  which  they  lived  with  all 
mankind,  in  confequence  of  this  martial  fpirit, 
would  have  prevented  all  the  good  efFefts  of  com- 
merce, had  their  difpofition  allowed  them  to  pur- 
fue  it.  That  refllefs  fpirit,  which  kept  their  ar- 
mies on  foot,  and  their  fwords  in  their  hands, 
for  a  fuccelTion  of  centuries,  was  fatal  to  factories 
and  corrcfpondence.  The  world  was  in  arms, 
and  infurances  and  under-M'riting  were  but  a  dead 
letter.  This  is  very  nearly  a  true  reprefentation 
of  the  cafe,  for  it  is  certain  that  not  one  law  was 
made  in  favour  of  commerce,  in  the  time  of  the 
commonwealth  ;  on  the  contrary,  it  was  greatly 
difcouraged  as  introductory  of  luxury,  which  was 
fuppofed  not  to  be  compatible  with  the  feverity  of 
their  manners.  It  is  alfo  no  lefs  true  than  fmgular, 
that  a  people  who  were  fo  well  acquainted  with 
the  true  principles  of  natural  reafon  and  juflice, 
who  applied  thofe  principles  with  fo  much  propriety 
to  the  various  wants  and  necellities  of  human  fo- 
ciety,  and  who  had  the  honour  of  eftablifhing  a 
fyftem  of  law,  which  has  been  adopted  as  the  rule 
of  action  by  the  greateft  part  of  Europe,  and  which 
continues  to  be  fo  even  at  the  prefent  day,  never 
attempted  to  introduce  any  plan  of  marine  jurif- 
Schombfvg^a  prudence.  Nay,  this  idea  is  carried  farther  by 
on  the^Rho-^    ^^^^  writers,   who  declare,   and  I  believe  with 

dianlaws.  *2  truth. 
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truth,  at  leafl  we  can  difcover  nothing  to  the  con- 
trary, that  the  Ro?naiis  did  not  even  take  the  pains 
to  digefl  the  materials  which  they  had  borrowed  ; 
and  that  whilfl  they  carried  every  other  branch  of 
law  to  the  highefl  pitch  of  accuracy  and  refine- 
ment, they  were  content  to  Hand  Indebted  to  one 
of  their  own  provinces  both  for  the  form  and  mat- 
ter of  their  maritime  code. 

The  Ro?7mns,  It  Is  true,  after  the  firfl  Punick  war, 
conftantly  maintained  a  fleet ;    but  long  after  that 
time,  even  in  the  year  of  the  city  563,  it  was  ob- 
ferved  of  them,  that  they  were  very  unlkilful  in 
the  art  of  navigation.     One  of  their  own  hifto-  Pobb"'% 
rians,  who  fiourifhed  at  the  time   of  the   fecond 
Punick  war,  and  who  was  tutor  to  the  great  Scipio, 
juftly  remarks,   that  at  no  period   did  they  ever 
make  any  figure  at  fea  as  a  commercial  power. 
Even  when  they  arrived  at  their  higheft  perfection 
in  naval  Ikill,  their  fleets  were  never  employed  for 
the  purpofes  of  trade,    in  the  difcovery  of  new 
ftates,  or  eflabliflimg  commercial  intercourfe  with 
thofe  they  already  knew.     The  greatefl:  extent  of 
their  commerce  was  to  bring  to  the  market  of 
Rome  that  corn,  which  they  collected  in  the  va- 
rious granaries  of  Sicily,  Africa^  and  Egypt.    Upon 
all  other  occafions  the  bufmefs  of  their  fleet  was  to 
overawe  the  conquered,  and  to  tranfport  to  Rome 
the  fpoils  of  ruined  provinces.     In  fuch  a  ftate  of 
commerce,  it  is  impoflible  that  infurances  could 
exift ;    and  we  have  already  quoted  the  opinion  Dr.  Taylor, 
of  a  refpe^able  author  to   fhew  that  they  wer$  ^^  ^P"* 
unknown, 

There 
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There  are  feveral  reafons  applicable  to  all  the 
ancient  maritime  powers,  which  feem  to  prove  to 
demonftration,  that  infurances  were  not  in  ufe. 
We  have  feen,  that  infurances  are  only  introduced 
where  commerce  isvvidely  extended.  The  com- 
merce of  the  ancients,  compared  with  modern 
times,  could  not  be  very  confiderable,  as  it  was 
chiefly  confined  within  the  Mediterranean^  Egean, 
and  Eux'nic  feas  ;  to  vv^hicli  they  were  compelled 
more  from  neceffity  than  inclination.  Carthage  in 
all  her  glory  had  not  arrived  at  any  great  degree 
of  perfedion  in  the  art  of  fliip  building.  Veflels 
of  the  beft  conflruction  at  that  time  could  only  be 
navigated  with  oars,  or  when  they  had  a  fair  wind  on 
a  fmooth  fea  :  they  might  be  built  of  green  timber; 
and  in  cafe  of  a  florm,  could  run  afliore  under 
any  cover,  or  upon  any  beach  that  was  free  from 
rocks :  in  fhort,  they  were  merely  gallies,  and  were 
managed  with  the  greater  difficulty  on  account  of 
the  pofition  of  the  fails,  and  the  mode  of  rigging 
pradifed  in  thofe  days.  This  could  not  fail  of 
proving  a  confiderable  obflacle  to  the  extenfion  of 
commerce.  But  when  we  confider,  in  addition  to 
the  bad  conftrudion  of  their  fliips,  that  the  an- 
cients were  utterly  ignorant  of  that  unerring  guide, 
the  mariner's  compafs,  (the  honour  of  inventing 
which  was  referved  for  more  modern  times),  by  rea- 
fon  of  which  they  durft  not  venture  out  of  fight  of 
land,  for  fear  of  being  overtaken  by  tempefts,  and 
being  left  at  large  in  the  boundlefs  ocean,  their 
commerce  could  not  have  been  great ;  although 
ve  are  even  led  to  admire  the  progrefs  which  they 
made  in  commercial  affairs.  It  is  true,  that  many 
diflant  naval  expeditions  were  made  under  all  thefe 

difadvantages. 
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difadvantages,  which  often  proved  fatal  to  the. ad-; 
Venturers,  (^a)  Thefe  expeditions,  however,  could 
add  little  or  nothing  to  their  maritime  or  geogra- 
phical (kill,  in  which  the  ancients  were  certainly 
very  deficient,  oh  account  of  the  neceffity  they 
were  always  under  of  coafling  the  fliores,  for 
want  of  a  better  guide  ;  and  indeed,  the  (liores  Montefq. 
were  the  only  compafs.  Thefe  obfervations  are  not  ^°  *  *  '^ 
intended  to  detraft  from  that  merit,  which  has 
been  already  allowed  to  the  ancients  for  their  naval 
exertions ;  becaufe  they  are  founded  merely  on  a 
comparifon  of  their  powers  and  knowledge  in 
thofe  arts  with  the  improvements  of  the  moderns, 
and  are  adduced  to  lliev/  that,  under  fuch  difad- 
vantages  and  obftacles  to  the  extenfion  of  their 
trade  and  commerce,  it  was  impoffible  that  infur- 
ances  could  be  at  all  known  to  the  ancient 
world,  {b) 

M.  Einerigon  agrees,  that  the  contract  of  infur-  Preface  to  his 
ance,  as  it  isunderftood  at  this  day,  was  not  in  ufe  ^^°''^'P"^*  ■ 
amongft  the  Romans ;  but  he  thinks  he  difcovers 
fome  traces  of  it  in  the  hiftory  of  that  people. 
The  firft  inftance  given  by  this  learned  writer  is  this, 
that  about  the  time  of  the  fecond  Punick  war,  thofe 
who  had  undertaken  to  fupply  the  troops  in  Spain 
■with  provifions  and  military  (lores,  made  it  a  pre- 
vious condition  that  the  republic  fhould  be  at  the 
hazard  of  exporting  them,  according  to  the  words 

(a)  Huet,  Bifhop  of  Avranches,  in  liis  very  indrucTuve  and 
entertaining  treatife  on  the  commerce  and  navigation  of  the 
ancients,  has  with  infinite  labour  and  accuracy  collefted  the  mod 
remarkuble  feds  on  this  head.     Ch.  8. 

{b)  See  note  {a)  page  lo. 

b  of 
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of  Li'vy,  *^  Ut  qua  in  7iaves  impofidjj'enty  ah  hojiium^ 
Lny,  lib.  23.  «  tempejlatijve  vi,  publico  periculo  ejfcnt.^'  But 
with  all  deference  to  fo  great  a  name,  this  feems 
to  bear  no  refemblance  to  the  contraft  of  infurance  ; 
for  it  is  nothing  more  than  every  well  regulated 
flate  is  bound  to  do.  by  the  ties  of  natural  juftice. 
It  is  equitable  and  right,  that  thofe,  who  in  times 
of  public  danger,  appropriate  their  private  wealth 
to  the  advancement  of  the  public  fervice,  fhould 
be  reimburfed  from  the  purfe  of  the  flate  for  the 
private  lofies  they  may  fuflain.  This  indeed  is  the 
rule  of  conduft  between  man  and  man  :  for  when 
one  man  purchafes  goods  of  another  to  be  fent 
abroad,  was  it  ever  fuppofed  that  the  feller  was  to 
run  the  riik  of  the  voyage  ;  or  that  if  the  goods 
perifhed,  he  was  never  to  be  paid  ?  If  fuch  a  doc- 
trine were  to  prevail  in  any  country,  the  ftate  could 
only  be  fupplied  with  neceflaries  in  time  of  war,  by 
means  of  extortion,  rapine,  and  violence. 

Traite  des  Another  inftance  given  by  Emerigon  is  a  ftory, 

Afliir.ioc.cit.    ^y]^i(3|^  -^yg  fin  J  recorded  by  Li-vy,  of  fome  men  who 

l.ivy.  Jib.  ^  -^  ^ 

35.  cap.  3.  were  charged  with  the  care  of  exporting  provifions 
for  the  army,  and  who,  quia  publicum  periculum  erat 
a  vi  tempeftatis  in  iis,  qua  portarentur  ad  exercitus, 
endeavoured  by  fraud  to  deflroy  the  fhip,  and 
then  told  the  direclors  of  the  ftate,  that  many  very 
valuable  articles  were  on  board  j  whereas  they  had 
taken  care  to  fend  out  very  old,  rotten  fhips,  in 
which  were  a  few  commodities;  and  thofe  of 
fmall  value.  That  part  of  this  ftory  which  is  ma- 
terial to  the  prefent  enquiry,  has  already  met  with 
an  anfwer  in  what  was  faid  upon  the  laft  quotation  ; 
and  the  propriety  of  a  government's  indemnifying 
8  thofe 
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thofe  who  might  fuffer  in  the  public  fervice,  is  Hot 
at  all  altered  by  the  mifconduct  of  fome  indivi- 
duals, (a) 

The  next  inflance  Is  from  one  of  Cicero^s  epiflles,   Epiftolae  ad 
and  is  of  a  different  nature  from  thofe  lafl  mention-   f'"'^'''^''^®' 

lib.  2.  epiit. 

ed  ;  becaufe  here  Cicero  feems  to  y/iih  that  the  pro-   17. 
perty  in  queftion  fhould  be  fecured,  not  only  for 
himfelf,  but  alfo  for  the  people  of  Rome.     Ciceroy 
having  gained  a  viftory  in  Gilicia,  and  the  civil  war 
between  Cafar  and  Pompey  being  then  a  matter  al-  Fcrgufon'a 
moft  unavoiable,  wrote    to   Cauin'ms    Sallufiius   at   Rom.'R.;p. 
Laodicea,    in   v/hich   letter  he  ufes   thefe  words :   ^*^°^  4-  ^h.  5* 
"  LaodiceiZ  me  prides  accept wiim  arhitror  ofiinis  pe- 
"  cunia  publica,  ut  et  7nihi  etpopulo  cauium  fit  fine  vec^ 
"  turcB periculo.''  From  this  palTage  it  is  inferred  that 
Cicero  alludes  to  an  infurance.     I  own,  from  the 
meaning  of  the  word  prades,  and  from  the  fituation 
of  aiiairs  at  Ro?ne,  it  feems  as  if  Cicero  wilhed  ra- 
ther to  find  fome  fecure  and  fubltantial  perfon  at 
Laodiceay  in  whofc  care  and  cuilody  he  might  leave 
this  money  till  more  peaceable  times ;  and  it  is 
very  unlikely  that  in  fuch  a  troublefome  conjundure 
he  Ihould  be  defirous  of  bringing  a  great  treafure 
to  the  fcene  of  faction  and  confufion,  efpecially  as, 
in  a  letter  to  his  friend  Atticus,  he  declares  himfelf  Cicero  ad 
at  a  great  lofs  to  know  what  line  of  condud  he      tncum,  ib. 

o  y.  epiit.  X. 

ought  to  purfue.      But  even  if  he  wiflied  to  bring  it 

[a)  It  has  been  truly  obferved  by  Mr.  Millar  (for  an  account 
of  whofe  work  upon  infurances  fee  the  preface  to  the  fecond  edi- 
tion) that  in  thefe  inltances  from  the  E.oman  hiflorians,  no  men- 
tion is  made  of  a  premium  paid  by  the  merchant  for  the  hazard 
undertaken ;  and  that  they  are  rather  to  be  confidered  as  examples 
•f  a  bounty  offered  by  the  publick,  than  of  a  mutual  contrail. 

b  3  ,       U) 
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to  Rome,  the  mode  he  propofed  feems  more  like  the 
modern  bill  of  exchange,  than  a  policy  of  infur- 
ance.  (^)  Befides,  unlefs  this  fpecics  of  contrail 
was  at  that  time  tolerably  well  underflood,  Salhiji, 
the  perfon  to  whom  he  wrote,  would  have  found 
confiderable  difficulty  in  comprehending  his  mean- 
ing from  the  fmgle  fentence  in  his  letter  which  has 
been  mentioned  ;  and  if  it  were  well  known,  is  it 
poffible  to  fuppofe  it  would  not  have  obtained  a 
place  in  their  code  of  laws  ? 

Molloy,  But  the  paiTage  upon  which  thofe,  who  contend 

^  ^"^'  for  the  antiquity  of  this  branch  of  commerce,  have 

cliiefly  relied,  is  one  to  be  found  in  Suetoi^ius^  in  the 
eighteenth  chapter  of  his  life  of  Tiberius  Claudius^ 
the  fifth  emperor  of  Rome.  "  Negoiiatoribus  ccrta 
"  lacra  propofuit^  fujcepto  infe  damno.y  fi  cui  quid  per 
"  tempcjiates  accidijpi.*'  This  fentence  wholly  uncon- 
nected feems  to  convey  fuch  an  idea  ;  but  we  mud 
attend  to  the  context  in  order  to  underftand  it. 
This  relates  merely  to  the  corn  trade ;  for  as  the 
Roman  territory  was  not  fufficient  to  fupply  enough 
for  the  confumption  of  the  city,  it  became  abfo- 
lutely  neceflary  to  give  great  encouragement  to  this 
branch  of  commerce  :  nay  it  was  a  political,  not  a 
m.ercantile  concern ;  for  the  very  exiflence  of  the 

(a)  Since  I  publifiied  the  fii  ft  ciitlon  of  this  work  I  have  looked 
into  Melmoth's  tranflation  of  Cicero's  epiilles;  and  I  am  happy  to 
find  that,  without  knov.-Inrr  I  had  fuch  an  authority,  I  have  put  the 
farae  fenfe  upon  this  puffage  v.hich  that  elegant  tranflator  had 
done  before  me.  The  whole  fentence  is  tranflattd  thus  :  "  I  pur- 
♦*  pofe  to  leave  the  money  at  Laodicea,  which  Ihall  arife  from  the 
•'  fale  of  thofe  fpoils,  and  to  tah'  fecur'ity  for  its  being  paid  in 
"  Rome  :  In  order  to  avoid  the*  hazard  both  to  mytelf  and  ihf 
**  commonwealth  of  conveying  it  in  fpecie."  ■ 

empire 


INTRODUCTION.  xxl 

empire  depended  upon  It.  It  was  this  circumflance 
which  induced  the  emperor  to  pay  fuch  regard  to 
this  branch  of  trade,  to  propofe  bounties,  and  to 
confer  certain  privileges,  the  certa  lucra^  of  which 
Suetonius  fpeaks,  upon  thofe  who  would  venture  out 
to  fea  for  the  public  fervice  In  the  mldfl  of  winter. 
Dr.  Taylor  tells  us,  that  a  private  confideration  alfo  Civil  Law, 
had  fome  weight  with  Claudius  upon  this  occafion  ;  P'  '^^^* 
for  that  once,  in  a  great  fcarcity  of  provifions,  he 
was  attacked  in  the  forum  by  the  populace,  and  fo 
difagreeably  treated  with  abufe,  and  crufts  of  dale 
bread,  that  he  with  great  difficulty  efcaped  through 
fome  private  paflage  ;  from  which  time  he  made  it 
his  great  care  and  concern  to  get  corn  Imported, 
even,  in  the  winter.  As  to  the  rifk,  which  Suetonius 
fays  the  emperor  took  upon  himfelf,  it  Is  to  be  ob- 
fervcd,  that  although  the  fliips  were  private  pro- 
perty, yet  they  would  not  have  gone  to  fea  in  the 
dangerous  feafons  they  did,  had  it  not  been  for  the 
public  fervice,  and  to  provide  provifions  for  the  ufe 
'.of  the  whple  city.  This  being  the  cafe,  we  have 
already  Ihewn,  that  it  would  be  contrary  to  the  firft 
principles  of  juftlce  and  equity,  and  to  the  pradice 
followed  at  this  day  by  all  governments  which  are 
founded  on  juft.  principles,  to  allow  fuch  lofles  to 
fall  upon  individuals  (a).    From  what  has  been  faid   P'^°"4^^r 

^  _  ^   ■'  Jure  i3elli, 

it  appears  evident,  that  the  Romans  had  no  know-  lib.  2.  cap.  12. 
ledo;e  of  infurances  ;  in  addition  to  which  both  Gro-  i;^',         „ 

o  '  Bynk.  qua'it. 

tius  and  BynkerJJjoek  have  exprefsly  declared,  that  Juris  Publici, 

lib.  I.  cap.  21, 

(a)  The  obfervations  here  made  fetm,  upon  examination,  to 
be  agreeable  to  tlie  ideas  of  Dr.  Taylor,  the  prelident  Motitef- 
quieu,  and  Mr.  Scbomherg,  upon  the  fame  fubjedl.  See  alfo  the 
opinion  of  a  learned  civilian,  I.angenhech  of  Hamburghy  ia  Ma- 
feri^s  Eflay  on  Infurances.     Vol.  i.  p.  i. 

b  3  among 


xxii  INTRODUCTION. 

among  the  ancients  this  contrail  was  unknown ; 
the  latter  of  whom  ufes  thefe  expreflions :  *'  Adco 
*'  ta?jien  ilk  contradus  olinifuit  incognitus^  ut  nee  nO" 
''  men  ejus,  nee  rem  ipfam  injure  Romano  depreheyi" 
^'  dasr  (a) 

But  to  whatever  degree  of  ext.ellence  the  Romans 
9.ttained  either  in  literature,  commerce,  or  any  of 
the  refined  arts,  they  all  -vifibly  declined  when  the 
Roman  empire  was  over-run  by  the  barbarians  ;  or, 
perhaps  it  may  be  faid  with  greater  propriety,  that 
they  were  over-whelmed  and  lofl  with  that  power 
which  had  railed  them  to  be  the  objedl  of  public 
attention  and  notice.  For  in  times  of  public  ruin 
and  defolation,  when  war  rears  its  flandard,  lays 
wafle  cities,  and  tramples  on  the  noblell  improve* 
ments,  it  is  impoffible  for  commerce  to  hold  its  fta* 

{a)  By  a  late  work  of  M.  De  Paww,  entitled  Recherches 
Philofophiques  fur  les  Grecs,  it  is  manifeft  that  the  ^ihen'ums  were 
well  acquainted  with  the  nature  of  bills  of  exchange  ;  and  this 
learned  foreigner  feems  to  think  it  a  matter  of  uncertainty  whe^ 
ther  the  infurances  of  fliips  v/as  ever  praftifed  among  them  :  but 
be  fays  it  is  clear  that  barratry  was  not  unknown  to  them.  I 
am  inclined,  however,  to  think  with  Grntius  and  Jiynker/looek, 
that  this  contraft  was  as  much  unknown  to  that  great  people 
as  to  the  reft  of  the  ancient  world.  If  this  had  not  been  the  cafe, 
can  it  be  fuppofcd  that  we  fhould  find  no  trace  of  it  in  their  hif- 
tory,  the  fpeeches  of  their  orators,  or  their  laws  ?  Is  it  not  as 
likely  to  have  been  mentioned  as  bills  of  exchange  ;  and  parti- 
cularly when  barratry  was  mentioned,  if  this  contraft  had  had 
^n  e^illence,  would  it  not  have  been  ftated,  on  whom  the  lofs 
was  to  fall  ?  Befides,  the  inftance  given  of  barratry  by  M.  De 
Paunu  is  not  what  we  call  barratry  in  England;  for  the  cafe 
put  is  a  cafe  of  fraud  committed  by  the  owners,  who,  by  th? 
Jaw  oi  England,  cannot  commit  barratry,  tuhich  is  a  criminal afi 
of  the  captain^  to  the  prejudice  of  his  owners,  and  without  their  pri-' 
'viiy  ar  ^onfent^ 

tioii, 
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don,  or  to  flourifli  in  the  midfl  of  contention  and 
tumult. 

It  is  the  obfervation  of  a  profound  modern  hifto-  Hume's  Hifl. 
rian,  that  there  is  an  ultimate  point  of  depreflion,  as  '  ^  ' 
well  as  of  exaltation,  from  which  human  affairs  na- 
turally return  in  a  contrary  progrefs,  and  beyond 
which  they  feldom  pafs  in  their  advancement  or  de- 
cline. This  was  the  cafe  with  refpect  to  commerce. 
When  the  repeated  incurfions  of  the  Barbarians 
had  ravaged  the  Rojiian  empire,  and  had  checked 
every  liberal  improvement,  fome  people,  forced  by 
neceihty,  or  led  by  inclination,  took  llielter  in  a  few 
marfhy  iflands  that  lay  near  the  coafl  of  Italy,  and 
which  would  never  have  been  thouG;ht  worth  inha- 
biting  in  time  of  peace.  This  happened  in  the  fixth 
century  ;  and  at  the  firft  fettling  of  thefe  wanderers, 
they  had  certainly  no  other  objeft  in  view,  than 
that  of  living  in  a  tolerable  degree  of  fecurity  from 
their  enemies,  and  of  procuring  a  moderate  fub- 
fiftence.  As  thefe  iflands  were  divided  from  each 
other  by  narrov/  channels,  and  thofe  channels  were 
fo  en«5iimbered  by  (hallows,  that  it  was  impofiible 
for  ftranc;ers  to  navi"-ate  them,  they  found  that  fe-    i?,"!?^''^""** 

1  .  ,      ,  •  n      1  •  •  Hiitory  ot 

curity  which  they  wmied ;  and  by  uniting  among  Commerce, 
tbemfelves  for  the  fake  of  improving  their  condi-  ^"^'  '' 
tion,  they  became  in  the  eighth  century  a  well 
■eftablifhed  republic.  This,  though  it  may  appear 
ftrange,  was  the  origin  of  the  famous  republic  of 
Venice,  which  foon  became  a  great  commercial 
power ;  for,  from  the  firil  moment  that  thofe 
people  took  poiTeffion  of  the  iflands,  necefllty  made 
them  extremely  attentive  to  commerce;  the  firft  be- 
ginning of  which  v/as  naturally  fifliing.     Next  to 

b  4  fi  flung, 
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fifhing,  they  began  to  trade  in  fait,  many  pits  of 
which  were  difcovered. in  their  own  illands  ;  and  at 
.  lafl  their  city  gradually  became  the  magazine  for 
the  merchandize  of  the  neighbouring  continent  on 
all  fides,  and  they  themfelves  the  general  carriers 
of  Europe.  Thus  to  the  peoplii  of  Italy,  and  to 
thofe  of  Venice  and  Genoa  in  particular,  we  are  to 
attribute  the  re-eftabiifnment  of  comimerce.  Of 
the  caufes  which  contributed  to  its  revival,  it  re- 
mains to  fpeak, 

Various  caufes  concurred  to  revive  the  fplrit  of 
commerce,  and  to  renew,  in  feme  degree,  that  in- 
ter<;ourfe  between  nations,  which,  during  the  period 
of  Gothic  ignorance  and  barbarity,  had  been  much 
interrupted.  The  religious  wars  of  the  eleventh 
century,  called  the  Crufades,  by  leading  many  from 
every  part  of  Europe  into  Afta,  opened  an  extenfive 
communication  between  the  Eaft  and  Weft ;  and 
though  the  avowed  purpofe  of  thefe  expeditions 
was  conqueft,  and  not  commerce  ;  though  the  iflue 
of  them  proved  as  unfortunate,  as  the  motives  of 
undertaking  them  v^^ere  wild  and  enthufiaftic,  yet 
their  commercial  effedls  were  beneficial  and  lafting. 
For  the  firft  armies,  which  ranged  themfelves  un- 
der the  banner  of  the  Crofs,  having  been  led 
through  a  vaft  extent  of  country,  and  having  fuf- 
fered  fo  much  from  the  length  of  their  march,  and 
the  barbarifm  and  inhofpitality  of  the  people  inha- 
biting thofe  countries  through  which  they  travel- 
led, others  were  deterred  from  taking  the  fame 
^  ,  .jP  ,  courfe ;  and  chofe  rather  to  go  by  fea,  than  en- 
Vlew  of  So-  counter  fo  many  hardfhips.  Venice ,  Genoa j  and  Pi/a, 
cisty,  &c.       furniflied  the  tranfports  to  convey  the  troops  :  and 

ir 
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it  is  reported,  that  the  fums  were  immenfe  which 
they  received  merely  for  freight.  Befides  this,  the 
Crufaders  contracted  with  them  for  fupplies  of  mi- 
litary llores  and  provifions;  their  fleets  hovered 
on  the  coafl;  and  by  funplying  the  army  with 
whatever  was  wanting,  they  engrofled  all  the  ad- 
vantages ariiing  from  this  branch  of  commerce. 
Thele  ftaces  were  alfo  benefited  by  the  fuccefs 
which  attended  the  arms  of  thefe  religious  and  en- 
thufiaftic  heroes ;  for  there  are  charters  yet  ex- 
tant, containing  grants  to  the  Venetians^  Pifans,  2ind 
Cenoefe,  of  great  privileges  in  the  various  fettle- 
nients,  which  the  Chriftians  had  gained  in  Afta, 
When  the  Crufaders  ieized  Conjlaniinople^  the  Vene- 
tianSf  who  had  planned  the  enterprize,  transferred 
to  their  own  State  many  of  the  valuable  branches 
of  commerce,  which  had  formerly  centered  in  Co?i- 
Jlantinople.  Another  great  caufe  of  the  revival  of 
commerce,  was  the  invention  of  the  Mariner's 
Compafs,  which,  by  rendering  navigation  more 
fecure  as  well  as  more  adventurous,  facilitated  the 
comm^unications  between  remote  nations,  and 
brought  them  nearer  to  each  other.  The  honour  Huct 
of  this  invention,  fo  beneficial  to  mankind,   has  J""*'^^  ^^ 

Commerce 

been  claimed  by  the  French  ;  and  their  claim  has  dcs  Anciens, 
been  allowed  by  feveral  authors,  and  maintained  by  5\^j^^' 
a  celebrated  writer  of  their  own.     In  this  opinion  Hiaoryof 
perhaps  national  partiality  may  have  fome  weight.   S^dif^^' 
Moft  authors,  however,  agree  that  the  inventor  was  vol.i.  p.144., 
Flavio  de  Gioia^  a  native  of  Amalji^  an  ancient  com- 
mercial city  in  the  kingdom  of  Naples,  (a) 

It 

{a)  It  appears  from  Jnderfon,  that  fome  people  had  fup-'  Anderfon's 

pofed  that   the  conquefts  of  Charlemagne  in  Italy,  towards  the  introd. 

end  of  the  Sth  centurjr,  and  his  fubfequent  cftablifhment  of  ^ol-  edit.  p.7. 

Chriftianitj 
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It  is  evident,  that  almofl  all  the  commerce  of 
Europe,  in  thofe  days,  centered  amongfl  the  Italiam» 
As  they  at  that  time  carried  on  and  eftabHihed  a 
regular  trade  with  the  Eafl  in  the  ports  of  Egypt, 
and  drew  from  thence  all  the  rich  produce  of  /«- 
dia ;  it  is  reafonable  to  fuppofe,  that,  in  order  to 
fupport  fo  extenfive  a  commerce,  thefe  indullrious 
and  ingenious  people  were  the  firfl  who  introduced 
infurances  into  the  fyftem  of  mercantile  afiairs.  It 
is  true,  there  is  no  dire6l  authority  to  warrant  a 
pofitive  affertion,  that  they  were  the  inventors  of 
this  kind  of  contrad: :  but  it  is  certain,  that  the 
knowledge  of  it  came  with  them  into  the  different 
maritime  Hates,  in  which  parties  of  them  fettled  ; 
and  when  it  is  admitted  that  they  were  the  carriers, 
manufacturers,  and  bankers  of  Europe^,  it  is  proba- 
ble that  they  alfo  led  the  way  to  the  eftabliihment 
of  a  contract,  which  is  fo  eflentially  neceffary  to  the 
fupport  and  cultivation  of  commerce.  It  has,  how- 
ever, been  aflerted  by  writers  of  the  French  nation, 
(a)  that  infurance  dates  its  origin  in  the  year  1 182, 
Monf.  Savary  and  that  it  was  introduced  by  the  Jews,  who  were 
Dicl.  Univ.  baniflied  from  Fra?ice  about  that  period,  and  who 
c.  1.  art.  I.  took  that  method  to  facilitate  and  fecure  the  remo- 
val of  their  effecls.  They  proceed  to  fay,  that  the 
Lombards t  who   were  not  idle    fpedators  of  this 

Chriftianity  in  the  Weftern  and  Northern  parts  of  Germany,  con- 
tributed greatly  to  the  revival  of  commerce.  In  vihat  I  have 
fald  upon  this  fubje6t,  I  chofe  rather  to  follow  the  fteps  of  a  very- 
elegant  and  profound  hiftorian  of  modern  times.  Robertfon^s 
View  of  Society,  &c. 

(ff)  j^nderfon  fays,  the  j^cws  were  banifhed  from  France  in 
1143.  ^Wc'/ifr/on's  Hiflory  of  Commerce,  vol.  i.  p.  82.  But  I 
believe  fiich  an  event  twice  took  place  in  that  kingdom. 

contrivance. 
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contrivance,  adopted  it,  and  in  a  fhort  time  im- 
proved it  confiderably.  It  is  not  very  neceffary  to 
enquire  into  the  truth  of  this  fad,  nor  indeed  are 
there  materials  to  enable  us  to  do  fo  :  but  it  is  ob- 
fervable  that  the  Prefident  Montcfqiiieu  mentions  Efprit  des 
that  the  Jews  upon  this  occalion  invented  bills  of  ^^  15'  ' 
exchange  ;  but  does  not  fay  a  fyllable  of  .policies  of 
infurance.  It  is  agreed,  however,  that  if  the  Lom- 
bards were  not  the  inventors,  they  were  at  leaft 
the  firft  who  brought  the  contract  of  infurance  to 
perfedlion,  and  introduced  it  to  the  world.  (^) 

Before  we  come  to  confider  the  amazing  Im- 
provements which  have  taken  place,  with  refped  to 
this  branch  of  commerce,  in  our  own  country,  in 
thefe  days,  it  will  be  expeded  that  fome  notice 
fhould  be  taken  of  thofe  maritime  codes,  and  naval 
regulations,  which  have  diitinguifhed  the  modern, 
no  lefs  than  the  laws  of  Rhodes  did  the  antient 
world. 

To  the  people  of  Amalfi  we  are  indebted  as  well 
for  the  firft  code  of  modern  fea  laws,  ai,  for  the  ia- 
vention  of  the  compafs.  We  learn  from  Anderfon,  Vol  i.  p.  58. 
that  the  city  of  Amalfi,  fo  long  ago  as  the  year 
1020,  was  fo  famous  for  its  merchants  and  fhips, 
that  its  inhabitants  at  that  time  obtained  from  the 
Caliph  of  Egypt  a  fafe  condud,  to  enable  them  to 

(«)  I  am  aware  that  feveral  learned  men  are  of  opinion,  that 
infurances  were  of  an  earlier  date  than  is  here  afcribed  to  them. 
On  a  fubje6l  where  fo  much  obfcurity  muft  neccflarily  exift,  I 
am  by  no  means  tenacious  of  my  opinion  ;  but  the  inclination  of 
jny  mind  is  to  adhere  to  the  idea  that  the  Lombardi  were  the  in- 
VCBtors.    Sc€  aU«  Mr,  Millar'i  IfltrodutUon. 

trade 
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trade  freely  in  all  his  dominions  ;  and  they  alfo  re- 
ceived from  him  feveral  other  diflinguiflied  privi- 
leges. It  was  towards  the  clofe  of  that  century, 
that  they  promulgated  their  fyfle'm  of  marine  law, 
which,  from  the  place  of  its  compilation,  received 
the  denomination  of  Tabula  Ajiialfitana.  This  ta- 
ble fuperfeded  in  a  great  meafure  the  ancient  "Jus 
Rhodianum  ;  and  its  authority  was  acknowledged  by 
all  the  States  of  Italy^  for  fome  centuries.  But  as 
trade  increafed  very  rapidly  in  other  cities  on  the 
coafl:  of  the  Mediterranean  fea,  they  became  unwil- 
ling to  receive  laws  from  a  neighbouring  flate, 
which  they  now  equalled,  if  not  furpaifed,  in  the  ex- 
tent of  their  naval  eftablifhments.  Eveiy  one, 
therefore,  began  to  eredt  a  tribunal,  in  order  to 
decide  all  controverted  points,  according  to  laws  pe- 
culiar to  itfelf ;  but  ftill  referring,  in  matters  of 
higher  moment,  to  the  former  rule  of  a6lion,  the 
Amalfitan  code.  From  fuch  a  variety  of  laws,  as 
mud  neceflarily  be  the  confequence  of  each  of  the 
Italian  dates  becoming  its  ov/n  legiflator,  fo  much 
difQrder  and  confufion  arofe,  that  general  conveni- 
ence at  lafl:  compelled  them  to  do  that,  which 
jealoufy  of  each  others  power  and  growing  com- 
merce would  for  ever  have  prevented  them  from  ef- 
fefting  ;  and  at  a  general  aifembly  it  was  agreed  to 
digefl  the  laws  of  all  the  feparate  communities  into 
one  body.  Every  regulation  therefore,  which  was 
thought  to  be  founded  in  juftice  either  in  the  laws 
of  Marfeilles,  Pifa,  Genoay  Venice^  or  Barcelona,  was 
collected  into  one  mafs,  and  publifhed  in  the  14th 
century,  under  the  title  of  Confolato  del  Mare,  A 
Hnbncr.  French  writer   Siir  la  Saifie  des  Baiimens  netitrei, 

fpeaks  of  thisptodudion  in  a  very  unfavourable  way ; 

and 
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and  calls  it  a  rude  ill-formed  mafs  of  maritime  and 
pofitive  regulations,  of  ordinances  of  the  middle 
ages,  and  of  private  decifions.  Indeed  when  w6 
confider  that  this  was  a  compilation  from  the  various 
regulations  of  fo  many  different  dates,  it  could  not 
excite  much  furprife,  if  it  really  merited  the  cenfure 
of  this  author.  But  upon  examination,  it  is  a 
work  of  confiderable  merit;  the  decifions  it  con- 
tains are  founded  on  the  laws  of  nations ;  it  has  vinnlus  in 
been  received  and  allowed  to  have  the  force  of  law  Peckium, 
in  every  part  of  Italy ;  and  it  is  the  fource  from 
whence  the  people  of  that  country,  as  well  as  thofe 
of  Spain  and  France,  have  been  faid  to  derive  many 
of  their  beft  marine  regulations.  Unfortunately 
too,  Emerigon  has  difcovered,  that  becaufe  one  of  Emengon, 
the  chapters  in  the  Confolato  del  Mare  overturns 
fome  favourite  fyftem  of  this  learned  author,  he  is 
out  of  humour  with  the  whole  compofition.  One 
thing,  however,  is  clear,  that  neither  the  Confolato 
del  Mare,  nor  the  Amalfitan  code,  upon  which  it  is 
founded,  contains  any  thing  upon  infurance  law,  fo 
that  we  have  here  another  confirmation  of  the  idea, 
that  this  contrad  was  not  a  produ(3:ion  of  very 
ancient  times  (^). 

The  fplrit  of  commerce  was  not,  however,  con- 
fined to  the  South  parts  of  Europe ;  it  now  began 
to  extend  itfclf  among  the  inhabitants  of  the  Wef- 
tern  coafts.  But  whatever  maritime  regulations 
they  might  have  eftabliflied  among  themfelves,  they 


preface,  p.  8 


(a  J  In  wliat  I  have  fald  upon  the  Amalfitan  code,  I  have  found 
myfelf  extremely  Indebted  to  Mr.  Schomberg'%  very  ingenious  ob- 
fervations  upon  that  fubjeft,  in  his  trcatife  on  the  maritime  lavVs 
«f  Rh'dsi. 

were 
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Schomberg's 
Obferv.  on 
the  Rhodian 
Laws. 


Sir  Philip 
Meadow's 
Obferv.  on 
the  Dom.  of 
the  Sea,  c.  4. 


were  found  not  to  be  fufficlently  extenfive  for  the; 
commercial  intercourfe  which  began  to  take  place 
in  thofe  countries  in  the  courfe  of  the  1 2th  century. 
Accordingly,  about  the  year  11 94,  Richard  the 
Firil,  king  of  England^  on  his  return  from  his  wild 
expedition  to  the  Holj  Land^  having  ftaid  to  repofe 
himfelf  for  fome  time  at  the  ifle  of  Oleron..  in  the 
Bay  of  Btfcay^  an  ifland  which  he  inherited  in  right 
of  his  mother,  whofe  portion  it  was  in  marriage 
with  his  father  Henry  the  Second,  gave  orders  for 
the  compilation  of  a  maritime  code.  Some  authors 
fuppofe  that  the  hardships  and  dangers,  to  which,  in 
the  courfe  of  his  expedition,  he  faw  adventurers  by 
fea  were  expofed,  induced  him  to  promulgate  a  law, 
by  which  their  condition  might  be  rendered  more 
comfortable.  Others  imagine,  and  probably  their 
fuppofition  is  better  founded,  that  the  great  inter- 
courfe between  his  EngUJh  and  French  fubjefts,  and 
their  allies,  required  acer  tain  general  fy  ftem  of  fea  law, 
for  the  more  fpeedy  ^nd  impartial  determination  of 
all  difputes  which  might  occafionally  arife.  The 
laws  of  Oleron^  therefore,  v/hich  are  in  fubftance 
but  an  abflraft  of  the  old  Rhodian  laws,  with  fome 
additions  and  alterations,  accommodated  to  the 
pradice  of  that  age,  and  the  cuftoms  of  the  Weft- 
crn  nations,  were  propofed  as  a  common  ftandard 
and  meafure  for  the  more  equal  diflribution  of  juf- 
tice  amongft  the  people  of  different  governments. 
Thefe  excellent  regulations  were  fo  much  efteemed, 
that  they  have  been  the  model  on  which  all  mo- 
dern fea  laws  have  been  founded ;  and  two  dif- 
tlnguifhed  nations  have  contended  for  the  honour 
of  their  production.  France^  jealous  of  the  luftrc 
which  the  EngUJh  juflly  derive  from  the  produ^ion 

of 
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of  this  code,  with  much  anxiety  claims  this  honour         «' 

to  herfelf;    and  very  diflinguifhed   authors   have 

ilood  forth  the  champions  of  her  claim.     The  fub-   Cleirac  Cou- 

r    1     '  '17"/  T       r   tumesdela 

fiance  of  their  argument  is,  that  Eleanor,  wire  oi  M^r,  p.  2. 
Henry  2d  kingof  £;2^/^72^,  andDuchefs  of  Guyen?ie,  Y^^'"*  ■^'"*" 
returning  from  the  Holy  Landj  and  having  feen  the 
beneficial  effefts  of  the  Confolato  del  Mare^  ordered 
the  firft  draught  of  the  judgments  or  laws  of  Oieron 
to  be  made  :  that  her  Jon  Richard  the  Firji,  return- 
ing from  the  fame  expedition,  enlarged  and  improved 
what  his  mother  had  begun :  that  they  were  cer- 
tainly intended  for  the  ufe  of  the  French  merely, 
becaufe  they  were  written  in  the  old  Gafcon  French, 
without  any  mixture  of  the  Norman  or  Englijh  lan- 
guages :  that  they  conflantly  refer  for  examples  of 
voyages  to  Bourdeaux,  St.  Malo,  and  other  fea- 
ports  in  France ;  never  to  the  Thames,  or  to  any 
port  of  England  or  Ireland :  and  that  they  were  made 
by  a  Duchefs  and  Duke  of  Guyenne,  for  Guyenne, 
and  not  for  their  kingdom  of  England,  One  of  Valin> 
thefe  learned  writers  adds  a  reafon,  which  he  thinks 
very  conclufive,  to  prove  that  thefe  laws  were  of 
French  extraction  ;  namely,  that,  from  their  firit 
appearance,  their  decifions  have  been  treated  with 
extreme  refped  in  the  courts  of  France, 

In  thefe  days,  it  is  very  immaterial  whether 
France  or  England  is  entitled  to  the  honour  they 
refpeftively  claim,  and  I  fhall  not  tire  the  reader 
with  any  argument  upon  the  point  {a). 

{a)  For  the  arguments  in  favour  of  the  En*liJ}]  claim,  the 
reader  may  confuk  SelJcn's  Mare  Claufum,  lib.  2.  cap.  24.  Mr. 
Juft.  Blachjlone'^  Commentaries,  vol.  i.  page  41 8.  Schomberg^% 
Obfcrvatlons,  page  88. 

Anderfon 
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Vo!.  i.  p.  Atidcrfo7i  in  his-  hillory  of  commerce  has  exprefsl  jf 

^^^'  ftated,  but  he  does  not  adduce  any  authority  in  fup- 

pflrt  of  his  opinion,  that  the  laws  of  Oleron  treat 
of  infurances.  I  have  read  them  repeatedly  with 
the  dired;  view  of  difcovering  whether  infurances 
were  of  fo  ancient  a  date:  but  I  have  not  found  a 
fmgle  word  which  could  induce  me  to  fubfcribe  to 
fuch  an  aflertion.  In  confirmation  of  my  opinion. 
Preface,  Emerigon^  fpeaking   of  thefe   laws,  has  obferved, 

"  //  rj^y  eft  pas  dit  le  mot  du  conirat  d*  Afurance^  qui 
*'  apparemment  yl  etoit  pas  encore  alors  en  ufageJ** 


p.  II. 


Pref. 


But  while  we  pay  due  refpect  and  veneration  to 
thofe  maritime  regulations,  which  diflinguifhed  the 
Southern  and  Wellern  parts  of  Europe,  it  would 
be  improper  filently  to  pafs  over  the  laws,  which 
were  ordained  by  an  induflrious  and  refpeclable 
Cleirac  Us  et  body  of  people,  who  inhabited  the  city  of  Wijbuy^ 
la^Mer"*^^  ^  famous  for  its  commerce,  and  renowned  on  the 
Emerigon,  fhores  of  the  Baltic,  The  merchants  of  this  city 
carried  on  fo  extenfive  a  trade,  and  gave  them- 
felves  up  fo  entirely  to  commerce,  that  they  mail 
doubtlefs  have  found  a  great  inconvenience  in  hav- 
ing no  maritime  code,  to  which  they  could  refer  to 
decide  their  difputes.  To  fuch  a  caufe  we  are  pro. 
bably  indebted  for  thofe  laws  and  marine  ordi- 
nances, which  bear  the  name  of  Wijhtiy,  which  were 
received  by  the  Swedes^  at  th'e  time  they  were 
compofed,  as  a  jufl  and  equitable  rule  of  adion^ 
and  which  were  long  refpeded  (and  for  ought  \ 
know,  are  to  this  day  obferved)  by  the  Germans^ 
Swedes,  Danes,  and  by  all  the  Northern  nations ; 
although  the  city  in  which  they  received  their 
origin,  has  long  dwindled  into  infignificancy  an4 

contempt. 
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tontempt.     At  what  time  thefe  laws  were  compiled 

is  a  matter  of  difpute ;  and  diiFerent  writers  have 

adopted  different  periods,  in  order  to  anfwer  tlieir 

own  particular  ends,  or  to  advance  the  honour  of 

that  age  which  it  happened  to  be  their  bufmefs  to 

€xtol.     The  writers   of  the   North   pretend  that 

Wifhuy  was  a    great  commercial  city,  in   the  9th 

century ;  from  whence  they  argue,  that  their  laws 

mufli  be  of  very  high  antiquicy  j  that  they  were  the 

model,  from  which  thofe  of  Okron  were  copied,  and 

that  they  were  received  and  acknowledged  by  all 

nations  in  Europe,  even  to  the  Straits  of  Gibraltar,   Clelrac,  4, 

On  the  other  hand  it  is  anfwered,  and  with  much 

ftrength  of  reafoning,  that  the  Northern  code  is  a 

tranfcript  from  that  of  Okron,  although  it  contains 

feveral  additions :  for  it  has  been  fhewn,  that  the 

laws  of  Okron  were  promulgated  by  Rkhard  the 

Firft  about  the  clofe  of  the  twelfth  century,  at  which 

time,  as  appears  by  the  report  of  a  Szuedijh  hiftorian,   Olaus  Mag. 

,  .  p    rr^./T  1      -1  r  nus,  lib.  10. 

the  City  of  JVijbuy  wTi^  not  built,  nor  lor  near  a  cap.  i6. 
century  afterwards ;  that  the  inhabitantswere  merely 
ftrangers  collected  together  from  different  parts,  who, 
fo  far  from  having  any  power  or  influence  over  their 
neighbours,  were  not  abfolute  maiters  of  their  own 
city.  Befides,  if  their  laws  had  been  prior  to  thofe 
of  Okron,  we  fhould  have  found  in  the  latter  fome 
regulations  refpecting  infurances  5  becaufe  a  copyid 
never  would  have  omitted  fo  material  a  brancli  of 
commercial  legiflation,  the  laws  of  Wifiuy  having  Art.  66. 
exprefsly  mentioned  infurances,  and  provided,  that 
if  the  merchant  obliged  the  mailer  to  infure  the 
ihip,  the  merchant  fhall  be  obliged  to  infure  the 
mailer's  life  againfl  the  hazards  of  the  fea. 

c  Afterwards, 
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Robertfou's 
View,  vol.  i. 

P-S5I- 
quarto  edit. 
Emerigon, 
pref.  p.  12. 


Scliomb.  Ob- 
fcrv.  iq6. 


Robertfon''s 
View  of  So- 
ciety. 


Afterwards,  towards  the  clofe  of  the  fifteenth 
century,  we  find  from  hiflory,  that  many  confide- 
rable  regulations  were  made  at  Barcelona  in  Spaiuy 
refpeding  marine  infurances. 

But  if  the  laws  of   Wijhiiy  were  not  prior  to 
thofe  of  Oleron,  yet  it  is  much  to  their  honour, 
and  iliews  in  what  eftimation  they  were  held  in  the 
greatefl  part  of  Europe^  that  after  having  for  a  long 
courfe  of  time  enjoyed  the  higheft  authority  in  all 
the  Northern  tribunals  for  maritime  affairs,  they 
were  thought  worthy  of  being  adopted  as  the  bafis 
of  the   ordinances   of  the  Hanfeatick   league.     Of 
this  ancient  and  famous  confederacy  it  will  be  fuffi. 
eient  in  this  place  to  obferve,  that  it  began  about 
the  thirteenth   century,  and  originated   with   the 
cities  of  Lubeck  and  Hamburgh^  which  were  obliged 
to  enter  into  a  league  of  mutual  defence,  in  order 
to  proted  themfelves  againft  the  nations  round  the 
Baitick,  who  were  extremely  barbarous,  and  infefled 
that  fea  with  their  piracies.      Thefe  two  cities  de- 
rived fuch  advantages  from  their  union,  that  other 
towns  acceded  to  the  confederacy,  and  in  a  fhort 
time,  eighty  of  the  mofl  confiderable  cities,  fcattered 
through  thofe  countries,  which  ftretch  from  the 
bottom  of  the  Baltick  to  Cologne  upon  the  Rhine^ 
joined  in  the  famous  Hanfeatick  League  \  which  be- 
came fo  formidable,  that  its  alliance  was  courted, 
and  its  enmity  dreaded  by  the  mofl  powerful  mo- 
narchs.     This  affociation,  it  is   faid,  formed  the 
firft  fyflematick  plan  of  commerce  known  in  Eii" 
rope:  but  notwithftanding  this,  they  did  not  for  a 
long  time  publifh  any  maritime  code,  but  were  en- 
,  tirely  governed  by  thofe  of  Qkron  and  Wijbuy^   At 
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a  general  meeting,  however,  held  at  Lubeck  in  the  Kunckc 

year  1 614,  it  was  agreed  to  extrad  from  thofe  com-  Schomb.  Ob- 

pilations  whatever  fhould  be  thought  moft  ufeful,  f^"^^- 
and  that  it  fhould  in  future  be  the  rule  of  decifion 

^  a   J        •    ^      T^  •       .     .u'    .•  Robertfon's 

m  every  contelted  pomt.    It  was  prior  to  this  time,  yj^.^,  ^^^ 
about  the  fourteenth  century,  that  the  members  of  Ander.  Hift. 
this  league  were  in  their  greatefl  fplendour ;  their 
eommerce  was  at  its  height  j  they  fupphed  the  reft 
of  Europe  with  naval  ftores,  and  they  pitched  upon 
different  towns,    the  moft  eminent  of  which  was 
Bruges  in  Flanders,  where  they  eftablifhed  ftaples, 
in  which  their  commerce  was  regularly  carried  on. 
The  fovereigns  of  Europe  looked  up  to  the  Haju 
featick  League  with  elteem  and  admiration,  and  the 
kings  of  France  and  England  granted  them  confide- 
Tab!e  privileges.    But  when  this  union  had  rendered 
them  rich  and  powerful,  they  grew  arrogant  and 
over-bearing,  which  induced  the  princes,    whom 
they  had  offended,  to  take  a  clofer  and  more  ac-  Hume's  Hifl. 
curate  view  of  the  danger  which  might  arife  from  °oi  jy^p^'^/g 
fuch  a  ccnfederacy,  and  of  the  advantages  which  349. 
might  accrue  to  themfelves  from  the  poffefhon  of 
their  trade.  '  Thefe  caufes  at  laft  concurred  to  effedt 
the  decay  of  this  alHance,  which  hov/ever  is  not 
wholly  diifolved  at  this  day ;  as  the  cities  of  Lubeck, 
Hamburgh,  and  Bremen,  maintain  fufBcient  marks 
of  that  fplendour  and  dignity  with  which  this  con- 
federacy was  anciently  diftinguifhed. 

Having  thus  taken  a  brief  but  comprehenfive 
view,  of  the  moft  confiderable  maritime  ftates  both 
of  ancient  and  modern  times,  I  forbear  to  go  more 
at  length  into  the  hiftory  of  feveral  governments, 
which  have  publifhed  naval  regulations  for  the  di- 
c  i  redion 
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re£lion  of  their  own  fubjeds ;  becaufe  they  are  only 
binding  within  their  own  particular  diftricls  :  they 
are  very  fimilar  to  thofe  about  which  fo  much  has 
been  already  faid  ;  they  are  all  collected  by  Magens 
in  the  fecond  volume  of  his  Effay  on  infurances, 
and  are  occafionally  referred  to  in  the  courfe  of  the 
cnfuing  work.  Befides,  I  haften  to  give  an  account 
of  the  vaft  improvements,  which  have  been  made 
in  this  country  within  thefe  laft  thirty  years,  with 
refpecl  to  infurances,  and  which  are  the  main  objed 
of  this  enquiry.  It  would,  however,  be  improper 
in  a  work  of  this  nature,  entirely  to  pafs  over  the 
French  nation,  the  maritime  flrength  of  which  has 
of  late  years  confiderably  encreafed  ;  and  whofc 
writers  upon  commercial  affairs  would  refled  ho- 
nour upon  any  country. 

Few  people  undtrftand  the  theory  of  commerce 
better  than  our  neighbours  on  the  Continent ;  and 
yet  they  have  not  in  pradice  come  up  to  what 
might  have  been  expeded.  It  is  true  that  Francs 
from  her  fituation,  from  the  bent  of  her  people 
to  certain  manufactures,  from  the  happinefs  of  her 
foil,  and  her  natural  advantages,  mud  be  always 
pofTefTed  of  a  great  internal  and  external  trade, 
*  which  muft  add  greatly  to  her  wealth,  and  render 
her  the  mod  refpeclable  power  on  the  Continent  of 
Europe.  But  the  French  djo  not  naturally  pofTefs 
that  undaunted  perfeverance,  which  is  neceflary 
for  commerce  ^nd  colonization.  It  is  befides  a 
great  difad vantage  to  the  commerce  of  France^  that 
as  its  government  is  military,  the  profeffion  of  a 
merchant  is  not  fo  honourable  as  in  England,  fo  that 
the  French  nobility  think  that  it  would  be  beneath 
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them  to  attend  to  the  drudgery  of  trade,  and  that 
it  would  degrade  their  anceftry  to  allow  any  of  their 
fons  to  follow  the  bufinefs  of  a  merchant.     The 
confequence  of  this  is,  that  the  church,  the    law, 
and  the  army,  are  flocked  with  the  members  of 
noble  families  ;  and  the  counting  houfe  is  by  them 
entirely  deferted.      At  one  period,  indeed,  there 
was  an  appearance  that  France  would  make  as  il- 
luftrious  a  figure  amidfl  the  powers  of  Europe  in 
trade,  as  fhe  then  did  as  a  warlike  nation.     The 
period,  to  which   I  allude,  was  under  the  admi- 
niflration  of  the  famous  Colbert ^  who,  next  to  Henry  Vie  de  Col- 
the  Great,  may  juflly  be  filled  the  father  of  the  ^'^^^ 
French  commerce  and  manufactures.     This  illuftri- 
ous  man,  who  was  of  Scotch  extraftion,  defcended 
of  a  family  no  way  confiderable  by  its  fplendour  or 
antiquity,  raifed  himfelf  by  his  activity,  diligence, 
and  knowledge  of   commerce,  to  the  firfl  offices 
under  the  government  of  France,    Being  appointed 
to  the  fuperintendance  of  the  finances,  he  propofed 
fuch    regulations  as   brought   about   the    purpofe 
he  intended,  the  orderly  and  frugal  management 
of  them  ;  and  eftablifhed  the  trade  of  France  with 
tlie  Eajl  and  We/i  Indies ,  from  which  fhe  has  reaped 
confiderable  benefits.     He  alfo  patronized  and  en- 
couraged the  liberal  arts  and  fciences,  reformed  the 
courts  of  juflice,  and  introduced  many  important 
regulations,  which  regarded  the  order  of  fociety. 
But  in  1669,  when  appointed  fecretary  of  ftate,  and 
entrufled  with  the  management  of  affairs  relating 
to  the  fea,  he  had  a  full  opportunity  of  exerting 
thofe  talents,  which  he  fo  eminently  pofTefTed,  and 
for  the  exertions  of  which  his  name  has  been  tranf- 
Kiitted  with  fo  much  honour  to  poflerity.     In  order 
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Huet  Hlft. 
du  Commerce 
ct  de  la  Na- 
vigation des 
Anciens,pref. 


Vie  de  Col- 
bert. 


L'Honneur 

Francois, 
torn.  7,  p.  3  02. 


to  gain   a  proper  infight  into  the  true  effecls  ol 
commerce  upon  the  various  nations  of  the  world, 
and  the  advantages  of  fome  particular  branches  of 
trade,  he  procured  and  employed  learned  and  dili- 
gent men  to  enquire  into  the  commercial  hiflories 
of  cities  long  fmce  dedroyed,  and  the  nature  of  t^e 
climate,  foil,  and  productions  of  the  countries  then 
rifmg  into  notice.     It  was  to  this  fpirit  of  enquiry 
in  this  famous  ftatefman,  that  the  world  is  indebtqd^ 
as  appears   from  the  dedication,  for  that  very  maf- 
terly  performance  upon  the  commerce  and  naviga- 
tion of  the   ancients,  written  by  Huet  bifhop  of 
Avranches  and  Soijfons,  who  is  juftly  entitled  to  a 
high  rank  among  men  of  letters.     Colbert  having 
thus  made  ufe  of  the  labours  of  others  in  order  to 
gain  ufeful  information,  undertook  to  reftore  the 
navy  and  commerce  of  France ;  and  he  completed 
all  his  fervices  by  the  publication  of  that  excellent 
body  of  Sea  laws,  known  by  the  name  of  the  Or- 
dinances of  Lewis  the    14th,  which  comprehend 
every  thing  relating  to  naval  or  commercial  jurif- 
prudence  ;  and  of  which  the  doftrine  of  infurances 
forms  a  confiderable  part.    To  its  merits  all  Europe 
has  borne  teftimony ;  and  the  name  of  Colbert  muft 
ever  be  mentioned  with  refped,  when  the  ordi- 
nances of  Lewis  the   14th  are  the  fubject  of  cou-* 
verfation.  {a) 


X.'Honeiir 
Francois,  par 
M.  de  Sacyr, 
torn.  7. 
p.  302. 


(a)  It  was  under  the  adminiftration  of  Co/iJfr/,  that  the  French 
laid  the  foundation  of  ^lehec  on  the  banks  of  the  river  St.Laavrencei 
and  he  performed  a  work,  which,  fays  a  French  hiftorian,  even 
in  the  eyes  of  Richelieu,  feemed  to  furpafs  human  power ;  and 
that  vras  to  effecEl  a  junftion  between  the  Jtlantic  and  the  Mediter- 
ranean by  means  of  a  canal,  the  execution  of  which  attracted  the 
admiration  of  Europe^  and  added  much  to  the  fplendour  of 
French  commerce. 
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This  ordinance  has  had  the  good  fortune  to  meet 
with  a  laborious  commentator  in  Valin,  who,  bein^ 
thoroughly  fenfible  of  the  advantages  which  his 
country  mud  neceflaiily  derive  from  fuch  an  excel- 
lent code,  has,  with  a  degree  of  labour  and'induf- 
try  which  excite  our  admiration,  and  which  are 
highly  defer^ing  of  imitation,  placed  it  in  the  moft 
favourable  point  of  view,  has  cleared  up  every  ob- 
fcurity,  by  tracing  thefe  laws  to  their  ancient 
fources,  and  by  a  full  inveftigation  of  old  ordi- 
nances, and  the  deciiions  of  former  tribunals,  has 
added  much  to  the  mafs  of  learning  upon  fubjeds 
of  this  nature.  But  of  all  the  fources,  from  which 
modern  French  legiflators  could  derive  the  moil 
eflTential  information,  the  famous  treatife  called 
*'  Le  Guidon'*  was  the  chief.  This  tract  was  re- 
publiflied  by  Cleirac,  who  pays  a  due  compliment  Cleirac, 
to  its  merits,  in  his  work  upon  the  Ufages  and.  P'^^2* 
Cufloms  of  the  Sea :  and  although  in  its  ftyle  and 
manner  it  certainly  favours  of  the  rufl  of  antiquity ; 
yet  it  contains  the  true  principles  of  naval  jurif- 
prudence.  If  the  ftyle  be  antiquated,  and  the  text 
be  corrupted  in  fome  places,  yet  the  treatife  is  ftill 
valuable  by  the  wifdom,  which  fliines  through  the 
whole,  and  the  number  of  decificns,  which  it  con- 
tains. 

Upon  this  occafion  let  me  not  forget  to  take 
proper  notice  of  two  very  modern  and  diftinguifhed 
French  writers,  M.  Pothier  and  M.  Emerigon,  ■  The 
former  of  thefe  has  written  admirable  difTertations 
upon  every  fpecies  of  exprefs  and  implied  contrails, 
and  amongft  the  reft  upon  that  of  infurance  ;  he 
has  confidered  his  various  fubjeds  with  fo  much 
c  4  ckarnefs. 
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Pothier,  ^  clearnefs,  and  perfpicuity,  and  has  produced  fo 
torn.  duod.  many  appofite  examples  in  fupport  of  the  pofitions 
he  advances,  that  they  greatly  contribute  to  th? 
advancement  of  the  knowledge  of  this  branch  of 
jurifprudence.  His  Ilyle  is  at  the  fame  time  manly, 
neat,  and  clalTical  j  and  well  fuited  to  didadlic  dif- 
courfes. 

Traite  des  M.  EmeHgon  has,  in  his  work,  confined  himfelf 

Afiurances,  j.^  ^j^^  confideration  of  marine  iniurances,  and  to 
the  contrad  of  bottomry  only.  This  being  the 
cafe,  he  has  gone  into  thofe  fubjecls  much  more 
at  length  than  any  former  French  writer ;  and  has 
with  infinite  labour,  unwearied  fludy  and  ref.edion, 
collefted  the  decifions  and  authorities,  applicable  to 
the  purpofe  of  his  work.  This  learned  foreigner, 
I  underfland,  holds  a  diflinguifiied  rank  among 
the  advocates  of  his  own  country  :  and  his  treatife 
upon  infurances  will  by  no  means  diminifh  his 
fame. 

"We  have  (een,  that  the  naval  reputation  of  the 
Englifh  was  arrived  at  a  great  height  in  the  twelfth 
century,  for  the  laws  of  Oleron,  of  the  merits  of 
which  much  has  been  faid,  were  at  that  time  com- 
piled by  an  Englijh  monarch,  and  received  here  as 
the  regulator  of  naval  affairs.  The  progrefs  of 
commerce,  however,  in  this  country,  was  not  an- 
fwerabie  to  fo  aufpicious  a  beginning ;  for  in  the 
Hume's  Hid.  reign  of  Edward  the  Third,  upwards  of  a  century 
o  l^ng.ott.     jifterwards,  commerce  and  induftrv  were  at  a  very 

edit.  vol.  11,  '  _  -'  ^         -^ 

p.  494,  low  ebb.    That  monarch  flruck  with  the  flourifhing 

flate  of  the  Northern  provinces,  which  have  been 
already  defcribed,  and  perceiving  the  true  caufe  of 

thpir 
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their  profperity,  endeavoured  to  excite  a  fpiritofin- 
duflry  among  his  fubjecls,  who  feemed  to  be  blind  to 
the  advantages  of  the  fituation,  and  ignorant  of 
thofe  fources,  from  which  they  might  derive  weakh  Robertfon'a 
and  opulence.  So  far  were  they  lulled  by  igno-  X'*^^  v^  ^"^ 
ranee  and  indolence,  that  they  did  not  even  at- 
tempt thofe  manufaclures,  the  materials  of  which 
they  themfelves  fupplied  to  foreigners.  Notwith- 
ftanding  the  endeavours  of  Edward,  and  the  many 
wife  eftabliHiments  propofed  and  encouraged  by 
him,  it  was  not  till  the  reign  of  Elizabeth,  that  the 
Engiifi  began  to  difcover  their  true  interefls,  and 
the  arts  by  which  they  were  to  obtain  that  pre- 
eminence and  rank,  which  they  now  hold  among 
commercial  nations.  This  flow  progrefs  of  com- 
merce in  this  country  may  be  accounted  for  on  va- 
rious grounds.  During  the  SaxoJi  heptarchy,  Eng- 
land was  fplit  into  many  kingdoms,  perpetually 
at  variance  with  each  other  j  it  was  e^pofed  to  the 
fierce  incurfions  of  the  Northern  pirates ;  it  was 
funk  in  barbarity  and  ignorance  j  and  confequently 
was  in  no  condition  to  cultivate  commerce,  or  to 
purfue  any  fyflem  of  wife  or  ufeful  policy.  To 
$his  fucceeded  the  Norman  conqueft,  and  all  the 
confequences  of  a  feudal  government,  military  in 
its  nature,  hoflile  to  commerce,  and  the  arts  and 
refinements  of  a  liberal  and  civilized  people.  Scarce 
had  the  nation  recovered  from  thefiiock  occafioned 
l^y.this  revolution,  when  it  was  engaged  in  fup- 
porting  its  monarch's  pretenfions  to  the  French  ■ 
crown,  and  it  long  continued  to  'wafle  its  vigour 
jind  wealth  in  Vv'ild  endeavours  to  conquer  that 
country.  To  this  we  may  add  the  deftrudlive  civil 
^ars  between  the  liouies  of  7'ork  and  hancajlery 

which 
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which  long  dehiged  the  kingdom  with  blood  ;  and 
to  which  a  period  was  at  laft  happily  put  by  the 
union  of  their  feveral  titles  to  the  crown,  in  the 
perfon  of  Henry  the  Eighth.  The  reformation  then 
took  place  under  that  monarch,  and  it  was  not  till 
the  reign  of  Elizabeth,  that  the  feuds  and  dilTen- 
fi ons  which  fuch  an  important  event  was  likely  to 
occafion,  began  to  fubfide.  During  her  long  reign, 
and  her  wife  and  prudent  adminiflration  of  govern- 
mentj  commerce  began  to  rear  its  head,  and  found 
Ihelter  and  protedlion  from  the  managers  of  public 
affairs.  From  this  fhort  iketch,  it  is  not  much  to 
be  wondered  at,  that  England  was  one  of  the  laft 
nations  of  Europe^  which  availed  herfelf  of  her  great 
commercial  advantages  :  but  fhe  has  fmce  made 
ample  amends  for  her  long  continued  indolence  and 
inaclivity,  by  the  amazing  extent  of  her  commerce, 
and  the  wife  laws  and  regulations  to  be  found  iu 
her  fyftem  of  maritime  jurifprudence. 

While  commerce  continued  in   this  weak  and 
languid  ftate,  it  cannot  be  fuppofed  that  infurances, 
which  fpring  from  commerce,  were  at  all  encou- 
raged or  under  flood.  It  is  true,  the  Lombards  came 
1  Anderfon's    into  England  in  the  1 3th  century,  and  it  is  univer- 
Hift.of  Com.  £^j|y  ^gj-eg^j^  |.fia|.  whatever  may  have  been  the  ori- 
gin of  infurances,  they  were  introduced  into  Eng- 
land  by  that  adive  and  induflrious  people.     This 
Vide  the  Ap-  idea  is  countenanced  and  confirmed  by  the  claufe  to 
pendix,No.i.  ^j^jg  ^j^y  inferted  In  all  policies  of  infurance  "  that 
"  this  writing  or  policy  of  afTurance  fhall  be  of  as 
*'  much  force  and  efFe6l  as  any  wTiting  heretofore 
"  made  in  Lombard-Street^  kc."  the  place  where 
ihefe  Italians  are  known  to  have  taken  up  their  re- 
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fidence,  and  carried  on  their  trade.     The  pream- 
ble to  the  ftatute  of  Queen  Elhabeth,  which  will 
be  prefently  mentioned,  fpeaks   of  infurances,  as 
having  exifted  time  out  of  mind  in  this  kingdom. 
Be  this  as  it  may,  it  is  certain  that  prior  to  the 
reign  of  that  princefs  very  few  infurances  had  been 
effefted  :  or,  if  eifedted,  no  queftion  had  ever  arifen 
upon  them  in  any  of  the  fuperior  courts.     So  little 
were  the  judges  acquainted  with  the  nature  of  the 
contraft,  that  fo  late  as  the  30  and  31(1  of  Eliza' 
hethh  reign,  it  became  a  queftion  where  an  aftion 
upon  a  policy  of  infurance  fhould  be  tried,  the  po- 
licy having  been  eifefted  in  London,  and  the  fhip  de- 
tained in  the  river  Soane  in  France.     The  policy 
was  on  a  fhip  from  Melcomhe  Regisj  in  the  county 
of  Dorfet,  to  Abbeville  in  France.   The  plaintrft  de-   6  Coke  Rep. 
Glared,  that  the  Ihip,  in  failing  towards  Abbeville,  to  ^7  ". 
wlt^  m  the  river  of  Soane,  was  arrefted  by  the  king 
of  France.     The  parties  came  to  iffue   upon  the 
queftion,  whether  the  fliip  was  fo  arrefted  or  not : 
and  it  was  tried  before  Lord  Chief  Juftice  Wrajy 
in  the  city  of  London  ;  and  a  verdi6t  was  found  for 
the  plaintiff.     In  arreft  of  judgment  it  was  moved, 
that  this  iflue  arifmg  merely  from  a  place  out  of  the 
realm,  could  not  be  tried  in  London.     But  it  was  re- 
folved  by  the  court,  that  this  iflue  fliould  be  tried 
where  the  adion  was  in  this  cafe  brought ;  for  the 
promife  which  is  the  ground  and  foundation  of  the 
aftion,  was  made  in  London ;  and  the  arreft  now  in. 
iffue,  is  not  the    ground  of  the  action,  which  is 
founded  on  the  ajfim^fit^  and  the  arreft  is  the  breach 
of  the  ajfumpfit. 

This 
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This  is  the  mofl:  ancient  cafe  I  have  been  able  to 
find  upon  the  fubjed  of  infurances  ;  and  I  thought 
proper  to  infert  it  here,  as  the  beft  proof,  that,  prior 
to  the  reign  of  Elizabeth^  this  contra^  could  have 
been  very  little,  if  at  all  known.  We  have  feen, 
however,  that  under  Elizabeth,  the  genius  of  Eng- 
land began  to  difplay  itfelf :  about  which  time  alfo, 
the  legiflature  began  to  think  the  regulation  of 
matters  of  aflurance,  an  object  well  worthy  their 
mofl  ferious  attention  ;  and  it  cannot  but  afford  us 
much  pleafure  to  find,  that  even  in  that  early  age, 
the  true  principles,  upon  which  this  fpecies  of  con- 
tract is  founded,  and  upon  which  it  ought  to  be 
prote£led  and  encouraged  in  a  commercial  nation, 
43  Ehz.  cb.  -were  clearly  and  fully  underfhood.  In  the  pream- 
ble to  an  a6l  of  parliament,  pafTed  in  the  43d  year 
of  the  reign  of  Queen  Elizabeth,  concerning  mat- 
ters of  affurance  ufed  amongfl  merchants,  the 
fenfe  of  the  legiflature  upon  the  fubjecl  Is  ex- 
preffed  with  clearnefs  and  perfpicuity.  After  re- 
citing that  it  has  ever  been  the  policy  of  this  nation 
to  encourage  trade,  and  that  policies  of  affurance 
have  exifled  time  out  of  mind,  it  goes  on  to  flate 
the  advantages  to  be  derived  from  their  encourage- 
ment in  a  commercial  nation.  "  By  means  of 
*'  which  policies  of  affurance,  it  cometh  to  pafs 
*'  upon  the  lofs  or  perifhing  of  any  fliip,  there 
•«  followeth  not  the  undoing  of  any  man,  but  the 
«  lofs  lighteth  rather  eafily  upon  many,  than  heavy 
"  upon  few,  and  rather  upon  them  that  adventure 
"  not,  than  upon  thofe  who  do  adventure,  where- 
"  by  all  merchants,  efpecially  thofe  of  the  younger 
*'  fort,  are  allured  to  venture  more  willingly,  and 
'^  more  freely." 

The 
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The  purpofe  of  that  ftatute  was,  to  ered  a  par- 
ticular court  for  tlie  trial  of  caufes,  relative  to 
policies  of  infurance,  in  a  fummary  vvay  ;  and  to 
that  end  the  ftatute  ordained,  that  a  commiffion 
ihould  iiTue  yearly,  direfted  to  the  Judge  of  the 
/Admiralty,  the  Recorder  of  London,  two  do6lors 
of  the  civil  law,  two  common  lawyers,  and  eight 
merchants,  empowering  any  five  of  them  to  hear 
and  determine  all  fuch  caufes,  arifing  in  London  ; 
and  it  alfo  gave  an  appeal  from  their  decifion,  by 
way  of  bill,  to  the  court  of  Chancery.  But  this 
ftatute  not  entirely  anfwering  the  intention  of  the 
legiflature,  fome  further  regulations  were  made  by 
a  fubfequent  ftatute  :  fuch  as  the  reduction  of  the  13  and  14 
number  neceflary  to  conftitute  a  quorum.  I  for- 
bear entering  at  length  into  this  matter,  the  court 
erected  by  thefe  ftatutes  being  now  entirely  difufed. 
The  reafons  of  this  may  be  colleded  from  fome  few 
decifions  in  our  reporters :  but  one  appears  on  the 
face  of  the  ftatute  itfelf;  namely,  that  its  jurif- 
didion  was  not  fufficlently  extenfive,  being  con- 
fined to  fuch  caufes  only  <?.?  arofe  in  Lo?idon, 

By  a  cafe  reported  in  Style  we  find,  that  a  pro-  Bendir  v. 
hibition  iflued  to  the  court  of  Policies  of  Infurance,  ^f^*  ^^l^t 
to  prevent  it  from  proceeding  in  a  cafe  of  infurance 
upon  a  life,  the  Court  of  King's  Bench  being  of 
opinion,  that  the  ftatute  only  meant  to  give  the 
court  below  cognizance  oi  fuch  contrails  only  as 
related  to  merchandize. 

In  another  cafe  it  feemed  to  be  the  opinion  of  the  Dalble  r. 

Court   of  King's  Bench,    that   the  jurifdidion  of  ^showe?* 

this  newly  erefted  court  did  not  exteiid  to  fuits  396. 

brought 
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brought  by  the  afTurer  againfl  the  aflured  ;  but  on\f 
to  fuch  as  were  profecuted  by  the  latter  againfl  the 
former.  It  is  true,  in  Sir  BartJwlomeiv  Shoiuer^s 
note  of  the  cafe,  no  decifion  appears  to  have  been 
made ;  but  a  rule  to  fhew  caufe  why  a  prohibition 
fhould  not  iflue,  was  obtained ;  and  no  notice  is 
afterwards  taken  of  it,  although  the  learned  re 
porter  was  himfelf  the  counfel  in  the  caufe,  who 
had  obtained  the  original  rule. 


Came  v.  _  But  a  cafe  reported  in  Siderfin^  feeihs  to  have 

xV  ^,t"     ftruck  a  more  fevere  blow  at  the  exiflence  of  this 
clernn,  121. 

court  than  any  of  thofe  cafes  I  have  mentioned  ; 
for  it  was  there  held,  that  it  was  no  bar  to  an. 
action  upon  a  Policy  of  Infurance  at  the  common 
law  to  fay,  that  the  plaintiff  had  fued  the  defendant 
for  the  fame  caufe  in  the  court  ereded  by  the 
ftatute  oi  Elizabeth,  and  that  his  fuit  was  there 
difmiffed* 

£ex  Merc.  Thefe   caufes   co-operating,    together  probably 

edlt.*p!^2Q2;  ^^^^  iom^  inflances  of  partiality  in  the  judges,  this 
court  fell  into  difufe,  no  commifTion  having  iffued 
for  many  years  ;  but  infurance  caufes  are  now 
decided,  like  all  other  queflions  of  property,  and 
by  that  mode  of  trial  mofl  agreeable  to  the  nature 
of  our  conflitution,  by  a  trial  in  a  court  of  com^ 
mon  law. 

It  has  been  much  the  fafhion  of  late  years  fd 
infifl  upon  the  advantages  which  the  trading 
part  of  the  nation  v/ould  derive  from  the  eftablifh- 
ment  of  fome  equitable  and  amicable  judicatory 
for  the  trial  of  all  difputed  points  in  matters  of  in- 
furance. 
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furance.  This  is  only  another  proof  of  the  weak- 
ziefs  and  fallibility  of  the  human  mind,  which  is 
never  fatisfied  with  the  enjoyments  within  its  reach, 
however  excellent  they  may  be  j  but  pants  after 
thofe  of  foreign  growth.  Thus,  a  people,  who 
are  poflefied  of  a  fpecies  of  trial,  the  beft  calcu- 
lated for  the  difcovery  of  truth,  and  the  advance- 
ment of  juftice,  and  which  has  excited  the  ad- 
miration of  the  world,  are  defirous  of  parting 
with  fuch  an  advantage  for  a  mode  of  trial,  which 
is  very  unfatisfadory. 

The  court  erected  by  the  flatute  of  Elizabeth, 
and  which  has  now  fallen  into  difufe,  is  perhaps  one 
of  the  flrongefl:  arguments,  that  can  be  adduced 
to  prove,  that  fuch  a  judicature  is  not  congenial  to 
the  fpirit  and  difpofition  of  Britons,  nor  well 
adapted  for  the  purpofes  of  its  inftitution.  It  is 
univerfally  agreed  by  all  writers  upon  jurifpru- 
dence,  that  nothing  tends  fo  much  to  the  elucida- 
tion of  truth,  and  the  detedion  of  fraud,  as  the 
open  viva  voce  examination  of  witnelTes,  in  the 
prefence  of  all  mankind;  before  judges,  who 
from  their  knov/ledge  of  books  and  men,  acquired 
by  long  fliudy  and  experience,  are  well  qualified 
to  difcriminate  and  decide  between  right  and 
wrong ;  and  before  twelve  upright  citizens,  who 
have  an  opportunity  of  obferving  the  appearance, 
countenance,  inclination,  and  deportment  of 
thofe,  who  are  thus  examined  upon  oath.  Befides 
the  fubjedls  of  thofe  ftates,  which  have  eftablidied 
thefe  equitable  tribunals,  fenfible  of  the  fuperior 
advantages  of  the  Englijh  inftitution, ,  feeling  that 
ift  great  mercantile  queftions,  the  greateft  atten- 
tion 
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tion  is  paid  to  the  eternal  and  immutable  prin' 
dples  of  reafon,  and  that  all  men,  whether  natives 
Or  foreigners,  here  meet  with  an  equal  meafure  in 
the  adminiflration  of  juflice,  fly  to  this  country 
to  make  their  contrafts  of  infurance,  that  in  cafe 
of  adifpute,  they  may  have  the  benefit  of  its  laws. 
Did,  it  fall  within  the  compafs  of  this  enquiry,  I 
could  relate  many  cafes,  of  the  tfuth  of  which  I 
have  not  the  fmallefl  reafon  to  doubt,  which  would 
ferve  to  fliew  the  idea  entertained  by  foreigners  of 
our  mercantile  jurifprudence,  and  the  high  repute 
and  ellimation  in  which  our  judges  are  juftly  held 
by  the  European  nations. 

But  though  the  court  of  Policres  of  Affurancd 
has  been  long  difufed  ;  though  it  is  near  a  century 
fmce  queftions  of  this  nature  became  chiefly  the 
fubject  of  common  law  jurifdidion  ;^yet,  I  am  fure 
I  rather  go  beyond  bounds,  if  I  aflfert  that  in  all  our 
reporters  from  the  reign  of  Queen  Elizabeth,  to  the 
year  1756,  when  Lord  Mansfield  became  Chief 
Jufl:ice  of  the  King's  Bench,  there  are  60  cafes 
upon  matters  of  infurance.  Even  thofe  cafes,  which 
are  reported,  are  fuch  loofe  notes,  mofl:ly  of  trials 
at  N'lfi  Frius,  containing  a  fliort  opinion  of  a  fmgle 
judge,  and  very  often  no  opinion  at  all,  but  merely 
a  general  verdicl,  that  little  inforniation  can  be 
collected  upon  the  fubject.  From  hence  it  mufl 
ncceflarlly  follow,  that  as  there  have  been  but  few 
pofitive  regulations  upon  infurances,  the  prin- 
ciples, on  which  they  were  founded,  could  never 
have  beeu  widely  diliufed,  nor  very  generally 
known,  5 

This 
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This  was  owing  to  fome  defeds,  which  were  difco^ 
verable  in  the  proceedings  in  our  courts,  and  in  the 
delays  and  expences  which  fuitors  experienced  ;  fo 
that  they  rather  chofe  to  fubmit  to  their  firfl  lofs, 
than  be  harrafled  by  the  delays  of  the  law,  or  be  at 
the  expence  of  trying  a  queltion,  of  which  the  de- 
cifion  might  perhaps  be  of  Icfs  moment  to  the  indi- 
vidual than  to  the  public.  Ihefe  defeds  were  fo 
glaring,  that  it  was  one  of  the  firfl  afts  of  Lord 
Mamjiela^  adminiftration  to  apply  a  remedy ;  and 
his  labours  have  been  happily  attended  with  fuch 
fuccefs,  that  they  have  been  of  effential  fervice  to 
the  nation  in  general,  confidered  in  a  commercial 
'  light,  and  have  excited  the  applaufe  and  approba- 
tion of  Europe. 

Before  the  time  of  this  venerable  judge,  the  legal 
proceedings,  even  on  contrads  of  infurance,  were 
fubje£l  to  great  vexations  and  opprefTions.  If  the 
underwriters  refufed  payment,  it  was  ufual  for  the 
infured  to  bring  a  feparate  adion  againft  each  of  the 
underwriters  on  the  policy,  and  to  proceed  to  trial 
on  all.  The  multiplicity  of  trials  was  oppreffive 
both  to  the  infurers  and  infured :  and  the  irfurers, 
if  they  had  any  real  point  to  try,  were  put  to  an 
enormous  expence,  before  they  could  obtain  any 
decifion  of  the  queflion  which  they  wifhed  to  agi- 
tate. Some  underwriters,  who  thought  they  had 
a  found  defence,  and  who  were  defirous  of  avoid- 
ing unneceffary  cofls  or  delay  to  themfelves  or  the 
infured,  applied  to  the  court  of  King's  Bench  to 
(  ftay  the  proceedings  In  all  the  a£lions  but  one,  un- 
dertaking to  pay  the  amount  of  their  fubfcriptions 

d  with 
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with  cofts,  if  the  plaintiff  jQiould  fucceed  in  the 
caufe  which  was  tried  ;  and  offering  to  admit  on 
their  part  every  thing,  which  might  bring  the  true 
merits  of  the  cafe  before  the  court  and  jury.  Rea- 
fonable  as  this  offer  was,  the  plaintiff,  either  from 
perverfenefs  of  difpofition,  or  the  illiberality  and 
cunning  of  his  advifers,  refufed  his  confent  to  the 

2  Barnard.       application.     The  court  did  not  think  themfelves 

^"  warranted  to  make  fuch  a  rule  without  his  confent ; 
but  Mr.  Juflice  Denifon  intimated  that  if  the  plain- 
tiff perfifled,  againfl  his  own  interefl,  in  his  right  to 
try  all  the  caufes,  the  court  had  the  power  of 
granting  imparlances  in  all  but  one,  till  there  was 
an  opportunity  of  trying  that  one  a£lion.  Lord 
Mansfield  then  ftated  the  great  advantages  refulting 
to  each  party  by  confenting  to  the  application 
which  was  made ;  and  added,  that  if  the  plaintiff 
confented  to  fuch  a  rule,  the  defendant  fhould  un- 
dertake not  to  file  any  bill  in  equity  for  delay,  nor 
to  bring  a  writ  of  error  (.3),  and  Ihould  produce 
all  books  and  papers,  that  were  material  to  the 
point  in  iifue.  This  rule  was  afterwards  confented 
to  by  the  plaintiff,  and  was  found  fo  beneficial  to 
all  parties,  that  it  is  now  grown  into  general  ufe  j 
and  is  called  The  Confolidation  Rule.  Thus  on 
the  one  hand,  defendants  may  have  queftions  of 
real  importance  tried  at  a  fmall  expence ;  and 
plaintiffs  are  not  delayed  in  their  fuits  by 
thofe  arts,  which  have  too  frequently  been  reforted 

[a]  The  Court  of  Common  Pleas  were  unanimoufly  of  opinion, 
after  confideration,  that  a  defendant  who  had  entered  into  the  con- 
foHdation  rule,  could  not  bring  a  writ  of  error  at  all,  although 
there  be  manifell  error  upon  the  record*  Camden  v.  Edie,  i  H. 
Blac.  Rep.  21. 
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to,    in    order   to  evade  the  payment  of   a  jufl 
demand.     . 

In  former  times,  the  whole  of  the  cafe  was  left 
generally  to  the  jury,  without  any  minute  flatement 
from  the  bench  of  the  principles  of  law,  on  which 
infurances  were  eftabliflicd ;  and  as  the  verdicts 
were  general,  it  is  almoft  impoflible  to  determine 
from  the  reports  we  now  fee,  upon  what  grounds 
the  cafe  was  decided.  Nay,  even  if  a  doubt  arofe 
in  point  of  law,  and  a  cafe  was  referved  upon  that 
doubt,  it  was  afterwards  argued  in  private  at  the 
chambers  of  the  judge  who  tried  the  caufe,  and  by 
his  fmgle  decifion  the  parties  were  bound.  Thus, 
whatever  his  opinion  might  be,  it  never  was  pro- 
mulgated to  the  world;  and  could  never  be  the 
rule  of  decifion  in  any  future  cafe. 

Lord  Mansfield  introduced  a  different  mode  of 
proceeding  ;  for  in  his  flatement  of  the  cafe  to  the 
jury,  he  enlarged  upon  the  rules  and  principles  of 
law,  as  applicable  to  that  cafe  ;  and  left  it  to  them 
to  make  the  application  of  thofe  principles  to  the 
facts  in  evidence  before  them.  So  that  if  a  general 
verdict  were  given,  the  grounds,  on  v/hich  the  jury 
proceeded,  might  be  more  eafily  afcertained.  Be- 
fides,  if  any  real  difficulty  occurred  in  point  of  law,' 
his  Lordfhip  advifed  the  counfel  to  confent  to  a 
fpecial  cafe.  In  a  fpecial  cafe,  the  fatls  are  either 
admitted  by  the  parties,  or  if  they  are  difputed,  are 
proved  ;  and  then  the  judge  takes  the  opinion  of  the 
jury  upon  thofe  fafts,  referving  the  queflion  of  law 
to  be  agitated  elfewhere.  Thefe  cafes  are  afterwards 
argued,  not  before  the  judge  in  private,  but  in  open 
d  2  court 
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court  before  all  the  judges  of  the  bench  from  which 
the  record  comes.  Thus  nice  and  important  quef- 
flions  are  now  not  haflily  and  unadvifedly  decided ; 
but  the  parties  have  their  cafe  ferioufly  confidered 
and  debated  by  the  whole  court ;  the  decifion  be- 
comes notorious  to  the  world  ;  it  is  recorded  for 
a  precedent  of  law  arifing  from  the  fads  found, 
and  ferves  as  a  rule  to  guide  the  opinions  of  future 
judges. 

.  It  had  alfo  been  the  cuflom,  when  cafes  were  re- 
ferved,  to  leave  it  to  the  counfel  on  both  fides  to 
draw  them  up  at  their  leiiure.  This  introduced  con- 
fiderable  delays  ;  for  every  fatl  became  again  a  fub- 
jecl  of  difpute  ;  and  frequently  from  the  hurry  of 
bufinefs  and  other  avocations  of  the  counfel,  the 
cafe  was  neglected  for  a  confiderable  time,  before  it 
was  ready  for  the  infpedion  of  the  court. 

Now,  whenever  a  cafe  is  referved,  the  judge  him- 
felf  diftates  to  the  clerk  of  the  court  the  fads 
which  ought  to  be  ftated,  and  the  queflion  upon 
which  the  opinion  of  the  court  is  required :  and  in 
addition  to  this.  Lord  Mansfield,  whofe  rules  are 
now  the  fubjecl  of  our  enquiry,  ordered,  that  all 
cafes  fo  referved  mufl  be  fet  down  for  argument 
within  the  firft  four  days  of  the  term  following  the 
trial ;  otherwife  the  judgment  mull  be  entered  ac- 
cording to  the  finding  of  the  jury. 

One  additional  improvement  in  the  proceedingt 
remains  to  be  mentioned.  Before  Lord  Mansfield^ 
time,  it  was  almoft  a  matter  of  courfe  not  to  decide 
any  cafe,  without  hearing  two  arguments  upon  it; 

but 
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but  in  the  very  firft  caufe,  which  is  reported  of  his  Raynardy. 

Lordlliip's  deciiions,  he  expreffed  himfelf  to  this  ef-   ^  gurrow  c 

feO. :  "  Where  we  have  no  doubt,  we  ought  not  to 

*'  put  the  parties  to  the  delay  and  expence  of  a  far- 

*^  ther  argument,  nor  leave  other  perfons,  who  may 

'*  be  interefted  in  the  determination  of  a  point  of 

*'  a  general  nature,  unneceiTarlly  under  the  anxiety  of 

*'  fufpence.*'  When  we  add  to  thefe  wife  regulations      '' 

the  confideration  that  Lord  Mansfield^  during  his 

long  adminiflrarion  of  juftice,  has  given  up  a  great 

part  of  his  time,  and  has  employed  his  talents  in 

the  elucidation  (^f  thofe  points,  v/hich  tend  to  fix 

the  fyfteni  of  mercantile  jurifprudence  upon    the 

furefl:  grounds,   we  need    not    wonder   that   that 

part  of  it,  which  relates  to  marine  infurances,  has; 

attained  to  its  prefent  flate  of  perfedion. 

A  complete  fyftem  of  jurifprudence  cannot  be 
fuddenly  erected  :  but  there  is  rather  matter  to  ex- 
cite our  wonder  that  fo  much  has  been  done  in  this 
refpedl  within  the  laft  30  years,  than  ground  to 
complain  that  little  has  been  effected.  •  t  is  the  boaft; 
of  this  age,  that  in  it  the  great  foundations  of  marine 
jurifprudence  have  been  laid,  by  clearly  developing 
the  principles  on  which  policies  of  infurance  are 
founded,  and  by  happily  applying  thofe  principles;  , 

to  particular  cafes.  It  will  be  the  bufmefs  of  the 
following  work,  which  profefTes  to  lay  down  a  fyf- 
tem  of  the  law  as  it  now  ftands,  to  point  out, 
amongft  other  things,  the  improvemeiiLS  which 
have  been  made  by  the  legiflature  from  time  to  time 
on  the  fyflem  of  infurances,  by  many  wife  ftatutes 
and  falutary  reftritlions ;  and  to  prove,  that  the 
d  5  learued 
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learned  judges  of  the  courts  both  of  law  and  equity, 
by  their  liberal  and  equitable  con{lru6lions  of  thofe 
flatutes,  and  by  adopting  the  true  principles  of 
commerce  in  their  decifion  of  the  many  intricate 
cafes,  which  have  been  brought  before  them,  have 
added  another  pillar  to  that  beautiful  ftru6:ure  of 
rational  jurifprudence,  which  has  defervedly  ac- 
quired the  admiration  of  mankind. 


CHAPTER     THE     FIRST, 
OF    THE    POLICY. 

POLICY  is  the  name  given   to  the  inftrument,  by    CHAP. 
which  the  contra£t  of  indemnity  is  effe61ed  between  ^' 

the  infurer  and  infurcd  ;  and  it  is  not,  like  mofl  contra61s, 
figned  by  both  parties,  but  only  by  the  infurer,  who  on 
that  account,  it  is  fuppofed,  is  denominated  an  under- 
writer. Notwithflanding  this,  there  are  certain  condi- 
tions, of  which  we  (hall  hereafter  have  occafion  to  fpeak, 
to  be  performed  as  well  by  the  perfon  not  fubfcribing,  as 
by  the  underwriter,  otherwife  the  policy  will  be  void.  Of  z  Burr.  1117. 
policies  there  feem  to  be  two  kinds,  valued  and  open  poli- 
cies ;  and  the  only  difference  between  them  is  this,  that  in 
the  former,  gfiods  or  property  infured  are  valued  at  prime 
coft  at  the  time  of  effecting  the  policy  ;  in  the  latter,  the 
value  is  not  mentioned  :  that  in  the  cafe  of  an  open  policy, 
the  real  value  mufl  be  proved  ;  in  a  valued  policy  it  is 
cgreedy  and  is  jufl.  as  il  the  parties  had  admitted  it  at  the  trial. 

Although  policies  of  affurance  are  not  to  be  ranked  with  Skimi.  54. 
fpecialty  contrafis,  not  being,  under  feal,  yet  they  have  al- 
ways been  held  as  facred  agreements,  and  of  the  firft  cre- 
dit :  fo  much  fo,  that  when  once  they  are  underwritten, 
they  can  never  be  altered  by  any  authority  whatever ;  be- 
caufe  it  would  open  a  door  to  an  infinite  variety  of  frauds, 
and  introduce  uncertainty  into  a  fpccies  of  contra6^,  of 
which  certainty  and  precifion  are  the  moft.  elTential  requifites. 

In  a  cafe  before  Lord  Chancellor  Hardwicke,  this  doc-   Henkle  v. 
trine  was  admitted  in  its  full  extent.    The  plaintiff  had  in-  Exch^Afflr. 

fured  a  fliip  at  and  from  London  to  Oficnd^  from  thence  to   Company. 

I  Vez.  ■?  1 7« 
Rotterdam.,  from  thence  to  the  Canaries^  warranted  an  Of- 

iend  fhip,  which  fliip  was  afterwards  taken.     The  bdl  was         f  2   1 

brought  to  have  the  policy  redified,  for  that  the  intention 

of  the  parties  was  miftaken  therein,  which  was,  that  the 

warranty  was  too  general,  and  that  the  voyage  fhould  have 

been  ftated  to  take  place  from  Oflend  only,  and  not  from 

I^ondon.     The  evidence  in   this  cafe  was  the  depofirion  of 

Ay/yr,  the  agent  for  the  company  \  who  depofed,  that  the 

d  4  plaintiE' 
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plaintiff  applied  to  him  to  infure  the  fliip,  and  that  he  be» 
lieved  the  plaintiff  told  him,  fiie  was,  or  had  been  an 
EngliJ}}  (hip,  and  might  fay  fomething  concerning  tlie  man- 
ner or  intent  of  making  her  an  Oficud  fhip  ;  but  that  his 
anfwer  was,  that  he  would  not  enter  into  the  manner,  but 
that  if  the  plainiiff  would  warrant  her  to  be  an  OJlend 
(hip,  he  would  infure  ;  and  that  on  thofe  terms,  and  no 
other,  the  agreement  was  made.  There  was  the  evidence 
of  another  perfon,  who  varied  from  Knox  \  in  addition  to 
which  it  was  faid,  there  was  the  evidence  arifing  from 
circumflances,  for  that  it  was  impoffible  for  the  plaintiff  to 
intend  to  infure  her  as  an  Oflend  fliip,  fiie  being  then  in 
London^  and  could  not  be  an  O^end  ih\p  without  going  to 
OJlend  \  for  which  proof  was  read  that  it  was  necedary  (he 
fhould  be  regiftered. 

Lord  Chancellor. — "  The  firft  quedion  is,  whether  it  fuffii- 
ciently  appears  to  the  court,  that  tiiis  policy,  which  is  a 
contraft  In  writing,  has  been  framed  contrary  to  the  intent 
and  real  agreement.  It  is  certain,  that  to  come  at  that, 
there  ought  to  be  the  ftrongeft  proof  poffible,  for  the 
agreement  is  twice  reduced  into  writing  in  the  fame. words, 
and  muft  have  the  fame  conftrudlion  :  and  yet  the  plaintiff 
feeks,  contrary  to  both  thefe,  to  vary  them,  and  that  in  a 
cafe,  where  his  witneffes  vary  trom  each  other.  The  fingle 
depofition,  upon  which  it  depends,  is  very  uncertain  ;  and 
imports,  that  they  relied  on  the  plaintiff's  warranty,  leav- 
ing the  tranfaftion  relating  to  the  manner  of  making  her  an 
OJlend  fhip  entirely  to  himfelf.  His  Lordfhip,  therefore, 
as  there  was  no  evidence  to  vary  the  contra6l  from  the  writ- 
ten words,  ordered  the  bill  to  be  difmiffed." 

At  the  fame  time  it  muft  be  obferved,  that  cafes  fre- 
quently may,  and  do  exift,  in  which  a  policy,  upon  proper 
evidence,    may   be  altered,    without  any  violadon   ot  the 
[  3  ]         principles  above  laid  down,  and  which  has  been  often  done 
'    .  by  the  couns  both  of  law  and  equity  ;  for  let  it  be  remem- 

bered once  fur  all,  that  in  quelHons  of"  iufurance,  which  is 
a  contraft  founded  upon  broad  equitable  principles,  couns 
of  common  law  are  bound  by  the  fame  rules  of  decifitm  as 
courts  of  equity.  After  fianing,  policies  are  iikewife  fre- 
quently 
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quently  altered  by  confent  of  the  parties,  and  fucli  policies    C 
are  good,  agreeably  to  the  maxim,  confenfits  to/lit  errorem. 

An  inftance  of  the  former  kind  of  alteration  of  a  policy   Motteux  v.  the 
occurs  in  the  chancellorfhip  of  Lord  Hardwich,  to  whofe  of"the  London^' 

decifion  we    laft   reterred.     The  infurance  was  upon  the   Affurance. 

^  I  Atkyns  545. 

Ihip  five  hundred  pounds,  and  the  policy  Hated,  that  the 
adventure  was  to  commence  immediately  ^row  the  departure 
of  the  jhip  from  Fort  St.  George  to  London.  The  bill  was 
brought  by  the  plaintiff,  fuggelling  that  the  owner  had 
employed  a  Mr.  Halhead  to  infyre  the  fliip  with  the  de- 
fendants, to  commence yrow  her  arrival  at  Fort  St.  George , 
that  a  label,  agreeable  to  thofe  inllruftions,  with  all  the 
particulars  of  the  agreement,  had  been  entered  in  a  book, 
and  iubfcribed  by  Halhead^  and  two  of  the  diredlors  of  the 
company  ;  that  by  a  mifake  the  policy  was  made  out  dif- 
ferent from  the  label  ;  that  the  fliip  being  loft  in  the  Bay  of 
Bengal^  after  her  arrival  at  Fort  Saint  George,  but  before 
her  departure  for  England.,  the  company  refufe  to  pay  ; 
upon  thefe  fuggeftions,  the  plaintiff  prayed  that  the  mif- 
take  might  be  redlified,  and  that  the  company  might  be 
ordered  to  pay  five  hundred  pounds  with  intereft. 

His  Lordfhip  was  of  opinion,  that  the  label  was  a  me- 
morandum of  the  agreement,  in  which  the  material  parts 
of  the  policy  were  inferted  ;  that  although  the  policy  was 
ambiguous,  the  label  made  it  clear  ;  and  as  it  was  only  a 
miftake  of  the  clerk,  it  ought  to  be  redified  according  to 
the  label. 

In  an  adlon  upon  a  policy  of  infurance,  and  non  ajjltmpfit  Bates  v.  Grab- 
pleaded,  the  fafts  were,  that  Stubbs,  a  broker,  had  inftruc-  salk.  444. 
tions  to  procure  an  infurance  on  goods  on  board  the  Mary 
Galley,  of  Saint  Chrijlophers,  Captain  A.  Hill,  commander: 
that  Stubbs,  in  writing  the  policy,  by   miftake,  made  the 
infurance    on   the  Mary,    Captain    Hojlewood,   commander^ 
which  was   fubfcribed  by  the   defendant :  that  the  Mary 
Galley  was  loft,  and   then  Stubbs  applied  to  the  infurers  to         f  4.  1 
confent  to  alter  the  policy,  to  which  they  agreed.     It  was 
urged,  that  on  account  of  the  alteration,  the  defendant 
iliould  have   an  increafe  of  premium,  the  fliip  Mary  being 
iloutcr  t'aan    the  Mary  Galley,     But  Holt,    chief  juftice, 

ruled, 
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ruled,  that  the  aflion  well  lay  upon  the  polic}',  and  that  the 
mlftake  might  be  fet  right. 

A  policy  of  infurance,  when  effef^ed,  becomes  the  pro- 
perty of  the  infured  :  and  if  it  be  vjrongfuUy  withheld, 
either  by  the  broker  employed  by  him  to  efFe£l  it,  or  by 
any  other  perfon  to  whofe  hands  it  may  happen  to  come, 
he  may  maintain  an  a6tion  of  trover  for  it,  as  well  as  for 
any  other  fpecies  of  property. 

Harding  v.  Thus  an   aftion  of  trover  was  brought  againfl  the  de- 

ther.   Sittings  at   fendants  for   two  policies  of  infurance.     The  defendants 
Guildhall,  v'cre  brokers,  who  had  written  to  the  plaintiff,   the  mafter 

Ealtcr  V  acitjon,  ^ 

11^1.  of  a  veflel,  that   th^y  had  got  two   policies  effefled  ;  the 

one  on  account  of  the  plaintiff's  cloaths  and  wages,  th? 
other  on  account  of  the  owners,  and  that  the  underwriter 
'  "was  Mr.  Nevjnbam.  A  lofs  having  happened,  the  defend- 
ants produced  a  policy,  underwritten  by  one  J.  S.  only 
infuring  the  Ihip,  in  which  the  plaintiff  had  no  intereff. 

Lord  Mansfield. — "  I  fhal!  confidcr  the  defendants  as  the 
a£lual  infurers,  and  therefore  the  plaintiff  mufl  prove  his 
interefl  and  lofs.  The  defence  fet  up  was,  that  the  letter 
above  {lated  in  evidence  was  written  by  the  defendant's 
clerk  through  miftake;  and  it  was  faid,  that  trover  could  not 
be  maintained  for  that  which  never  exifled :  but  his  Lordfhip 
would  not  fuffcr  the  defendants  now  to  contradift  their  own 
reprefentation  ;  and  the  plaintiff  accordingly  had  a  verdift 
to  the  amount  of  his  interefl,  the  premium  being  dedufled." 

It  is  material  to  obferve,  that  policies  of  infurance,^ 
though  called  itr///^/;  inftruments,  are,  for  the  convenience 
-  of  trade,  and  the  difpatch  of  bufmefs,  generally  printed,, 
leaving  blanks  for  the  infertion  of  names  and  all  other  re- 
quifites.  This  being  the  cafe,  it  is  frequently  neceffary  to 
infert  written  claufes,  in  order  to  exprefs  the  meaning  of 
the  parties  to  the  contra£f,  which,  from  feme  particulajf 
[  5  3  circumflances,  the  printed  form  may  not  fufBciently  ex- 
plain. Thefe  written  claufes  and  conditions,  thus  infcrted, 
are  tQ  be  confidered  as  the  real  contraft ;  the  court  will 
look  to  them  to  find  out  the  intention  of  the  parties,  and 
will  confequcntly   fuffer   fuch   conditions  to  controul   the 

printed  words  in  policies  of  infurance. 
..       -  y  Having 
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Having  premifed  thus  much  of  policies  in  general,  it  may    C  H    A   P. 
be  proper  to  confider  this  fubje6l  in  a  threefold  point  of 
view  :     Firfl,   what  perfons  may  be  infurers ;    Secondly, 
what  things  may  be  infured  j    Thirdly,  what  the  requifites 
of  a  policy  are. 

I  ft.    What  perfons  may  be   infurers.     It  fliould  feem, 
that  by  the  common  law  and  ufage  of  merchants,  any  per- 
fon  whatever  might  be  an  infurer,  however  unable  he  might 
be,  from  poverty  to  make  up   the  loffes  infured  againfl, 
provided  the  merchant  was  weak  enough  to  truft  to  fuch  a 
fecurity.     In  procefs   of  time,   however,   there  were  fo 
many  who  made  a  fhew  of  great  wealth,  in  order  to  de- 
ceive the  honefl;  and  unfufpiclous  trader  out  of  his  pre- 
miums, and  who  were  in  infolvent  clrcumftances,  that  it 
became  an   objeft  of  national  concern,  and  parliamentary 
interference.    The  mifchiefs  then  exifting  in  this  branch  of 
trade,  and  the  dangerous  confequences  thence  arifing  to  the 
intereft  of  the  country,  are  to  be  colle£led  from  the  pream- 
ble of  the  Itatute,  Avhich  palTed  in  the  reign  o{  George  the   6  Geo.  I.  c.  x'i, 
Firft,  to  remedy  thefe  evils,  and  which  has  in  fome,  though 
not  in  any  great  degree,  reftralned  the  rule  of  the  common 
law  as  to  the  unlimited  right  any  man  or  body  of  men  had 
to  become  infurers.    "  Whereas  it  has  been  found  by  expe- 
*'  rience,  that  many  particular  perfons,  after  they  have  re- 
**  ceived  large  premiums  or   confideration  monies  for  or 
**  towards  the  infuring  of  fhips,  goods,  and  merchandizes  at 
**  fea,   have  become  bankrupts,  or  otherwife  failed  in  an- 
**  fwering  or  complying  with  their  policies  of  afTurance, 
**  whereby  they  were  particularly  engaged  to  make  good, 
*'  or  contribute  towards  the  lofles  which  merchants   and 
**  traders  have  fuftained,  to  the  ruin  and  impoverilhment  of 
**  many  merchants  and  traders,  and  to  the  difcouragement 
**  of  adventurers  at  fea,  and  to  the  great  diminution  of  the 
*'  trade,  wealth,  ftrength,  and  publick  revenues  of  the  king- 
"  dom  :    And  whereas  it  is  conceived,  that   if  two  feveral 
*'  and  diftinft  corporations,  with  a  competent  joint  (lock 
**  to  each  of  them  belonging,  and.  under  proper  conditions,         L  "  J 
*' reftriftions,  and  regulations,  were  erefted  and  eftablidied 
•*  for  aflurance  of  fhips,  goods,  or  merchandizes  at  fea,  or 
**  going  to  fea,  (exclufive  of  all  or  any  other  corporations 

*'  or 
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CHAP,  "or  bodies  politick  already  created,  or  hereafter  to  b« 
"  created)  and  llkewife  exclufive  of  fuch  focieiies  or  part- 
"  nerfhips  as  now  are,  or  may  hereafter  be  entered  into  for 
"  that  purpofe),  feveral  merchants  or  traders,  who  adven- 
"  ture  their  eftates,  or  part  of  their  eftates,  in  fuch  fliips, 
*'  goods,  and  merchandizes,  at  fea,  or  going  to  fea,  (efpe- 
*'  cially  in  remote  or  hazardous  voyages),  would  think  ij 
*'  much  fafer  for  them  to  depend  upon  the  policies  or  af- 
**  furances  of  either  of  thofe  two  corporations,  fo  to  be 
*'  eredled  and  eftablifhed,  than  on  the  policies  or  alFurances 
*'  of  private  or  particular  perfons."  The  ftatute  then  goes 
on  to  authorize  his  majelty  to  grant  charters  to.  two  diftinfl 
companies  or  corporations,  tor  the  Lnfurance  of  (hips, 
goods,  and  merchandizes,  at  fea,  or  going  to  fea,  and  for 
lending  money  on  bottomree.  The  ftatute  alfo  enads  that 
the  corporations  may  purchafe  lands  to  the  amount  of  one 
thoufand  pounds  per  annuniy  may  have  a  common  feal,  and 
may  be  capable  to  fue  and  be  fued  at  law  \  that  each  cor- 
poration fhall  provide  a  fufficient  flock  of  ready  money  ta 
fatisfy  and  difcharge  all  juft^  demands,  arifing  upon  their  po- 
lices of  infurance  ;  and  in  cafe  of  refufal,  the  parties  infured 
may  bring  their  adlion  againft  the  corporation,  and  fhal\ 
2  Geo.  I.  c.  15.  xeco\QX  douf^e  damages  and  cofls.  This  claufe  however, 
II  Geo.  I.  c.  30.  giving  double  damages,  was  afterwards  thought  by  the 
^'  43-  legiflature  to  be  hard  and  opprefTive  ;  and  therefore,  by  a 

claufe  in  a  fubfequent  flatute,  thefe  corporations  were  al- 
Vide  Poft.  c.  2c.  lowed  to  plead  the  general  ifTue  to  any  aflion  brought 
againft  them  ;  and  the  jury,  in  eftimating  the  damages,  as 
•well  with  refpeil  to  them  as  any  other  perfions,  were  left} 
to  their  own  difcretioji. 

After  feveral  other  claufes  for  the  internal  regulation  of 
thefe  corporations,  the  ftatute  of  the  fixth  of  G^u.  the  Firft 
goes  on  to  prohibit  any  other  fociety  or  partnerfliip  whatfo- 
ever  from  making  Infurances,  or  lending  money  on  bottom- 
Sec.  IS.  ree.  "  And  be  it  enaftcd,  that  from  a>>d  after  the  grant- 
*'  ing  or  making  the  faid  charters  or  indentures  for  eredt- 
*'  ing  the  two  corporations  before  mentioned,  and  paflTmg 
**  the  fame  under  the  great  feal,  for  and  during  the  conti- 
"  nnance  of  the  faid  corporations  refpeflively,  or  either  of 
**  Tnem,    all  other   corporations    or  bodies   politigk,    !?e- 

"  fort 
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"  fore  this  time  erecled  or  cftablifhed*  or  hereafter  to  be 
**  ere61efl  or  eftablifhed,  whether  fuch  corporations  or  bo- 
**  dies  politick,  or  any  of  them,  be  fole  or  aggregate,  and 
**  ail  fuch  focieties  and  paUnerfhips  as  now  are,  or  here- 
*'  after  fhall  or  mav  be,  entered  into  by  any  perfon  or  pcr- 
♦'  fons,  for  alluring  (hips  or  "merchandizes  at  fea,  or  for 
"  lending  money  on  bottomree,  Ihall,  by  force  and  virtue 
"  of  this  afl,  be  retrained  from  granting,  figning,  or  un« 
**  dcrwriting  any  policy  of  affurance,  or  making  any  con- 
"  tra6ls  for  alfurance  of  or  upon  any  Ihip  or  Ihips,  goods, 
**  or  merchandizes,  at  fca,  or  going  to  fea,  and  for  lending 
*'  any  monies  by  way  of  bottomree  as  aforcfaid  :  and  if 
"  any  corporation  or  body  politick,  or  perfons  afling  in 
**  fuch  fociety  or  partnerlhip  (other  than  the  two  corpo- 
*•  rations  intended  to  be  eftablifhed  by  this  afl,  or  one  of 
"  them)  fliall  prefume  to  grant,  fign,  or  underwrite,  after 
**  the  twenty-fourth  day  of  yune  1 720,  any  fuch  policy 
*'  or  policies,  or  make  any  fuch  contradl  or  contra6ls  for 
"  alTurance  of  or  upon  any  (hip  or  fhips,  goods  or  mer- 
"  chandizes,  at  fea  or  going  to  fea,  or.  take  or  agree  td 
*'  take  any  premium  or  other  reward  for  fuch  policy  or 
**  policies,  every  fuch  policy  and  policies  of  affurance  of 
*'  or  upon  any  fuch  fhip  or  (hips,  goods  or  merchandizes, 
**  fhall  be  ipfo  fuBo  void,  and  all  and  every  fuch  fum  or 
**  fums  fo  figned  and  underwiitten  in  fuch  policy  or  poli- 
*'  cies  fhall  be  forfeited,  and  fhall  and  may  be  recovered, 
**  one  half  to  the  ufe  of  his  majefty,  the  other  to  that  of 
"  the  informer,  by  aftion  :  and  if  any  corporation  or  bo- 
*'  dies  politick,  or  perfons  afting  in  fuch  fociety  or  part- 
"  nerfhip,  other  than  the  two  corporations  intended  to  h& 
"  ere6kd  by  this  aft,  or  one  of  them,  fhall  prefumQ  to 
*'  lend,  or  agree  to  lend,  or  advance,  by  themfelves  or 
**  any  others  on  their  behalf,  after  the  faid  twenty- fourth 
"  day  of  yune  1720,  any  money  by  way  of  bottomree 
"  contrary  to  this  aft,  the  bond  or  other  fecurity  for  the 
"  fame  (hall  be  ipjo  fa5lo  void,  and  fuch  agreement  fhall  be 
•"  adjudged  to  be  an  ufurious  contra6^,  and  the  offenders 
**  therem  fhall  fuffer  as  in  cafes  of  ufury  :  ncverthelefs  it 
*'  is  intended  and  hereby  declared,  that  any  private  or  par- 
."  ticular  perfun  or  perfons  .Ihali  be  at  liberty  to  write  o^ 

"  underwrite 
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Sullivan  v. 
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"  underwrite  any  policies,  or  engage  himfelf  or  lierfelf  in 
*'  any  afTurances  of,  for,  or  upon  any  fhip  or  Ihips,  goods 
*'  or  merchandizes  at  fea,  or  going  to  fea,  or  may  lend  mo- 
"  ney  by  way  of  bottomree,  as  fully  and  beneficially,  as 
"  if  this  a£l  had  never  been  made,  fo  as  the  fame  be  not 
*'  on  the  account  or  rifque  of  a  corporation  or  body  poH- 
*'  tick,  or  upon  the  account  or  rifque  of  perfons  a6ling  in  a 
**  fociety  or  partnerfhip  for  that  purpofe  as  aforcfaid." 

Upon  this  claufe  of  the  ftatute,  a  queftion  lately  arofe  at 
Guildhall.  It  was  an  aflion  brought  againft  the  defendant  to 
recover  a  fum  of  money  received  by  him  from  one  Brijlow  to 
the  plaintiff's  ufe.  The  plaintiff  was  an  underwriter,  and  the 
defendant  was  a  broker  ;  and  a  lofs  having  happened  upon  a 
policv  underwritten  by  the  plaintiff,  he  had  been  obliged  to 
pay  it  :  but  Brijlow,  having  agreed  to  take  half  the  plaintiff's 
riik,  had  paid  his  moiety  of  the  lofs  into  the  hands  of  the 
defendant,  to  recover  it  from  whom  thisaftion  was  brought. 

Lord  Kenyon,  C.  J. — "  I  am  of  opinion  that  the  plaintiff 
cannot  recover  ;  for  this  is  clearly  a  partnerfhip  within  the 
a.6t  of  parliament.  If  a  fmgle  name  appears  upon  the  policy, 
as  in  this  cafe,  the  infurer  fliall  never  be  allowed,  if  a  lofs 
happen,  to  defeat  a  bond  fide  infurance,  by  faying  to  an  in- 
nocent perfon,  there  was  a  fecret  partnerfhip  between  another 
and  myfelf ;  and  therefore  the  policy  is  void.  But  here  the 
plaintiff  is  himfelf  the  underwriter,  who  comes  to  enforce  an 
illegal  contrail :  it  is  a  partnerfhip  pro  hac  vice :  and  this 
party  cannot  apply  to  a  Court  of  JuHice  to  enforce  a  con- 
traft  founded  in  a  breach  of  the  law." 

No  motion  was  ever  made  to  fet  afide  the  nonfuit ;  but 
two  or  three  days  after.  Lord  Kenym  took  occafion  to  men- 
tion to  the  Bar,  that  he  had  ilated  the  cafe  to  the  other 
Judges  of  the  Court  of  King's  Bench,  who  were  unanimoufly 
of  the  fame  opinion  with  hisLordfhip. 

In  a  very  modern  cafe,  the  dccifion  in  Sullivan  v.  Greaves 
came  under  difcuffion  in  the  court  of  Common  Pleas,  and 
the  opinion  given  by  Lord  Kaiycn  was  confirmed  by  the 
unanimous  opinion  of  that  Court. 

The  fa6ls  were,  that  the  two  bankrupts  were  engaged  in 
a  partnerlhip  for  the  infurance  of  (hips,  which  was  carried 

on 
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on  in  the  name  of  Robert/on^  who,  at  the  time  of  his  bank- 
ruptcy, had  paid  a  much  larger  (um  for  l^fTtrs  than  he  had 
received  for  premiums  ;  and  to  recover  a  moiety  of  this  fum 
from  Tyler's  eftate  was  the  objcd  of  this  aflion.  The  Lord 
Chief  Judice  Eyre  having  nonfuited  the  plaintiffs  at  the  trial, 
and  a  motion  having  been  made  to  fet  the  nonfuit  afide,  the 
learned  Judges,  after  argument  ai  the  bar,  dehvered  their 
opinions. 

Ld.  Ch.  J.  Eyre. — "  This  queflion  depends  on  the  true 
conftrudion  of  the  ftat.  6  Geo.  i.e.  18.  By  that  aft,  the  two 
corporations  became  the  purchafers  of  the  exclufive  privilege 
of  infuringoriajoint  flock;  and  to  givecffedto  that  privilege 
all  other  perfons  are  prohibited  from  infuring  on  a  joint  flock. 
Now  it  appears  clearly  on  the  firfl  view,  that  the  provifionsof 
the  aft  are  at  an  end,  if  a  perfon,  by  merely  infuring  in  his 
own  name,  can  have  the  advantage  of  a  joint  capital,  which 
the  a£l  meant  to  prohibit.  This  partnerflaip  therefore  is  con- 
trary to  the  fpirii  of  the  a(fl ;  and  it  is  alfo  contrary  to  the 
letter  of  it.  The  12th  feflion  dlre6ls,  that  all  focieties,  &c,* 
This  does  not  at  all  go  to  confine  the  meaning  of  the  legif- 
lature  to  an  avowed  partnerfhip,  infuring  publickly  in  their 
own  names ;  but  the  obje£l  is  to  prevent  any  other  joint 
ftock  being  embarked  in  infuring.  This  being  fo,  the  con- 
fequence  unavoidably  is,  that  no  contraft  can  arife  direflly 
out  of  fuch  a  proceeding,  fo  as  to  be  the  foundation  of  an 
atlion." 

Mr.  y.  Heath. — "  I  am  of  the  fame  opinion.  It  feems  to 
me  that  the  obje£l  of  the  flatute  would  be  totally  defeated,  if 
it  were  to  extend  only  to  thofe  policies,  in  which  the  names  of 
all  the  partners  were  infertcd.  It  exprefsly  declares,  that  every 
policy  fubfcribed  by  an\  perfon  a£ling  in  a  partnerfhip  fhall 
be  abfulutely  null,  and  void,  though  it  may  be  true  tliat  the 
party  fubfcribing,  fhall  be  eflopped  from  fetting  up  a  fecret 
partnerfliip  to  defeat  a  bona  fide  infurance.  And  the  reafon 
is  obvious  ;  trade  is  carried  on  according  to  the  capital  em- 
ployed. Now  the  infuraiices  would  run  to  the  extent  of 
the  capital,  in  whatever  name  the  policy  might  be  fubfcribed. 

*  Vide  fupra,  p.  6. 

The 
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CHAP.    The  ohjeft  therefore  of  the  ftatute  was  to  prevent  the  enf>- 
"■  _j0-  ^n^v    ployment  of  a  joint  capital,  which  would  afford  the  great- 
eft  competition  with  the  eftablifhed  corporations." 

Mr.  J.  Roo^e. — "  As  to  the  fecond  point,  I  agree  that  if  the 
contra6lbe  illegal,  no  a6lion  can  arife  out  of  it.  But  as  to  the 
firft  queftion,  whether  this  contraftwere  illegal  or  not,I  muft 
confefs  I  had  great  doubts,  till  I  heard  theopinionsof  my  Lord 
Chief  Juftice  and  my  brother  Heathy  and  alfo  the  cafe  cited 
from  Path's  Infurance,  for  it  feemed  to  me  that  the  ftarute 
only  meant  to  prohibit  infurances  where  both  parties  knew 
that  a  partnerfliip  exilled,  but  not  where  there  was  a  deep- 
ing partnerfliip.  But  I  was  very  much  flruck  with  the  ob- 
fervations  of  my  brother  Heathy  that  the  extent  of  the  in- 
Boothv.  Hodg-  furance  would  be  in  proportion  to  the  capital  employed, 
■p"'   .^^'^T        and  if  there  were  an  increafed  capital   tlicre  would  be  an  in- 

&ep.  405,  Ace.  A 

creafed  rivalfhip  with  the  corporations.      Whatever  doubts 
therefore  I  had,  I  fubmit  to  the  authority  of  the  other  Judges.** 

Rule  for  fettingafide  thenonfuit  was  difcharged. 

Sec.  24.  26.  28.  There  are  claufes,  in  a  fubfequent  part  of  the  ftatute, 
fecuring  to  the  South  Sea  and  Eaji  India  Companies,  all  the 
rights  and  privileges  which  they  had  enjoyed  previous  to  the 
pafling  of  that  aft,  and  the  right  of  lending  money  on  bot- 
tomree to  the  captains  of  their  own  fhips. 

This  ftatute  is  the  only  pofitive  regulation  to  be  found  in 
the  law  of  this  country,  with  refpeft  to  what  perfons  (hall, 
or  fiiall  not  be  infurers.  By  virtue  of  that  regulation,  the 
two  offices  under  the  names  of  the  Royal  Exchan,ge  Ajfurance 
r  9  2  Office,  and  the  London  Ajfurance  Office  were  created  and  ef- 
tabliffied,  by  charter  of  George  the  Firft,  under  the  great  feal 
of  Great  Britain^  bearing  date  the  twenty- fecond  day  of 
June^  in  the  fixth  year  of  his  reign  ;  and  they  ftill  continue 
offices  for  the  infurance  of  property.  The  legiflature  having 
thus  anxioufly  provided  for  the  fecurity  of  thofe  merchants, 
who  might  be  defirous  of  carrying  on  an  extcnfive  trade,  but 
who  were  deterred  from  doing  fo,  through  fear  of  theinfol- 
vency  of  underwriters,  having  ftipulated  with  the  company  that 
they  ftiould  have  fufficient  funds  for  the  payment  of  all  de- 
mands 
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mands  that  might  bfe  made,  and  at  the  fame  time,  allowing  C  H  A  P, 
to  private  underwriters  the  full  liberty  of  infuring  to  any  \^^^^^^^„^ 
amount  with  thofe  who  were  fatisfied  to  trufl  to  their  pri- 
vate fecurities  only  ;  it  is  not  to  be  wondered  at,  that  the 
bufinefs  of  infurance  increafed  to  a  degree  almoft  inconceiv- 
able. Indeed,  any  perfon,  fince  this  ftatute,  may  infure  as 
at  the  common  law,  with  this  fingle  exception,  that  any 
policy  fubfcribed  by  a  private  firm  or  partnerlhip,  is  abfo-* 
lutcly  void. 

idly.  What  thirigs  may  be  infured.  I  beg  leave  here  to 
premife,  that  I  do  not  mean  at  prefent  to  go  into  the  great 
queftion  of  infurance,  upon  intereji  or  no  interejly  having  re- 
ferved  that  for  the  fubjeft  of  a  diftindl  chapter.  My  defigri 
in  this  place  is  only  to  fliew,  what  kinds  of  property  are  the 
fubjeil  of  infurance,  upon  fuppofition  that  every  perfon, 
making  infurance,  is  interefted  in  the  goods  as  the  law  re- 
quires. 

The  irioll  frequent  fubjefts  of  infurance  are  fhips,  goods,  i  M.igcns4. 
merchandizes,  the  freight  or  hire  of  (hips :  alfo  houfcs, 
"warehoufes,  and  the  goods  laid  up  in  them  from  danger  by 
fire,  and  infurance  on  lives.  Of  the  two  laft  of  which,  Sec  poft.  cnap. 
more  will  be  faid  hereafter.  But  although  Infurances  upon 
fuch  property,  as  we  have  juft  enumerated,  moft  frequently 
occur  in  pra6lice  ;  yet  in  the  law  books  we  meet  with  cafes 
which  can  hardly  fall  within  any  of  thofe  defcriptions. 

Thus  bottomree  and  refpondentta  are  a  particular  fpecles 
of  property  which  may  be  the  fubje6l  of  infurance.  But 
then  it  muft  be  particularly  exprefled  in  the  policy  to  be  r^- 
Jpondentia  intereft  \  for  under  a  general  infurance  on  goods^ 
the  party  infured  cannot  recover  money  lent  on  bottomree. 
Such  has  been,  and  is  at  this  day,  the  eftablifhed  ufaoe  of 
merchants. 

This  was  folemnly  decided  in  an  a6lIon  upon  a  policy  of       [  10  1 
mfarance  "  upon  goods  and  menhandizesy  loaden,  or  to  be 
e  **  loaden 
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P.    "  loaden  aboard  the  Denham^  JVilUarn  I'l'yon^  commander, 
"  at  and  from  Bengal,  to  any  ports  or  places  whatfoever  in 
"  the  Eaji  Indies,  until  her  fafe  arrival  in  Lmdon"     The 
Glover  V.  Blnck,   evidence  appeared  to  be,  that  before  the  figning  of  the  policy, 

3  Burrow   1394.  1    •      •  rr   1      1    1  t-\  •       r-r-  , 

and  I  BJack-  the  plamtiit  had  lent  Captam  Tryon,  upon  the  goods,  then 
ftqne  Rep.  405.  Joaden,  and  to  be  loaden  on  board  the  laid  (hip,  on  account 
of  the  faid  Captain  Tryon,  the  fum  of  feven  hundred  and 
fixty-four  pounds,  at  refpondent'ia,  for  which  a  bond  was  ex- 
ecuted in  the  ufual  form  :  that  the  lliip,  at  the  time  of  the 
lofs,  had  goods  and  merchandizes  on  boaid,  the  property  of 
Captain  Tryon,  of  greater  value  than  all  the  money  he  had 
borrowed  :  that  the  fliip  was  afterwards  burnt,  and  all  the 
goods  and  merchandizes  were  totally  confumed  and  loft. 
Upon  tfrefc  fa6is,  the  queftion  was,  whether  the  plaintiff" 
could  recover.  This  cafe  was  twice  argued  at  the  bar;  the 
court  took  time  to  confider  it,  and  were  unanimous  in  their 
determination. 

Lord  Mansffld. — "  1  inclined  at  the  trial,  and  fince  upon 
theargumcjit,  to  fuppbrt  this  infurance,  being  convinced  diat 
it  is  fair,  and  that  the  doubt  has  arifen  by  a  flip  in  omitting  to 
fpecify  (as  it  was  mtended  to  have  been  done)  that  this  was 
a  refpondintia  interefl.  The  ground  of  fupporting  this  in- 
furance, if  it  could  have  been  fupported,  was  a  claufe  of  the 
ig  G.  1.  c.  ^"i-J-  5-  which,  as  to  the  purpofe  of  infurance, 
Confiders  the  borrower  as  having  a  right  to  infure  only  for 
the  furplus  value,  over  and  above  the  money  he  has  bor- 
rov;ed  at  rcj'poiulentia.  Yet  we  are  all  fatisfied  that  this 
z€t  of  parliament  never  meant,  or  intended  to  make,  any 
alteration  in  the  manner  of  infurances,  its  view  was  to  pre- 
vent aaminoor  wandering  policies,  where  the  infurer  had  no 
interelt  at  all ;  and  if  the  lender  of  money  at  rcjpondenlia 
were  to  be  at  liberty  to  infure  for  more  than  his  whole  inte- 
refl, it  woul<l  be  a  gaming  policy  ;  for  it  is  obvious,  that  if 
he  could  infure  all  the  goods,  and  infure  his  rejpondentia  in- 
terefl befides,  this  would  amount  to  an  infurance  beyond 
his  whole  intcreft.  In  defcrihing  rejpondentia  interefl,  the  a6l 
pives  the  lender  alont   a  right  to  make  infurance  on  the 

money 
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ft^oney  lent :   fo  that  the  ad  left  it  on  the  praftice.     I  have    CHAP, 
looked  into  the  praftice,  and  I  find  that  bottomree  and  re-    \^^^^.^^^^^^^ 
Jpondenfin are 3 particular fpeciesorin{inance\nthcm{e\\'es,and        [   ii    j 
have  taken  a  particular  denomination.  I  cannot  find  even  a 
diclum  in  any  writer  foreign  or  domelllc,  that  the  refpondcn- 
tia  creditor  may  infure  upon  the  goods^  as  goods.     I  find  too, 
by  talking  with  intelligent  perfons  very  converfant  in  the 
knowledge  and  praHice  of  infurances,  that  they  always  do 
mention  refpondentia  intereft,  -^Yhenever  they  mean  to  infure 
it.     It  might  be  greatly  inconvenient  to  introduce  a  praftice 
contrary  to  general  ufage^  and  there  may  be  fome  opening  to 
fraud  if  it  be  not  fpecified.     The  ground  ot  our  refolutioa 
is,  "  That  it  is  now  eftabliflied,  as  the  law  and  pra6lice  ot 
**  merchants,  that  refpondentia  and  bottomree  m.uft  be  fpc- 
"  cified  and  mentioned  in  the  policy  of  infurance." 

It  is  to  be  obferved,  that  in  this  judgment  the  court  con- 
fined itfelf  entirely  to  the  cafe  then  before  it,  but  did  not 
mean  to  decide,  that  a  perfon,  having  a  fpecial  intereft  in 
goods,  could  riot  recover  under  an  infurance  upon  goods 
generally.  Lord  Mansfield^  indeed,  exprefsly  faid,  at  the 
fconclufion  of  his  argument,  that  they  did  not  mean  to  de-  3  Bun-.  1401. 
termine,  that  no  fpecial  intereft  in  goods  might  be  given  in 
evidence,  in  other  cafes  than  in  thofe  of  refpondentia  and 
bottomree,  if  the  circumftances  of  the  cafe  ftiould  happen  to 
admit  of  it.  The  lien  which  a  fador,  to  whom  a  balance 
is  due,  has  upon  the  goods  of  his  principal,  comes  under  the 
exception  taken  by  the  court;  and  an  infurance  upon  fucli 
an  interefL  feems  to  have  been  admitted,  if  not  abfolutely 
held,  to  be  good,  in  the  cafe  of  God'in  v.  London  AfTurance 
Company,  which  will  be  fully  Hated  in  that  part  of  this  i  Burr,  439, 
work,  which  treats  of  double  infurances. 

But  although  the  cafe  of  Glover  and  Blach  is  certainly 
good  law,  yet  it  has  fince  been  ruled,  that  money  expended 
by  the  captain  for  the  ufe  of  the  fliip,  and  for  which  refpon- 
dentia intereft  was  charged,  may  be  recovered  under  an 
infurance  on  goods,  fp^^i^i  ««^  effe^Sy  provided  the  ufage  of 
c  2  tli« 


I^I 
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C  II   A   P.    the  trade,  wLich  in  matters  of  infurance  is  always  of  great 
weight,  fan6lions  it. 


Gregory  v. 
Chriftie,  B.  R. 
Trinity, 
24  Geo.  III. 

[    12    J 


Thus  in  an  a£lion  upon  a  policy  of  infurance  on  goods^ 
fpecie^  and  cffeSis^  of  the  plaintiff,  who  was  alfo  the  captain 
on  board  the  fhip,  the  plaintiff  claimed  under  that  infurance, 
money  expended  by  liim  in  the  courfe  of  the  voyage  for  the 
ufe  of  the  (hip,  and  for  which  he  cliargcd  reJpo>ide)itia  in- 
tereft. 


Lord  Mansfieldy  after  delivering  his  opinion  upon  another 
point,  which  arole  in  the  caufe,  and  which  will  be  mentioned 
in  another  part  of  this  work,  faid,  as  to  the  fecond  queftion, 
whether  the  words  "  goads^  fpecuy  and  effccls"  extended  to 
this  intereft,  I  fhould  think  not,  if  we  were  only  to  con- 
fider  the  words  made  ufe  of.  But  here  there  is  an  exprefs 
lijage^  which  nluft  govern  our  decifion.  A  great  many  cap- 
tains in  theBaJi  India  fervice  fwear,  that  this  kind  of  inte- 
reft is  always  infured  in  this  way,  and  I  obferve  the  perfon 
here  infured  is  the  captain. 


t  Magenis  18. 


8  Geo,  1.  ch.  24. 

i.  -. 


By  the  marine  regulations  of  moft,  if  not  of  all,  the 
trading  powers  in  Europe^  infurances  upon  the  wages  of  fea- 
men  are  forbidden  ;  a  regulation  founded  in  wifdom  and 
found  policy.  In  Great  Britain^  a  great  and  commercial 
nation,  fuch  an  ordinance  is  particularly  neceffary,  and  it  is 
agreeable  to  the  policy  of  the  general  law  of  that  country, 
by  which  it  is  declared,  "  That  no  matter  or  owner  of  any 
"  merchant  fliip  fhall  pay  to  any  feaman,  beyond  the  feas, 
**  any  money  or  effedls  on  account  of  wages,  exceeding  one 
"  moiety  of  the  wages  due,  at  the  time  of  fuch  payment, 
"  till  fuch  fhip  fhall  return  to  Great  Britain  or  Ireland.*'  By 
this  falutary  law,  the  failors  are  interefted  in  the  return  of 
the  fiiip ;  they  will,  on  that  account,  be  prevented  from 
deferting  it  when  abroad,  from  leaving  it  unmanned,  and  in 
times  of  danger,  arifing  either  from  perils  of  the  fea,  or  the 
attacks  of  an  enemy,  will  be  more  anxious  for  its  prefer- 
vation.     But  thcfe  good  effeds  would  be  entirely  defeated. 
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if  infurance  on  their  wages  were  to  be  permitted;  for  to 

whatever  caufe  the  lofs  might  be  attributed,  they  would  ftUl 

be  fecure.     However,  it  Ihould  feem,  that  this  regulation    j  Magens  19. 

does   not   mean  to  prevent  mariners  from  infuring  thofe 

wages,  which  they  are  intitled  to  receive  abroad,  or  goods 

which   they  have  purchafed  with  thofe  wages  in  order  to 

bring  them  home ;  but,  in  fuch  a  cafe,  they  are  to  be  con- 

fidered  in  the  fame  light  with  other  men. 

In  an  aftion  upon  a  policy  of  infurance  upon  Fort  MarU  Carterv.Boehm, 
borough^  othervvlfe  Betuoekn^  in  the  Eaji  Indies^  for  twelve  anaTmackft 
calendar  months,  from  the  firft  of  Odoler  1759,  to  the  593- 
firfl:  of  O£ioher  1760,  agalnft  any  European  enemy,  for  the  [  ^3  3 
benefit  of  the  governor,  it  was  doubted  by  the  learned  chief  Lord  Mansfield. 
juflice  who  tried  that  caufe,  whether  a  policy  againfl  the 
iofs  of  Fort  Marlborough  for  the  benefit  of  the  governor 
wps  good,  upon  the  principle  which  does  not  allow  a  fallor 
to  infure  his  wages.  But  afterwards,  when  he  came  to  de- 
liver the  opinion  of  the  court  upon  all  the  points  in  that  caufe, 
after  mentioning  this  doubt,  which  had  occurred  to  his  mind, 
he  went  on  thus  :  "  But  confidering  that  this  place,  though 
*♦  called  a  fort,  was  really  but  a  faftory  or  fcttlement  for  trade ; 
*•  and  that  lae,  though  called  a  governor, was  really  but  a  mer- 
♦'  chant  \  confidering  too,  that  the  law  allows  a  captain  of 
**  a  fhip  to  infure  goods  which  l>e  has  on  board,  or  his  fhare 
*'  in  the  fhip,  if  he  be  a  part  owner  ;  and  the  captain  of  a 
**  privateer,  if  he  be  a  part  owner,  to  infure  his  (hare  ;  con- 
♦*  fidering  too,  that  the  objeQion  could  not,  upon  any 
**  ground  of  juflice,  be  m^de  by  the  infurer,  who  knew  him 
"  to  be  the  governor  at  the  time  h?  took  the  premium  ;  and 
**  as  with  regard  to  principles  of  publick  convenience,  the 
"  cafe  fo  feldom  happens,  (I  never  knew  one  before),  any 
*'  danger  from  the  example  is  little  to  be  apprehended ;  I  did 
**  not  think  myfelf  warranted,  upon,  that  point,  to  nonfuit 
**  the  plaintiff;  efpecially  too,  as  the  objection  did  not  come 
^'  from  the  bar.  Though  this  point  was  mentioned,  it  was 
*'  not  infilled  upon  at  the  lafl  trial ;  nor  has  it  been  ferioufly 
*'  argued,  upon  this  motion,  as  iufficient  alone  to  vacate  the 
**  policy :  and  if  it  had,  we  are  all  of  opinion,  that  we  are 
*♦  not  warranted  to  fay,  that  it  is  void  upon  that  account." 
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It  lias  long  been   a   qiiellion,  bow  far  infiirances  upon 
tbe  fliips  or  goods  of  enemies  are  politick  or  legal.      Upon 
Ord.  of  the  continent  of  Europe  it  (hould  feem,  that  they  are   in 

Bynkerftiotk's  general  abfolutely  prohibited,  under  penalty  of  the  infur- 
Qiieil.  Juris  p'lb.      ^^^  being  void,  and  the  delinquent's   forfeiting  the   fum, 

lib.  I.  C.  21.   p.  .        ^  ° 

153.  to  wbich  he  had  fubfcribed.     Thefe  laws  have  been  paffed 

from  an  idea,  that  fuch  infurances  are  prejudicial  to  the 
interefls  of  the  country  tolerating  fuch  contrails,  by  ena- 
bling an  enemy  to  continue  his  trade,  on  account  of  the 
r  14.  1  degree  of  proteclion  thus  afforded  him  againft  the  mari^ 
time  ftrength  of  the  nation  making  the  infurance.  In 
England^   till  very  lately,  this  qucflion  has  been  undecided : 

Brandon  V.  >7(,c_   -^^^^  ^j^^  court  of  Kind's  Bench  have,  in  two  very  modern 

bifr,  and  Brif-        .  _  .'   .  ... 

low  V.  Towers,  inftanccs,  been  unanim-oufly  of  opinion  that  tuch  mfurances 
6  Term  Rep.  are  illegal  and  abfolutely  void.  I  fhall,  however,  when  I 
-i  ^n    35.  come  to  the  chapter  on  illegal  voyages,  flate  the  arguments 

on  both  fides  of  this   important  c^ueftion.     In  this  place  1 
fhall  only  obfcrve,  that  in  the  year  1748,  a  bill  was  intro- 
duced into  parliament,  "  to  prevent  affurances  on  fhips  be- 
"  longing  to  France^  and  on  nierchandizes  and  effefls  laden 
*'  thereon,    during  the  then   exifting  war  with  France^ 
D  b.  inHoufeof  That  bill  was  oppofed  on  principles  of  policy  and  expedi- 
bicH,  vol.ii!"       ency,  by  the  two  greateft  lawyers  and  moll  eminent  fpeak-; 
P- ^71-  ers  of  that  age,   the  Honourable  William  Mur raj  zxidi^xt 

Dudley  Rydetn;,  but  the   legiflature  thought   proper  to  paf^ 
21  Geo.  II.  c.  4-    the  bill  into  a  law,   inflifling  a  penalty  of  500/.  upon  thq 
perfons  making  fuch  infurances,  and  alfo  declaring  the  po- 
licy to  be  void. 

The  exiflence  of  that  a£l,  however,  wa,s  limited  by  thq 
duration  of  the  then  war.  But  in  the  prefent  war  a  Hmi- 
33  G  o^  III.  ]ar  legiflative  provifion  has  been  made,  declaring  that; 
infurances  in  the  aft  mendoned  fliall  not  only  be  void, 
but  the  oiTcnduig  perfon  ihall  be  imprifoned  three  months, 
This  flatute  is  alio  temporary  ;  but  the  decifions  above  al- 
luded to,  and  which  will  be  fully  quoted  hereafter,  havq 
detcrnnncd  that  all  infurances  upon  the  property  of  ^i\ 
open   enemy  are  void,  indepcndant  ot   the  a6is  of  parlia- 

racn!;^ 


c.  27.  f.  4. 


,0  F    T  H  E    P  O  L  I  C  Y.  14 

merit.     It  is  not  to  be  difTemblcd  that  thefe  declfions  are    C   HA    P, 

rather   in   oppofition    to  the  feiitiments  oi'  Lord  Mansfield    >_,r-  ^  -<i_' 

and  Lord  Hardivicke :   for  ahht)i.gh  the  cafe  does  not  feem 

ever  to  have  come  for  a  judicial  opinion  before  them,  yet 

it  is  evident,   from  what  they  ii'ive  declared  both  in  parha- 

nient  and  on  the  bench,  that   on  principles  of  expediency,  Gift"  Son. 

thofe  illuftrious  men  were  inclined   to   fupport  fuch  infur-  ^'"'"^''.^^^^if!''^* 

*  '  hall,  Mich,  Vac. 

ances,  although  it  fhould  feem,  with  all  deference  to  fuch   17*55. 
names,  that  even  the  expediency  of  the  nieafure  may  greatly 
)je  doubted. 

One  fpecies  of  infurancc  on  foreign  fliips  or  goods  was 
prohibited  by  ftatute,  with  a  view  to  fecure  to  the  Eajl 
India  company  the  fole  trade  to  and  from  the  EaJl  Indies, 
and  other  places,  beyond  the  Cape  of  Good  Hope.  The  fla-  sfGeo.lI.c.  j6, 
tute,  after  reciting,  that  to  admit  of  infurances  on  the 
fhips  or  vefFels  of  foreigners  trading  to  the  Eaji  Indies^ 
may  be  a  means  of  encouraging  his  majefty's  fubje61s  to 
fliare  with  foreigners,  in  eftablilhing  new  focieties  or  com- 
,  panics  for  carrying  on  the  faid  trade  in  the  dominions  of 
foreign  flates  or  princes,  enafts,  "  That  no  infurances  fliall 
"  be  made,  or  money  lent  on  bottomree,  on  foreign  (hips 
*'  or  goods,  bound  to  or  from  the  Eajl  Indies,  under  the 
'f  forfeiture  of  treble  the  fum  infured  or  lent."  It  con- 
tains an  exception,  however,  in  favour  of  i  Turances  made, 
or  to  be  made,  on  fhips  of  the  fubjefts  of  fuch  fovereigns,  f  ^5  1 
as  carried  on  a  trade  with  that  part  of  the  world,  previous 
to  the  month  of  OBcher  1748-  This  aft  was  to  be  in 
force  for  feven  years.  Whether  upon  a  trial  it  was  found 
to  be  a  politick  or  wife  regulation,  I  have  not  been  able  to 
(jifcover  :  but  the  prefuinption  is  to  the  contrary ;  as  it 
4oes  not  appear  from  the  flatutc  book,  that  this  aft  of  par- 
Ijgiment  was  continued,  or  that  it  was  revived  by  any  fub- 
fequent  ftatute, 

3dly.  Of  the  requifites  of  a  policy.  The  form  of  a  po- 
licy, now  ufed  in  London,  is  nearly  the  fame  which  was 
adopted  two  hundred  years  ago,  as  may  be  collefted  from 

e  4  Mal)ne\ 
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Tdalyne  \  but  its  antiquity  cannot  preferve  \t,  from  juft  ccr- 
fure,  it  being  very  irregular  and  confufed,  and  frequently 
Maiyne  io8.        ambiguous,  from  making  ufe  of  the  fame  words  in  different 

S  Burr.  Z555.        ^^^^^^^ 

Tlie  eflentials  in  the  contra6l  of  infurancp  are:  Firft, 
the  name  of  the  perfon  for  whom  the  infurance  is  made : 
Secondly,  the  names  of  the  fhip  and  mafter  :  Xhirdly,  whe- 
ther they  are  fliips,  goods,  or  merchandises,  upon  which  the 
infurance  is  made  :  Fourthly,  the  name  of  the  place  where 
the  goods  are  laden,  and  whither  they  are  bound  :  Fifthly, 
the  time  when  the  rifk  begins,  and  vyhen  it  ends  :  Sixthly, 
all  the  various  perils  and  rifks  which  the  infurer  takes  upon 
himfelf:  Seventhly,  the  confideration,  or  premium,  paid, 
for  the  lifk  or  hazard  run  :  Eighthly,  the  month,  day,  and 
year,  on  which  the  policy  is  executed:  Ninthly, the  (lamps 
required  by  aft  of  parliament.  Of  each  of  thefc  in  their 
order. 

Firft,  Of  the  name  of  the  perfon  infured.  It  was  for- 
merly very  much  the  pradice  to  effeft  policies  of  infurance, 
in  hlank  as  it  was  called,  that  is,  without  fpecifying  the 
names  of  the  perfons,  for  whofe  ufe  and  benefit,  or  on 
vvhofe  account  fuch  mfurances  were  made ;  a  praftice, 
which  had  been  found  in  many  refpefts  to  be  mifchievous, 
and  produdlive  of  great  inconveniencies.     Thefe  evils  were 

2  Magfiu  65.  remedied  at  a  very  early  period  in  Genoa  and  France  by  the 
marine  ordinances  of  thofe  countries,  which  required  the 
name  of  the  perfon  infured  to  be  inferted  in  the  policy,  and 
whether  he  was  to  be  confidered  in  the  capacity  of  princi- 

r4  Gee.  III.        pal  or  faftor.     In  £/7^/a«^  a  fimilar  regulation  took  place 

r  j5  -]       m  the  year  1774,  with  refped  to  infurances  upon  lires ; 

but  it  was  not  till  the  year  1785,  that  any  provifion  was 

made  for  this  evil  in  policies  upon  ihips  and  merchandizes. 

2^  G^o.  HI.  The  flatute  declares,  "  That  from  and  after  the  fifth  day 

c.  44. 

'*  oi  July  1785,  it  fhall  not  be  lawful  for  any  perfon  or 

"  perfons,  who  refrde  in  Great  Britain,  to  make,  or  caufc 

7  '  "to 
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f*  to  be  made,  any  policy  or  policies  of  infurance  upon  his, 

"  her,  or  their  intercft  in  any  fhip  or  (hips,  or  any  goods, 

*'  merchandizes,  effects,  or  other  property,  without  infert- 

**  ing   in   fuch  policy  or  policies,  his,  her,  or  their  own   Sec  Cox  and  an- 

.  „  .  other,  Exccutorij 

*'  name  or  names,  as  tlie  perion  interelted  therem,  or  the   v  Pany. 

*'  name  or  naines  of  the  perfon  or  per  Jons,  who   Ihall  efled   iV>v'i!ich  If'wa^ 

f  the  fame,  as  the  agent  or  agents  of  the  perfon  or  perfons   ^^'^  ^^^^  ^^^ 

■.  '  '  Executors  could 

"  fo  reall)'  ipterefted  t)ierein,  or  for  whofe  ufe  or  benefit,  noi  recover,  be- 
f  or  on  whofe  account,  fuch  policy  or  policies  is  or  are  oth -rgiw^ndf, 
"  underwrote  :   and  that  it  (hall  not  be  lawful  for  any  per-  ^'""^""'^  ofthtir 

'    »     •       leftator  was 

*'  fon   or  perfons,  who  fhall  not  live  or  refide  in  Great   not  infcited  in 

"  Britain,  to  make,  or  caufe  to  be  made,  any  policy  or   • 

*'  policies  of  alfurance  upon  his,  her,  or  their  intereft  iri 

"  any  (hip  or  ihips,  or  on  any  goods,  merchandizes,  ef- 

"  fefts,  or  other  property,  without  inferring  in  fuch  po- 

f  licy  or  policies  the  name  or   names  of  the  agent  o\ 

"  agents  of  the  perfon  or  perfons  fo  really  interefled  there- 

"  in,  and  for  whofe  ufe  or  benefit,  or  on  whofe  account, 

f '  the  fame  is  or   arc  fo  made  and  underwrote :  and  that 

"  every  policy  or  policies  of  afTurance,  made  or  underwrote 

**  contrary  to  the  true  intent  and  meaning  hereof,  ihall  be 

♦*  null  and  void  to  all  intents  and  purpofes." 

Upon  the  flatute  juft  recited,  a  queftion  of  fome  con- 
fequence  very  foon  arofe,  namely,  Whether,  when  the 
agent  effects  a  policy  for  the  principal  refiding  abroad,  it  be 
jieceffary  to  infert  his  name  in  the  policy,  as  agent.  Upon 
a  debate,  it  was  held,  that  if  it  be  not  flated,  that  he  ef- 
fefted  the  policy,  as  the  agent  of  the  principal,  the  policy 
will  be  void  within  the  ftatute.  Another  queftion  alfo 
occurred  in  the  fame  caufe.  Whether  it  was  not  the  in- 
tention of  the  legiflature,  when  the  principal  refided  abroad, 
that  the  agent  (hould  live  in  England.  It  did  not  become 
neceflary  for  the  court  to  decide  the  latter  queftion  ;  but 
the  leaning  of  the  judges  clearly  was  in  the  affirmative. 
The  cafe  was  thus : 

An 
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An  aflion  was  brought  upon  a  policy  of  infurance  on  a 
(hip  and  its  cargo  from  Sunburyy  in  Georgia^  to  Amjlerdam  ; 
Pray  and  others  and  it  was  agreed,  that  a  verdift  (hould  be  taken  for  the 
I  Term  Rep.  plaintiffs,  and  that  the  defendant's  counfel  fliould  have  the 
p.  313.  for  libertv  of  moving  the  court  to   fet  it  afide,  and   enter  a 

Tnnity,  -•  =>  _  _' 

26  Geo.  III.  vcrdift  for  the  defendant,  (without  colls),  if,  upon  the  con- 
flru6lion  of  the  25th  of  George  the  1  liird,  chap.  44.  the 
court  fhould  be  of  opinion,  that  the  plaintiffs  were  not 
intitled  to  recover.  At  the  trial  before  Mr.  Juftiee  Buller 
it  appeared,  that  the  plaintiffs  lived  in  Georgia^  and  had 
formerly  been  owners  of  the  veffel,  but,  before  May  1785, 
had  transferred  their  property  in  her  to  one  Pierce,  who 
refided  in  the  fame  country.  The  names  of  the  plaintiffs 
were  at  the  head  of  the  policy,  which  was  underwritten  by 
the  defendant  in  September  1785;  and  the  declaration 
Hated,  that  they  made  it  for  the  benefit  o{  Pierce,  in  whom 
the  Interefl  was  averred  to  be.  Upon  thefe  facls  the  two 
queflions  arofe  :  Firft,  Whether  when  an  agent  effe6ls  a 
policy  for  his  principal  rcfidlng  abroad,  the  flatute  requires 
that  fuch  agent's  name  fhould  be  inferted,  eo  nomine,  as 
agent  ?  Secondly,  Whether,  under  the  fame  aft,  it  be 
neceffary  that  the  agent  fliould  live  in  England  when  the 
principal  was  abroad  ? 

Lord  Mansfeld. — ^*'  Whatever  doubts  I  may  have  in  my 
own  mind  with  refpeft  to  the  policy  and  expedience  of  this 
law,  yet  as  long  as  it  continues  in  force,  I  am  bound  to  fee  it 
executed  according  to  its  meaning;  and  however  I  may  think 
that  this  is  not  a  commendable  defence  in  the  underwriter, 
yet  that  is  a  matter  for  his  confideration,  and  not  for  mine. 
I  have  not  a  particle  of  doubt  as  to  the  true  conflru61ion 
of  this  aft.  Let  us  confider  what  are  the  mlfchiefs  in.- 
tended  to  be  remedied,  and  the  provifions  of  tlie  a£l  for 
remedying  them.  The  preamble  recites,  that  great  inconr 
veniencies  had  arifen  from  omitting  to  infejt  in  policies  of 
,  infurance,  the  names  of  the  perfons  for  whofe  benefit,  or 

.on  whofe  account,  fuch   policies  were  eflcfted.     That  is 
the  niifchicf :     and  it   is  remedied  bv  enaftinor,  that  if //;^ 

frincipal 
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ptincipal  rcfides  In  England^  his  oivn  name  Iliall  be  infertcd, 
or  what  amounts  to  the  fame  thing,  the  name  of  his  ogent^ 
£0  jwmiiie,  as  agent  for  him.  If  the  agent  were  not  to  be 
named  in  the  poHcy,  in  the  capacity  of  agent  for  the  injured^ 
the  pubhck  would  ftill  he  left  ignorant  who  the  infured  [  18  ] 
was ;  and  the  principal  intention  ot  the  aft  would  be  de- 
feated. Then  as  to  the  cafe  of  the  infured  living  abroad^ 
who  cannot  infurc  in  his  oivn  name-,  there  can  be  no  doubt  but 
that  the  name  of  his  agent  mufl  be  inferted,  eo  nomine^  as 
agent.  I  am  alfo  ftrongly  inclined  to  think,  that  the  other 
objedion,  with  regard  to  the  refidence  of  the  agent,  is 
good  ;  but  it  is  no^  necelTary  to  give  a  dirc£l  opinion  or) 
that  point,-' 

Mr.  Juftice  BuJkr. — "  It  feems  to  me  to  have  been  the 
intention  of  the  legiflature,  that  the  name  of  the  agent,  who 
effecls  the  policy  for  his  principal  refiding  abroad,  fhould 
be  inferted  in  the  policy,  qunfi  agent  for  fuch  perfon.  For 
the  word  "  agent,"  in  the  fecond  claufe,  is  to  be  under- 
flood  in  the  fame  fenfe  as  it  is  taken  in  the  firft ;  and  I 
have  as  little  doubt  that  the  meaning  of  the  aft  is,  that 
fuch  agent  fhould  refide  in  Great  Britain. 

Mr.  Juflice  Willes  and  Mr.  Juflice  Ajhhurjl  were  of  the 
fame  opinion  :  and  the  rule  was  made  abfolute. 

If  there  are  more  perfons  interefled  than  one,  it  is  ab- 
folutely  necefiary  that  the  names  of  all  fhould  be  inferted, 
ptherwife  the  policy  is  void  :    Nor  will  any  other  defcrip- 
tion   anfwer  the   defign  of  the  ftatute.     Thus  in   a  cafe,   wiiton  and 
where  there  were   feveral  plaintiffs,  the  policy  was  made   '^f'^*^''*  "'■  R'^^f- 

'^  '  I-         /  fori,  B.  R.  at 


In  the  name  of  Mr.  William  Wilton  and  the  rejl  of  the,   Guildhall  Sit- 
ozvners"   Mr. 
under  the  ftajute. 


*'  owners"   Mr.  Juftice  Buller  held  the  policy  was  void   chaclmas  1787. 


The  declfions  which  have  been  made  upon  this  ftatute 
have  now  become  very  immaterial ;  and  are  only  preferved 
^o  fhcw  the  complete  hiflory  of  that  branch  of  the  law, 

which 
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which  we  are  difcufCwg  :  for  fuch  mifchiefs  and  inconve- 
niencies  were  iound  to  arife  to  perfons  interelled  in  fhips 
28  Geo,  III.  ch.  or  veflels  from  that  aft  of  parliaraent ;  that  by  a  fubfequent 
^  '  ftatute,  it  was  wholly  repealed.     But  it  was  not  deemed 

expedient  again  to  allow  of  policies  in  blank ;  and  there- 
fore the  fame  ftatute  declared,  "  That  it  fhould  not  be 
"  lawful,  from  and  after  the  pafTing  of  that  aft,  for  any 
*'  perfon  or  perfons,  to  make  or  effeft,  or  caufe  to  be 
*'  made  or  effufted,  any  policy  of  affurance  on  any  fhip  or 
"  veffel,  or  upon  any  goods,  merchandizes,  effefls,  or 
*'  other  property  whatfoever,  without  firft  inferting,  or 
"  caufing  to  be  inferted  in  fuch  policy,  the  name  or  names, 
"  or  the  ufual  ftile  and  firm  of  dealing  of  one  or  more  of 
L  ^9  3  **  the  perfons  interefted  in  fuch  aflurance  ;  or  without,  in- 
**  ftead  thereof,  firft  inferting  the  name  or  names  of  the 
*'  ufual  llile  and  firm  of  dealing  of  the  confignor  or  con- 
"  fignors,  confignee  or  confignees,  of  the  goods  or  pro- 
*'  perty  fo  to  be  infured  ;  or  the  name  or  names,  or  the  ufual 
"  ftile  and  firm  of  dealing  of  the  perfon  or  perfons  refid- 
"  ing  in  Great  Britain^  who  fhall  receive  the  order  for  and 
•*  effeft  fuch  policy,  or  of  the  perfon  or  perfons  who  fhall 
**  give  the  order  or  direftions  to  the  agent  or  agents  imme- 
*'  diately  employed  to  negociate  or  effeft  fuch  policy.  The 
•'  ftatute  further  declares  that  every  policy  made  or  under- 
"  wrote  contrary  to  the  true  intent  and  meaning  of  this 
«*  aft,  ftiall  be  null  and  void  to  all  intents  and  purpofes.'* 

French  v,  Prevlous  to  the  pafting  of  either  of  thefe  afts  it  was 

5  Bar.  2727.  held,  that  the  hufband  of  a  fhip  had  no  right  to  infure 
for  any  part-owner,  without  his  particular  direftion  ;  nor 
for  all  the  owners  in  general,  without  their  general  direc- 
tion, or  fomething  equivalent  to  it. 

Secondly,  of  the  names  of  the  fliip  and  mafter.  I  do. 
not  find  any  exprefs  regulation  of  this  matter  in  England  \ 
but  it  feems  to  be  neceffary,  by  the  law  and  ufag?  of  mer- 
chants, to  infert  the  names  of  the  fhip  and  mafter,  in  or- 
der to  fix  w'th  prccifjon  the  bottojn  upon  which  the  adven- 
ture 
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ture  is  to  be  made,  and  the  captain,  by  whofe  direftion  the    C 
fhip  is  to  be  navigated,  becaufe,  according  to  the  degree 
of  llrength  and  fufficiency  of  the  one,  and  the  flcill,  abi- 
lity, and  knowledge  of  the  other,  the  rifle  is  encreafed  or 
diminifhed  ;   and  fo  alfo  probably  will  the  amount  of  the 
premium  be  regulated.     The  ufage  of  the  merchants  of  Ord.  ofLev- 
jEw^/aw^  in  this  refpeft  is  agreeable  to  the  exprefs  laws  and  ranee,  an.  3. 
regulations  of  other  maritime  ftates  upon  this  point.    Some-   fteidam,  f.  2. 
times,  however,  there  are  infurances  generally  "  upon  anyjhip 
§T  Jhips*'  expefted  from  a  particular  place  :    and  although 
it  is  more  accurate  to   infert  the  name  of  the  captain,  I 
would  not  be  underftood  to  affert,  as  no  decifion  has  been 
made,  that  if  a  dilferent  captain  came  in  the  fhip  from 
that  whofe  name  is  mentioned   in   the  policy,    it  would 
therefore  be  void  ;  efpecially  as  the  policy  always  contains 
the  words  "  or  whofoever  elfe  ihall  go  for  mailer  in  the 
«'  faid  fhip." 

Since  the  publication  of  the  two  former  editions  of  this      f  10  «  1 
work,  the  validity  of  thefe  infurances  upon  fhip  or  [hips  was   ^^^^'^^^y  ^"^ 

'  t^       ■>    I        J    t  another  V.  Ryan, 

very  elaborately  difculTed  in  the  court  of  Common  Pleas,  2  H.  Biackft. 
and  the  judgment  of  the  court,   confifting  of  Lord  Chief  seTtius  cJfc 
Tuftice  Eyrcy   Mr.  Juftice  Buller^  Mr.  Tuflice  Heath,  and   "sai"  quoted  for 

.  ,  anotlier  point, 

Mr.  Juftice  Rooke^  was  unanimous  in  their  favour  ;  and  that  P"'^-  c.  17. 
the  affured  had  a  right  to  cover  by  fuch  policy  whatever  fhip 
te  thought  proper,  that  fell  within  the  terms  of  it.  The 
fads  of  the  cafe  were  thefe — On  the  24th  May  1793,  Free- 
land  and  Rigby^  merchants  at  Saint  Vincents^  wrote  to  the 
plaintiffs,  merchants  at  Liverpool^  who  were  alfo  partners 
in  a  houfe  of  the  fame  name  at  Grenada^  requcfling  them 
to  get  1,260/.  infured  on  70  bales  of  cotton  fliipped  on 
board  the  Elizabeth,  from  Grenada  to  England,  and  alfo 
1,300/.  on  another  cargo  of  cotton  and  other  goods,  which 
they  intended  to  fhip  on  board  fo7ne  other  Jhip  that  fhould 
fail  with  the  firfl  convoy,  and  therefore  direded  the  latter 
infurancc  to  be  on  Jhip  or  jhips.  The  plaintiffs  accordingly, 
by  their  broker,  infured  1,260/.  on  board  the  ^//zfl^^/A 
"in  London,  and  1,300/.  on  hozxdi  pip  or  Jhips,  viz.  700/. 
at  Liverpool,  and  600/,  in  London,     The  policy  for  700/. 

of 


p.  316. 
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CHAP,    of  which  the   defendant  underwrote  <;o/.  and  on  wKIcii 

I. 
t   ,,—    -^^  I    the  aflion  was*brought,  v/as  at  and  from  Grenada  to  Liver- 

pooly  on  any  kind  of  goods  as  intereft  fh'ould  appear,  injhip 
orjijips  on  account  of  Fretland  and  Righy^  warranted  to  fail 
on  or  before  the  ift  of  y^z/^w/?  1793,  and  to  return  3  ^rr 
cent,  if  the  (hip  failed  with  convoy  bound  to  Great  Britain^ 
"and  arrived,  dffc.  without  any  exception  of  the  goods  on! 
board  the  Elizabeth.  The  policy  for  600  /.  effeded  in  Lon- 
don^ was  alfo  on  JJj'ip  crJJjipSy  at  arid  from  Grenada  to  Li- 
verpool^ but  with  an  exception  of  1,260 /.  "  on  70  bales 
"  of  cotton  per  EUzahcth,  Crettin^*  the  fame  underwriters 
in  Landon  having  before  fubfcrlbed  the  policy  on  the  Eli- 
zabeth. But  the  plaintiffs  did  not  communicate  to  the  un- 
derwriters at  Liverpool,  the  Letter  of  Freeland  and  Rigby, 
direfling  an  inlurance  on  the  Elizabethy  nor  any  clrcum- 
ilance  refpefling  the  goods  fliipped  on  board  the  Elizabeth^ 
and  the  infurance  made  on  that  fhip.  The  Elizabeth  failed 
early  In  fane,  and  arrived  fafe  at  Liverpool  in  Anguft  1793. 
The  Heart  of  Oak,  on  board  of  wh'xch  Freeland  ^m\  Rigliy  liad 
{hipped  their  fecond  cargo  of  cotton,  i^c.  failed  the  latter 
end  of  July,  bound  for  Liverpool^  but  with  a  deCign  formed 
before  the  commencement  of  the  voyagey  (as  appeared  by  clear- 
ances, and  was  admitted  on  all  fides),  to  touch  at  Cork  in 
her  way  to  Liverpool,  but  was  totally  loft  before  (he  arrived 
at  the  dividing  point.  The  defendant  pleaded  the  general 
iiTne,  and  a  tender  of  i  /.  10  s.  on  account  of  the  fafe  ar- 
rival of  the  Elizabeth,  which  plaintiff  took  out  of  court, 
and  obtained  a  vcrdidl  for  48  /.   10  s. 

A  rule  having  been  obtained  to  fhew  csufe,  why  there 
fliould  not  be  a  new  trial  on  fcvcral  grounds,  the  court 
dlfchargcd  the  rule,  declaring  as  to  this  point,  that  the  le- 
gality of  the  policy  on72'/>  orfjips  was  too  well  eftablifhed, 
both  by  ufage  and  authority,  to  be  dlfputed  :  As  to  the  fe- 
cond, that  the  affured  had  clearly  a  right  to  apply  fuch  an 
^.  R.  Michael.  Infurance  to  whatever  fiiip  he  thought  proper,  within  the 
sle^hatclfe         ^^'^^^^  "^  '^  '  ^^^  whlch  tlic  cafe  of  Henchman  v.  Offley,  was 

fully  rcparved.         ^^  authority. 

2  H.  Black.  ^  '' 

Rq..  345.  It 

Note  (a). 
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It  has  alfo  been  held,   that  the  owners  of  goods  InFured    C 
by  the  aft  of  fhifting  the  goods  from  one  fliip  to  another, 
do  not  preclude  therafclves  from  recovering  an  average  lofs   pianfa, 
arifing  from  the  capture  of  the  fecond  (hip,   if  they  afted  Staples, 

rr  fruir-r  i  iTeimR.  6ir. 

from  neceuity,  and  for  the  benefit  of  all  concerned,  note  {a)  upon  a 

cafe  rclcived. 

Thirdly,  whether  they  are  fliips,  goods,  or  merchandizes, 
upon  which  the  infurance  is  made,  is  a  fa6l  which  muft 
be  ftated.  It  is  abfolutely  neceffary  that  there  fhould  be  a 
fpecification  upon  which  of  thefe  the  underwriter  infures  ; 
bccaufe  otherwife  it  would  be  impoffible  to  know,  whether, 
in  any  inftance,  he  is  liable  or  not  to  the  lofs  fuftained. 
But  it  is  another  queftion,  whether,  in  policies  upon  goods, 
it  be  necelTary  to  declare  the  particulars.  The  practice,  I 
believe,  is  very  unfettled.  It  is  the  opinion,  however,  of 
a  very  refpeftable  merchant,  that  the  particulars  of  goods  r  Ungim  %. 
fhould  be  fpecified,  if  podible,  by  their  marks,  numbers, 
and  packages,  rather  than  that  they  (hould  be  included  un- 
der the  general  denomination  of  merchandize  ;  or  that  if 
it  be  agreed  to  infert  them,  when  known  to  the  infured, 
care  fliould  be  taken  not  to  omit  it,  as  fuch  fpecification 
prevents  much  trouble  in  proving  to  the  infurer  the  parti- 
cular goods  infured,  which  are,  more  or  iefs,  fubjecl  to 
<lamage.  But  this  mode  of  particularizing  property  is  only 
advifeable  to  be  done,  or,  indeed,  can  only  be  done,  when 
the  rifle  commences  at  home ;  becaufe,  when  goods  are 
coming  from  abroad,  it  is  better  to  infure  under  general 
exprelTions,  on  account  of  the  various  cafuakies,  which 
may  happen  to  obftruft  the  purchafe  of  the  commodities 
intended  to  be  fent.  It  may  be  proper  here  to  mention, 
that  there  are  certain  kinds  of  merchandize,  which  are  of 
a  perifliable  nature,  and  liable  to  early  corruption  ;  on  ac- 
count of  which,  the  underwriters  of  London  have  inferted  viJe  the  An- 
a  memorandum  at  the  foot  of  their  policy,  by  which  they  P^"^'  ^^'  ^ 
declare,  that  in  infurances  upon  corn,  fifh,  fait,  fruit, 
flour,  and  feed,  they  will  not  be  anfvverable  for  any  partial 
iofs,  but  only  for  general  averages,  except  the  fhip  be 
itrgnded.  That  in  infurances  on  fugar,  to"bacco,  hemp,  flax, 

hides. 


Caiittlion  V, 
Lond.  Affur. 
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CHAP,    hides,  and  fkins,  they  confider  therrifelves  free  from  partial 

K.^r-.y.-'^^    lofles,  not  amounting  to  Jive  per  cent .  and  that  on  all  othef 

goods,  as  well  as  on  the  fhip  and  freightj  if  the  partial  lofs 

be  under  three  pounds  per  cent,  unlefs  it  arife  from  a  genera! 

[  21  J        average,  or  the  ftranding  of  the  Ihip,  they  Alfo  confided 

themfelves  difcharged. 

ti«  in' Cocking,       '^^'^  claufe  was  introduced  in  the  year  1749,  in  orde^ 
ft  R^ f\  *^  prevent  the  underwriters  frorri  being  harralTcd  by  trifling 

25  Geo.  ili.  demands,  which  mud  rieceffariiy  have  arifen  upon  every 
°  T'  infurance  of  this  kind,  on  account  of  the  perlfhable  nature 
of  the  cargo.  The  form  of  this  memorandum  waiS  liniver- 
fally  ufed,  as  Well  by  the  two  infurance  companies,  as  by 
private  underwriters,  till  the  year  1754,  when  Lord  Chief 
Comp.  men-  Jufticc  Ryder  ruled,  and  a  fpecial  jur5',  agreeably  to  hi^ 
3  Buir.  1553.  direction,  decided,  that  a  Ihip,  having  run  a- ground,  was 
a  ftranded  {hip  vi^ithin  the  meaning  of  the  memoraindum  ; 
and  that  although  fhe  got  off  agdin,  the  underwlter  was 
liable  to  an  average  or  partial  lofs  upon  damaged  corn. 
This  decifion  induced  the  two  companies  to  alter  the  mc^ 
niorahdum,  by  ftriking  out  the  words,  "  or  the  finp  he 
*'^  jlranded-^^  fo  thzit  now  they  confidei  themfelves  liable 
to  no  loffes,  which  can  happen  to  fuch  commodities^  ex- 
cept general  averages  and  total  lofles :  But  the  old  form  \i 
ilill  retained  by  the  private  infurers. 

What  fiiall  be  confidcred  as  loCes  within  the  meaning 
of  this  memorandum,  will  be  the  fubje£l  of  future  invefli- 
gation  ;  my  defign  at  prefent  being  only  to  enumerate 
the  eflcntials  of  a  policy,  and  the  reafon  and  origin  of 
them,  as  far  as  1  have  been  able  to  trace  them. 

There  are,  however,  fome  kinds  of  property,  which  do 
not  fall  under  the  general  denomination  of  goods  in  a  policy ; 
and  for  the  lofs  of  which  the  underwriters  are  not  an- 
fwerable,  unlefs  they  are  fpeclfically  named. 

Rofs  v.Thwn'ite,       ^j^  aftion  was  brought  upon  a  policy  of  infurance  of 

Sir.  after  Hil.  ,  .    ,  ,      ^^       _  ^  \         '        .  r^.        i   r^ 

i6Geo.  III.  at    the  captam  s  goods   for   fix  months  certam.     Ine   lots 
cjuiiciii.  proved 
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proved   was   chiefly   for  goods    laflicd    on  deck,    and  tlie    C   11    A   P. 
captain's  cloaths,  and  tlie  (liip's  pfovlfions.     It  was  proved    v^^-^*-^^j 
by  an  underwriter  and  a  broker,  that  none  of  thofe  things 
are  within  a   general   pohcy   on   goods ;    for  thfe  rifk  was 
gicater    as   to   goods  lafhed  on   deck    than   other  goods ; 
and  a  policy  on  goods   means  only  fuch  goods  as  are  mer- 
chantable, and  a  part  of  the  cargo.     They  alfo  fwore,  that 
when  goods  like  the  prefent  are  meant  to  be  infured,  they        [  22  3 
are  always  infiired  by  name;  and  the  premium  is  greater. 

Lord  Mansfield  faid,  he  thought  it  confiftent  with  rea- 
fon,  and  underftood  the  ufage  to  be  fo  :  therefore  he  ad- 
vifed  the  plaintiff  to  withdraw  a  juror,  the  premium  having 
been  paid  into  court,  to  whicli  he  confented. 

It  is  a  queftion  whether  a  cargo  of  dollars,  or  other 
coin,  jewels,  ^c.  if  loft,  be  recoverable  under  a  policy 
Upon  goods  and  merchandizes  generally  :  and  I  can  find 
no  pritited  cafe,  where  the  queliion  has  been  at  alidifcufled 
in  England.  In  one  cafe.  Da  Cojia  v.  Firth,  the  fubje£l  4  Burr.  igCC, 
matter  of  the  infurance  was  bulHon,  and  the  policy  was 
general  on  goods  and  merchandizes  :  but  no  objedion  was 
taken  on  that  ground,  nor  was  the  point  ever  argued. 
By  the  ordinances  of  feveral  foreign  ftates,  Middleburg^  ^  Magens  jx, 
Ajnjierdam^  Konigfiferg,  and  others,  it  is  fpecially  declared, 
that  money  fliall  not  be  recovered  under  the  denomination 
of  goods  or  merchandize  \  but  the  infurance  muft,  in  the 
policy,  be  exprelfed  to  be  upon  money  to  render  it  valid.' 
The  book,  in  which  the  ordinances  above  referred  to  are  j  Ma^ens  xq. 
colle6ted,  ftates  explicitly  that  gold  and  filver,  coined  and 
uncoined,  pearls  and  other  jewels,  may  be  infured  at  Lon- 
don and  Hamburgh^  and  feveral  other  places,  under  the 
general  exprelTipn  of  merchandize. 

Roccusy  in  his  treatifc  upon  infurances,  concurs  in  the 
latter  opinion,  and  quotes  Santerna  upon  the  fubje£l ;  he 
draws  a  diftin6lion,  upon  the  merits  of  which  I  do  not 
prefume  to  decide,  between  money  or  jewels,  for  the  pur- 

f  pof^s 
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CHAP,    pofes  of  commerce,  which  conftitute  part  of  the  cargo, 

,^^^.\^^    and  fuch  as  are  merely  perfonal,  and  for  private  purpofes ; 

SeePoft.  p.  127,   the  former  being  clearly  Hable  to  contribute  to  a  general 

^*9-  average,  but  not  the  latter.     His  words  are  thefe  :  "  Affe- 

RoccusNot.  17.  ^  .  ......  . 

"  curans  nterces  in  talem  navem  tmmijfas^  intelhgitur  ajjccu- 

"  rare  pecuniajn^  auruniy  argentum,  gernmas^  margaritas.,  et 

"  annulos  in  d'tSia  navi  exijientes^   qua:  omniuy  appellatione 

*'  mercium^    in    navem   immijfarum^    comprehenduntur^    licet 

"  exprejja  non  fuijpnt.     Santerna  dcclaraty  quod  Ji  pecuniay 

*'  margarita  et  annuli  erant  dejiinati  ad  vendendutn  vel  mer- 

*'  candum  alias  merces^  tunc  appellatione  mercium  veniunty  et 

*'  in  ajfecuratione  comprehenduntur^  et  loco  mercium  habentur : 

*'  vocat  di^as  res  merces^  cum  occajione  earuniy  habeat  locum 

*'  contribution  Jicut  aliarum  terum^  ne  in  ijlis  ajfecurationibus 

**  mercatorum  potius  apices  jurisy  quam  Veritas  obfervari  vi- 

*'  deantur :   et  tandem^  quia  large  comprehenduntur  omnes  res^ 

*'  qucs  funt  dejlinatcc   ad  negotiandum^  et  facit  etiatn,  quod 

*'  confj'catio    tnercium    navis   extenditur    etiam    ad  pccuniam 

*'  numeratain."     I  forbear  to  draw   any  conclufion  from 

thefe  premifes,  which  is  the  plan  I  have  uniformly  adopted, 

where  there  is  no  adjudged  cafe  upon  the  queftion. 

Fourthly,  The  name  of  the  place  at  which  the  goods  are 
laden,  and  to  which  they  are  bound. 

This  has  been  always  held  to  be  necellary  in  policies,  at 
leaft  for  upwards  of  two  hundred  years ;  and  muft  be  fo, 
on  account  of  the  evident  uncertainty  which  would  follow 
from  a  contrary  praftice,  as  the  infurer  would  never  know 
what  the  rifk  was,  which  he  had  undertaken  to  infure. 

UoWoj,  h.  2.  MoJloy  has  laid  down  this  dodrine,  that  if  a  {hip  be  in- 

c.  7.  r.  14.  ^  '  ^ 

fured  from  London  to  ,  a  blank  being 

left  by  the  lader  of  the  goods  to  prevent  a  furprize  by  an 
enemy,  and  if  in  her  voyage  (he  happen  to  be  caft  away, 
though  there  be  private  inftru6lions  for  her  port,  yet  the 
infurcd  muft  fit  down  with  his  lofs,  by  reafon  ol  the  un- 
certainty.    In  fupport  of  his  opinion,  he  cites  the  cafe  of 

Monfieur 
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Monfieur  Gourdan^  governor  of  Cda'ts^  which  was  decided    CHAP. 

by  commiflioncrs  ol  aiiurance  at  Rouen  again  ft  the  alTured, 

becaufe,  although  the   bills  of  lading   truly   declared   the 

quantity  and  quality  of  the  goods,  ilie  port  of  the  Ihip's 

difcharge  was  left  a  blank,  on  account  of  the  war,   which 

was  then  exifting.     Such  alfo  is  now  the  law  and  ufage  of 

merchants. 

It  is  alfo  cuftomary  to  ftate  in  the  policy  at  what  port 
or  places  the  fhip  may  touch  and  Hay  during  the  voyage, 
fo  that  it  {hall  not  be  confidered  as  a  deviation  to  go  to  any 
of  thofe  places. 

Fifthly,  The  time  when  the  rifle  commences,  and  when  Ord.  of  Ant- 
ic ends.  In  nioft  of  the  commercial  countries  abroad,  it  daixf '  Friiiuc, 
is  particularly  exprcffed,  either  in  their  ordinances  or  poll-   ^F'"'  ^^^^  ^'^■ 

*  '  •  '  pfc.ihagcn. 

cies,  and  fometimcs  in  both,  that   the  rifk  of  the  infurers 
(hall  commence,  the  moment  the  goods  quit  the  ihorc,  and 
fhall  continue  till  they  are  landed  dt  the  place  of  tiieir  de- 
flination  :    and  that  the  infurer  not  only  runs  the  ri(k  in        [  23  1 
the  fhip  named  in  the  policv,  bur  alfo  in  all  the  boats  or 
lighters,    that  Ihall  be  employed   in    carrying   the   goods 
aboard,  and  alfo  in  fetching  them  afliore.     But  the  cuftom  Vide  Appendix, 
of  this  country  is   very  different,  for   the  EngliJJj  policies  ""  '''  ^' 
exprefsly  declare,  that  "  the  adventure   (liall   begin   upon 
*'  the  faid  goods  and  merchandizes  from  the  loading  thereof 
"  on  board  the  faid  Jhipy  and  fo  (hall  continue  until  the  faid  Astocontinu- 
"  fhip,  goods,   and  merchandizes   Ihall    be   arrived  at   L.   upon  thejhip,  fee 
*'  and  upon  the  faid  fhip  until   flic  hath  moored  at  anchor  ^'  ^'  ^^^'^  ^^' 
**  24  hours  in  good  fafety  ;    and  upon  the  goods  till  thefaftie 
"  be    there  fafely   dijcharged  and    landed."       From    tliefe 
words,  it  is  obvious,  that  infurers  are  not  anfwerable  for 
any  accidents,  which  may  happen  to  the  goods  in  lighters 
or  boats  going  aboard,  previous  to  the  voyage  ;    )'et  as  the 
policy  fays,  the  rifk  fhall  continue  ////  the  goods  are  Jafely 
landed^  it   feems  no  lefs  obvious,  that  where  (hips  cannot 
come  clofe   to  the  quay  in  order  to   unload,    the  infurer 
continues  refponfible  for  the  rifk  to  be  run  in  carrying  the 
i  2  goods 
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CHAP,    goods  in  boats  to  the  fhore.     If  there  be  a  lofs,  however, 

^^^^"^    in   thefe   cafes,    the  accident   muft   have  happened  while 

the  goods  were  in  the  boats  or  lighters  belonging  to  the 

Hiip  ;    for  then  it  is  confidered  as  a  continuance  of  the 

Sparrow  V.  Car-   fame  fliip  and  voyage.     But  in  a  cafe  where  the  owner  of 

i"4.' '  '  *'^^  goods  brought  down  his  own  lighter,    received  the 

goods  out  of  the  fliip,  and  before  they  reached  land,  an 

accident  happened,  whereby  the  goods  were  damaged,  a 

fpecial  jury  of  merchants,  under  the  exprefs  direftion  of 

Lord  Chief  Juftice  Z^^,    found   that  the  infurer  was  dif- 

charged,  although  the  infurance  was  upon  goods  to  London^ 

and  ////  the  fame  jhould  be  fafely  landed  there. 

By  the  ordinances  laft  referred  to,  the  number  of  days, 
in  which  people  are  obliged  to  unload  their  goods,  is  fti- 
pulated  ;  but  in  England  no  exprefs  time  is  fixed,  the  own- 
ers being  left  to  their  own  difcretion,  provided  there  is  no 
unreafonable  delay,  which  muft  always  depend  upon  cir- 
cumftanccs. 

I  Magcns  47.  '^^^^  ^'"^  °"  ^^^^  ^'^^7  °f  ^  ^^^P>  according  to  the  forna 

of  the  policy  received  in  pra6lice,  is  to  commence  in  ge- 
neral, "  from  her  beginning  to  load  at  and  fo 
"  fhall  continue  and  endure  until  the  Jaid  Jhip  Jhall  arrive 
"  at  and  hath  there  been  moored  at  anchor 
r  24.  "I  *'  tv.'^enty-four  hours  in  good  faiety."  But  this  mode  cvf 
flating  the  commencement  of  the  rifk  muft  commonly  be 
applied  only  to  infurances  on  fhips  outward  bound  ;  for 
w'hen  infurance  is  made  on  the  homeward  lifk,  the  begin- 
ning of  the  adventure  is  fometimcs  flated  to  be  "  imme- 
*'  diately  from  and  after  her  arrival  at  the  port  abroad  i'* 
at  other  times,  "  from  the  departure  ■"  and  in  fliort,  it  is 
fo  variable,  that  nothiqg  certain  can  be  faid  upon  the  point, 
depending,  as  it  alwajs  has,  and  always  muft,  upon  the 
inclinations  of  the  infured,  as  expreffed  in  the  contraft. 

Sixthly,    Of  the  various  perils  and  rifks,  againft  which 
she  underwriter  infures.     Tiiefe  muft  always  be  inferted 

in 
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in  all  policies,  and  indeed  the  words  now  ufed  are  fo  com- 
prelicnfive,  that  in  the  opinion  of  Mdloy^  all  thofe  curious 
queftions,  which  occafioned  much  debate  and  controverfy 
among  the  lawyers  of  former  days,  are  now  finally  fettled. 
Be  this  as  it  may,  it  is  certain,  that  there  is  hardly  any   Boole  2.  c.  7. 
event  which  the  imagination   can   form,  as  likely,  in  the 
common  courfe  of  things,  to  happen  to   any  fliip,  that  is 
not  amply  provided  for  by  the  policies  now  ufed  by  under- 
writers.    They  undertake  to   bear  "  all  perils  of  the  feas,   Sce  the  Appen- 
*'  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jet-     '''■ 
"  tifons,  letters    of   mart,    and    counter    mart,    furprifals, 
"  takings  at  fea,  arrefts,  reflraints  and  detainments  of  all 
*'  kings,  princes,  and  people,  of  what   nation,  condition, 
"  or  quality  foever ;    barratry  of  the  mailer  and  mariners, 
*'  and  all  other  perils,  lolTes,  and  misfortunes,  that  have 
*'  or  fliall  come  to  the  hurt,  detriment,  or  damage  of  the 
**  faid  goods   and   merchandizes,    and    fliip,    or  any    part 
*'  thereof."     But   although  the  words,  defcriptlve  of  the   1  Magcns  50, 
hazards  run  by  the  infurers,  be  fo  very  large  and  compre- 
henfive,    it   (hould   fcem  that  a  great   difTerence   is   to  be 
made  between  the  damage  fuflained  by  goods  from  injuries 
en  hoard  a  fliip,  and  that  which  occurs  by  external   acci- 
dents;    that  the   infurer  is  liable  in  the   latter  cafe  cannot 
admit  of  a  doubt,  but  as  the  ioi'mer  may  proceed  from  the 
bad  flowage  of  the  goods,  or  from  their  being  expofed  to 
wet  \    and  as  they  are  negle61s  attributable  to  the  mafler  ; 
the   fhip   and    not    the    infurer    ought    to    be    anfwcrable. 
Upon  this  point,  however,  1  find  no  cafe  in  the  reports, 
and  therefore  I  ftart  it  rather  as  a  doubt  in   my  own  mind, 
than  as  prefuming  to  hint  at  an  opinion.      In  Malyne  it  is   Malyne,  c.  25. 
faid,  that  if  there  be  thieves  on  fhip-board  among  them-   j^^^  ^^^^' 
fclves,  the  mafler  of  the  fliip  is  to  anfvver  for  that,  and  to   ^^^'^-  P-  -95- 
make  it  good,  fo  that   the  infurers   are  not   to  be  chSrged        [  ^5  ] 
with  any  fuch  lofs,  for  he  fuppofes  the  word  "  thieves" 
to  ratzn  ajjailing  thieves  only,  for  fo  he  terms  them.      It    7000.11,0.15. 
is  certain,  that  a  modern  flatute  gives  fome  countenance 
to  this  idea,  by  the   preamble   to  which  it  appears,  that 
]^revious  to  the  period  of  paffmg  that  aft,  the  owners  of 

f  3  the 
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Rocciis  (ie  affe- 
ciirationibus, 
Not.  42. 


the  fhip  were  liable  to  the  proprietors  of  the  goods  for  any 
embezzlement,  fecreting,  or  making  away  with,  of  the 
goods,  by  the  mafter  or  the  mariners,  or  with  their  pri- 
vity, to  whatever  amount  the  value  might  be:  by  that 
flatute  however,  the  meafure  of  the  refponfibility  is  to  be 
the  value  of  the  fhip  and  freight  («).  To  be  fure,  it  is  not  a 
neceflary  confequence,  that  becaufe  the  owner  is  liable  in 
fuch  a  cafe,  therefore  the  infurer,  if  an  infurance  has  been 
made,  muft  be  difcharged,  efpecially  as  the  underwriter  ex- 
prefsly  undertakes,  by  the  terms  of  the  policy,  to  anfwer  for 
the  barratry  of  the  mafter  and  mariners.  Roccus,  however, 
is  of  opinion,  that  when  a  theft  is  committed  ofi  board  the  fhip, 
and  fome  goods  have  been  llolen,  then  the  infurers  are  not 
bound,  becaufe  the  owner  pt  the  goods,  as  much  as  in  him 
lies,  is  obliged  to  fake  care  of  them  ;  and  if  they  are 
ftolen,  while  in  the  vefTel,  this  cannot  be  called  an  acci- 
dent., but  has  happened  through  the  negligence  of  thofe, 
who  did  not  take  proper  care  of  them.  He  adds,  that  the 
mafter  or  owners  being  hable  is  an  additional  reafon  for 
this  regulation,  becaufe  the  mafter  of  the  fhip  is  held  an- 
fwerable  for  thefts  committed  therein,  as  by  receiving  the 
goods  on  board,  he  enters  into  a  tacit  agreement  to  deliver 
them  fafe  and  whole.  It  was  thought  proper  thus  to  ftate 
the  opinion  of  this  learned  writer  upon  the  fubjedl:,  on  ac- 
count of  the  total  filence  of  the  law  of  England  in  this 
relpeft ;  though  his  reafoning  upon  this  fubjeft  is  by  no 
means  conclufive  as  to  Englijh  infurances,  on  account  of 
the  terms  of  the  contraft. 


Harford  v.  May- 
nard,  bef.  Lord 
Mansfield  at 
Guildhall,  Hil. 
Vac.  1785. 
Molloy,  b.  2. 
c.  7-  f-  5- 


But  that  the  underwriter  is  liable  for  a  robbery  of  the 
goods  infured,  when  committed  by  thieves  from  without, 
cannot  be  doubted  ;  as  thieves  are  a  peril  exprefsly  infured 
by  the  policy. 


(a)  By  a  fubfequent  ftatute,  26  Geo.  III.  ch.  86.  the  owner's  refponfibi- 
lity is  limited  to  the  value  of  the  fhip  and  freight,  even  in  cafes  of  external 
robbery,  without  the  privity  of  the  matter  or  mariners  :  and  by  the  2d 
fedlion,  owners  are  wholly  exempted  from  any  lofs  occafioncd  by  fipe. 

In 
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In  addition  to  the  various  rlfks  above  enumerated,  which 
the  underwriters  take  upon  themfelves,  it  is  frequently  the 
practice,  to  infure  her  hjl  or  not  lojfy  which  is  certainly 
very  hazardous  ;  becaufe  if  the  flalp  (hould  be  loft  at  the 
time  of  the  Infurance,  ftill  the  underwriter,  provided  there 
be  no  fraud,  is  liable.  The  premium  is,  however,  gre;at 
in  proportion,  depending  upon  the  circumftances  ftated  to 
fliew  the  probability  or  improbability  of  the  fhip's  fafety. 
Thefe  words  *'  lo/l  or  not  loji"  are  peculiar  to  Englijh  po-  Roccus  Not.  51. 
licies,   not  being  inferted  in  the  policies  of  foreign  nations. 


5  Burr.  2S03. 


There  is  one  cafe,  in  which,  by  aft  of  parliament,  the  f  25  ^  1 
underwriters  are  prevented  from  undertaking  certain  of  tlw 
rifles  mentioned  in  the  printed  policies,  and  that  is,  upon 
cargoes  of  flaves.  The  afts  of  parliament  upon  this  fubje£l 
are  annual  afts,  for  regulating  the  flapping,  and  carrying 
flaves  in  Britijh  veflels  from  the  coaft  of  Africa :  but  they 
have  now  been  continued  for  feveral  years,  and,  on  ac- 
count of  the  benefits  derived  to  the  flaves  from  the  huma- 
nity of  thofe  provifions,  are  likely  to  be  continued.  With 
a  view,  therefore,  to  procure  better  treatment,  whe«  in 
health,  and  a  greater  degree  of  care  and  attention  when 
in  ficknefs,  for  the  objects  of  this  traffic,  the  legiflature 
has  provided,  that  though  the  ufual  printed  words  may  re-  34  Geo.  Ill, 
main    on   the  face  of  the  policy,  that  no  lols  or  damage  ^'    °'  ^' '°' 

tr         J  ^  o       continued  by 

fhall  thereafter  be  recoverable  on  account  of  the  mor/alify  35  Geo.  Ill, 
of  flaves,  iy  natural  death  or  ill  treatment^  or  lofs  by  throW' 
ing  overboard  of  flaves  on  any  account  whatever,  or  lofs  or 
damage  by  reftraints  and  detainments,  by  kings,  princes, 
people,  or  inhabitants  of  Africa^  where  it  fhall  be  made 
appear  that  fuch  lofs  or  damage  has  been  occafioned  through 
any  aggreflion  for  the  purpofe  of  procuring  flaves,  and 
committed  by  the  mafter  of  any  fuch  (hip,  or  by  any  per- 
fon  or  perfons  commanding  any  boat  or  boats,  or  party  or 
parties  of  men  belonging  to  any  fuch  fliip,  or  by  any  per- 
fon  or  perfons  afting  by  the  direfiion  of  any  fuch  mafter 
or  commander  refpettively. 

f  4  Seventhly, 
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Seventhly,  The  confuleration  or  premium  for  the  rifle 
or  hazard  run  :  this  is  the  moft  material  part  of  the  po- 
licy, becaufe  it  is  the  confideration  of  the  premium  re- 
ceived, that  makes  the  underwriter  liable  to  the  loffes  that 
may  happen.  In  Englijh  policies  it  is  always  exprefled  to 
have  been  received  at  the  time  of  underwriting  ;  "  we  the 
"  aflurers  confefTing  ourfelves  paid  the  confideration  due 
♦'  unto  us  for  this  affurance  by  the  allured."  This  being 
fubfcribed  by  the  underwriter,  it  is  proper  to  enquire 
whether,  if  the  premium  were  not  aftually  paid  at  the 
time,  he  could  afterwards  maintain  an  adlion  for  it  againft 
the  ajjiired^  who  might  then  produce  his  fubfcription,  as 
Fowk  V.  evidence  againft  himfelf.     One  old  cafe  has  been  found 

j.^.  ' "  '  upon  the  fubje6},  but  that  is  by  no  means  fatisfa6lory. 
It  was  an  a6lion  of  afTumpfit,  and  the  plaintiff  declared  that 
the  defendant  was  indebted  to  him  in  twenty  pounds,  for  a 
premium  upon  a  policy  of  infurance  on  fuch  a  fhip.  The 
defendant  demurred  fpeciall)\  becaufe  tlie  pTaintiff  did  not 
Ihew  the  confideratioJi  certainly,  what  the"  "premium  was, 
or  how  it  became  due  :  but  the  obje6lion  was  not  allowed, 
for  this  is  as  good  as  an  indebitatus  pro  quodam  Jalario^  which 
has  been  adjudged  good.  Here,  however,  is  no  decifion 
upon  the  merits,  nor  does  it  appear,  whether  the  defendant 
was  the  broker  or  the  infured  himfelf.  It  is  true,  in  prac- 
tice, policies  in  general  are  effedled  by  the  intervention  of 
a  broker  ;  and  by  the  ufage  of  trade,  open  accounts  are 
kept  between  the  infurers  and  brokers,  in  which  cafe,  the 
underwriter  may  have  an  a6lion  againft  the  broker  for  pre- 
miums received  to  his  ufe.  In  one  cafe,  indeed,  the  quef- 
tion  did  arife,  though  nothing  was  done  upon  it. 

Gift  V.  Mafon,  It  was  an  aftion  by  the  infurer  againft  the  owners,   Avho 

^'A  ■l/u'^'^'^  ^'   in  this  cafe  a6led,  without  the   intervention  of  a   broker, 
at  Guildh.  '  » 

for  money  had  and  received  to  his  ufe.  The  cafe  was  de- 
cided upon  other  grounds,  for  which  it  will  be  mentioned 
more  at  length  hereafter  ;  but  juft  before  the  verdi6f  was 
given,  it  was  objc6led,  that  this  aftion  would  not  lie  for 
premiums  againft  the  injured  ihemjehes.     Lord  Mansfield^ 

however, 
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however,  thought  the  objeftion  came  too  late,   and  would    C    H  ^  A    P 
not,  at  that  ftage  of  the  caufe,  when  the  jury  were  ready 
to  give  their  verdift,  enter  into  it. 


I. 


In  an  aclion  brought  by  the  afhgnees  of  a  broker  againft 
the  alTured,  for  premiums  paid  by  the  bankrupt  to  the  un- 
derwriters, the  qucftion  came  collaterally  before  the  court :  [  27  J 
but  1  do  not  find  that  any  point  was  referved,  and  the  ver-* 
di6l  was  general.  However,  upon  all  the  cafes  it  feems 
that  the  broker  alone  is  the  debtor  to  the  underwriter. 

It  was  an  aftion  brought  by  the  plaintiffs,  as  affignees  of  Aiiy  and  others, 
Miltoriywho  was  a  broker  at  Newcajlle^  and  whohad  procured  an  Milton  v.  KUnd, 
infurance  to  be  effefied  by  different  perfons  for  the  defendant.  Q^^|"idi,„'i"'  ^, 
The  declaration  flated,  that  in  confideration  that  the  bank-  tieo.  ill. 
rupt  would  procure  an  infurance  to  be  made  on  the  fhip 
"Jajon^  and  would  procure  fix  hundred  pounds  to  be  in- 
fured  thereon  by  good  and  fufficient  perfons,  the  defendant 
promifed  that  he  w^ould  pay  the  bankrupt  the  premiums, 
and  a  reafonable  fum  for  his  trouble.  The  firft  queflioii 
was,  whether  credit  was  given  by  the  underwriters  to  the 
affured  or  to  the  broker,  where  the  premium  was  not  paid 
down  at  the  time  the  afTurance  was  made.  Milton^  the 
bankrupt,  fvvore,  that  in  May  1764,  he  was  told  by  the 
underwriters  that  they  lliould  look  upon  him  as  their  debtor, 
and  that  they  would  have  nothing  to  do  with  the  infured, 
which  was  confidered  at  Newcajlle,  as  the  London  pra6lice  : 
that  from  that  time  he  had  always  aded  on  this  plan,  and 
had  paid,  fince  that  time,  one  thoufand  pounds  to  under- 
writers, which  he  had  never  received.  His  commiffion 
was  five  per  cent.  London  infurance  brokers  were  then  called, 
who  faid,  they  underftood  the  underwriters  looked  to  them 
only  ;  and  that  the  underwriters  did  not  oiice  in  ten  times 
Jinow  who  the  infured  were  ;  and  that  in  cafe  of  failure, 
the  underwriter  came  upon  the  effects  of  the  broker ;  the 
][)}-oker  upon  thofe  of  the  infured. 

Lord 
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Lord  Mansfield  hiA^ — "  The  plaintiff's  cafe  is  ftronger  than 
referring  to  the  general  ufage  in  London  ;  for  they  aft  by  a 
fpecifick  rule,  which  they  fuppofe  to  be  the  rule  in  London : 
and  if  the  ufage  in  London  were  doubtful,  ftill  the  plaintiffs 
would  be  entitled  to  recover." 

There  was  a  verdi£l  for  the  plaintiffs. 

*  Mag.  84.  Eighthly,  The  day,  month,  and  year,  on  which  the  policy 

is  executed.  This  infertion  feeins  very  neceffary,  becaufe  by 
comparing  the  date  of  the  policy  with  the  date  of  fa£ls  which 
happen  afterwards,  or  are  material  to  be  proved,  it  will  fre- 
r  28  1  quently  appear,  whether  there  is  any  reafon  to  fufpeft  fraud 
or  improper  condu61  on  the  part  of  the  infurcd. 

The  ninth  and  lafl^  requifite  of  a  policy  of  infurance  is, 
that  it  be  d\ily  ftamped. 

By  feveral  a6ls  of  parliament  paffed  in  this  and  the  pre- 
ceding reigns,  various  duties  had  been  impofed  upon  policies 
55  Geo.  Ill,        of  infurance;  but  by  an  a6l  paffed  in  the  35th  year  of  Geo.  III. 

c.  6i. 

for  the  purpofe  of  impofmg  a  new  duty  on  marine  infur- 
ances,  it  was  by  the  24th  fe6lion  of  the  llatute  pofitively 
declared,  that  all  former  duties  on  that  fpecies  of  infurance 
ffiould,  trom  and  after  the  5th  day  of  July  1795,  ceafe  and 
determine,  and  be  no  longer  paid  or  payable.  By  the  2d 
feftion  of  the  acl  it  is  declared  that  the  duty  thereby  impofed 
fliall  not  extend,  or  be  conftrued  to  extend  to  infurances  on 
lives  or  infurances  from  loffes  by  fire. 

Srflbn  I.  *'  For  every  fkin,  or  piece  of  vellum  or  parchment  or 

"  (heet  of  paper,  on  which  any  infurance  upon  any  fhip 
*'  or  fliips,  goods  or  merchandize,  or  upon  any  other  pro- 
"  perty,  or  intereft  whereon  infurances  may  lawfully  be 
"  made,  fhall  be  engroffed,  written  or  printed,  the  ftamp 
"  duties  following  upon  the  fums  infurcd ;  that  is  to  fay, 
**  Where  the  fum  to  be  infured  ffiall  amount  to  one  hun- 
"  dred  pounds  a  ftamp  duty  of  two  fhillings  and  fixpence, 
*'  and  fo  progreffively  for  every  fum  of  one  hundred  pounds 

«  infurcd ; 
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«  infured ;  and  where  the  fum  to  be  infured  ftiall  not 
"  amount  to  one  hundred  pounds,  a  like  ftamp  duty  of  two 
**  ihillings  and  fixpence  ;  and  where  the  fum  to  be  infured 
*'  {hall  exceed  one  hundred  pounds,  or  any  progreffive 
"  fums  of  one  hundred  pounds  each,  by  any  fraftional  part 
**  of  one  hundred  pounds,  a  like  ftamp  duty  of  two  (hillings 
"  and  fixpence  for  each  fractional  part  of  one  hundred 
"  pounds :  And  that  upon  all  and  every  mfurances  or  in- 
*'  furance,  where  the  premium,  or  confideration  in  the  nature 
"  of  a  premium,  adually  and  bona  fide  paid,  given,  or 
"  contradled  for,  fhall  not  exceed  the  rate  of  ten  fhillings, 
"  there  (hall  be  paid  the  following  duties ;  (that  is  to  fay), 
**  where  the  fum  fo  to  be  infured  fhall  amount  to  one  hun- 
"  dred  pounds,  a  ftamp  duty  of  one  (hilling  and  three-pence, 
**  and  fo  progreflively  for  every  fum  of  one  hundred  pounds 
•*  fo  infured  ;  and  where  the  fum  fo  to  be  infured  ftiall  not 
♦'  amount  to  one  hundred  pounds,  a  like  ftamp  duty  of  one 
*'  (hilling  and  three-pence  ;  and  where  the  fum  fo  to  be 
"  infured  (hall  exceed  one  hundred  pounds,  or  any  pro- 
*'  greflive  fums  of  one  hundred  pounds  each,  by  any/rac- 
**  tional  part  of  one  hundred  pounds,  a  like  ftamp  duty  of  one 
"  (hilling  and  three-pence  for  fuch  frattional  part  of  one 
*'  hundred  pounds ;  which  feveral  duties  (hall  be  payable 
**  and  paid  by  the  affured  in  fuch  infurances  refpe6tively.** 

**  Provided  always,  and  be  it  further  enafted.  That  upon  SeAion  4. 
**  all  and  every  fuch  infurances  or  infurance,  where  thepre- 
^*  mium,  or  confideration  in  the  nature  of  a  premium, 
"  adlually  and  hona  fide  paid,  given,  or  contraSed  for,  (Kali 
*'  not  exceed  the  rate  of  ten  (hillings  per  centum  on  the  fum 
**  infured,  it  (hall  be  lawful,  in  all  cafes  vvhere  the  fum  in- 
**  fured  fhall  amount  to  two  hundred  pounds  or  upwards, 
"  to  ufe  ftamps  of  two  (hillings  and  fixpence  for  every  two 
*^  hundred  pounds  of  the  fum  infured,  inftead  of  ftamps  of 
*•  one  (hilling  and  three-pence  for  every  one  hundred 
>^  pounds  of  the  like  fwms  fo  infured,'* 

«  And 
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"  And  be  it  further  enadled  by  the  authority  aforefald, 
"  That  every  contraft  or  agreement  which  fhall  be  made 
Seftion  II.  *'  or  entered  into  for  any  infurance,    in  refpeft  whereof 

"  any  Duty  is  by  this  aft  made  payable,  (hall  be  engrofled, 
"  printed,  or  written,  and  fhall  be  deemed  and  called,  A 
"  Policy  of  Injurance  ;  and  that  the  premium,  or  con- 
"  fideration  in  the  nature  of  a  premium,  paid,  given,  or 
*'  contrafted  for,  upon  fuch  infurance,  and  the  particular 
*'  rifque  or  adventure  infured  againft,  together  with  the 
"  names  of  the  fubfcribers  and  underwriters,  and  fums 
**  infured,  fliall  be  refpeftively  exprefifed  or  fpecified  in  or 
"  upon  fuch  policy,  and  in  default  thereof  every  fuch  in- 
**  furance  (hall  be  null  and  void  to  all  intents  and  pur- 
"  pofes  whatever." 

Scftlon  12.  "  And  be  it  further  enafted  by  the  authority  aforefaid, 

"  That  no  policy  of  infurance  upon  any  fliip,  or  upon  any 
"  fhare  or  interefl  therein,  fliall  be  made  for  any  certain 
"  term  longer  than  twelve  calendar  months ;  and  every 
"  policy  which  fhall  be  made  for  any  longer  term  fliall  be 
^'  null  and  void  to  all  intents  and  purpofes." 

Scflion  10.  The  loth  feflion  of  the  flatute  provides  for  an  allowance 

to  be  made  under  certain  circumftances  by  the  commifTion- 
ers,  where  the  funis  infured  on  homeward  voyages  fliall  be 
found  to  exceed  the  interefl  of  the  allured. 

Seaionij.  The  13th  feclion  provides  that   nothing    contained    in 

the  acl  fliall  prohibit  the  making  of  any  alteration  which 
may  lawfully  be  made  in  the  terms  or  conditions  of  any 
policy  of  infurance,  duly  flamped  as  aforefaid,  after  the  fame 
fhall  have  been  underwritten,  or  to  require  any  additional 
flamp  duty  by  reafon  of  fuch  alteration,  fo  that  fuch  alte- 
ration be  made  before  notice  of  the  determination  of  the 
rifk  originally  infured,  and  the  premium  or  confldcration 
originally  paid  or  contra£led  for  fhall  exceed  the  rate  of 
10  s.  per  cent,  on  the  fum  infured,  and  fo  that  the  thing  in- 
fured Ihall  remain  the  property  of  the  fame  pcrfon  or  perfons, 

and. 
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and  fo  that  fuch  alteration  (hall  not  prolong  the  term  infured    CHAP, 
beyond  the  period  allowed  by  this  aft  (fee  feft.  12.)  and  fo 
that  no  additional  or  further  fum  fhall  be  infured  by  reafon 
or  means  of  fuch  alteration. 

By  this  feftion,  a  penalty  of  500/.  is  impofed  both  on  ScAion  15. 
the  perfons  procuring,  and  the  brokers  effefting  infurances 
on  policies  not  duly  flamped;  and  the  latter  can  neither  Seaion  16. 
demand  their  brokerage,  nor  the  money  expended  for  pre- 
miums ;  and  by  the  17  th  fedlion,  every  underwriter  fub- 
fcribing  fuch  illegal  policy  is  alfo  liable  to  a  like  penalty  of 
500/. 

By  the  ordinances  of  France^  and  other  maritime  coun-       C  ^9  ] 

tries,  all  policies  of  infurance  muft  be  regiftered ;  but  no  Article  69.  Tit' 

fuch  regulation  prevails  in  England^  either  by  the  law,  or  in  Affuiance. 
pra6tice. 


CHAPTER     THE      SECOND. 

Of  the  Conllrudion  of  the  Policy. 

A  POLICY  of  infurance,  being  a  contra6l  of  indemni- 
ty,  and  being  only  confidered  as  a  fimple  contraft, 
muft  always  be  conftrued,  as  nearly  as  poffible,  according 

I  Burr,  347.  to  the  intention  of  the  contrading  parties  ;  and  not  accord- 
°'^'^  *  *  ing  to  the  ftrift  and  literal  meaning  of  the  words.     The 

mercantile  law,  in  this  refpedl,  is  the  fame  in  every  part  of 
the  world  ;  for  from  the  fame  premifes,  the  found  conclu- 
fions  of  reafon  and  juftice  muft  ever  be  the  fame.  Thus, 
as  the  benefit  of  the  infured,  and  the  advancement  of  trade, 
are  the  great  objects  of  infurance,  policies  are  to  be  con- 
ftrued largely,  in  order  to  attain  thofe  ends :  for  it  would  be 
abfurd  to  fuppofe,  that  when  the  end  is  infured,  the  ordinary 
and  ufual  means  of  attaining  it  can  pofiTibly  be  excluded  ; 
whatever,  therefore,  is  done,  by  the  mafter  of  the  fhip,  in 

1  Burr.  34S.  the  ufual  courfe,  neceffarily,  et  exjujid  caujdy  although  a  lofs 
happen  thereon,  the  underwriter  (hall  be  anfwerabie. 

But  in  the  conftruftion  of  policies,  no  rule  has  been  more 
frequently  followed  than  the  ufage  of  trade,  with  refpeft  to 
the  particular  voyages  or  rilks,  to  which  the  policy  relates ; 
and  in  the  cafes  about  to  be  quoted  in  fupport  of  thefe  prin- 
ciples, it  will  be  found,  that  the  learned  judges  have  always 
called  in  the  ufage  of  trade,  as  the  ground,  upon  which  the 
conftru£lion  turns. 

In  ftating  the  different  cafes  upon  this  fubjeft,  as  the  point 
is  nearly  the  fame  in  all,  the  order  of  time,  in  which  they 
were  determined,  is  that  which  will  be  purfued,  in  order  to 
prevent  confufion. 

Anonymous,  The  firft  to  be  mentioned  is  an  anonymous  cafe  in  the 

inn.  243.         ^j^g  ^£  j^j^^^^  jj^g  Second  ;  but  it  is  from  a  reporter  of  very 

good  authority.     A  policy  of  infurance  fliall  be  conftrued 

t9 
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to  run  until  the  fhlp  fhall  have  ended,  and  be  difcharged  of   C 
her  voyage ;  for  arrival  at  the  port,  to  which  fhe  was  bound, 
is  not  a  difcharge  tiUJJje  is  unloaded:  and  it  was  fo  adjudged 
by  the  whole  court,  upon  a  demurrer. 

But  although  this  conflrud^ion  may  be  perfeftly  right, 
where  the  policy  is  general  from  A.  to  B.  yet  if  it  contain 
the  words  ufualiy  inferted  "  and  till  the  Jhipjhall have  moored 
*'  at  anchor  twenty-four  hours  ifi  goodjafety"  the  underwriter 
is  not  liable  for  any  lofs,  ariling  from  feizure  alter  flie  has 
been  twenty-four  hours  in  port ;  though  fuch  feizure  was  in 
confcquence  of  an  aft  ot  barratry  of  the  mailer  during  the 
voyage^  for,  if  it  were  extended  beyond  the  time  limited  in 
the  policy,  it  would  be  impoflible  to  lay  down  any  fixed 
rule,  and  all  would  be  uncertainty  and  confufion. 

This  was  decided  in  an  aftion  on  a  policy  of  infurance  on   Lockya  an* 

the  (hip  Hope  from  Hamburgh  to  London,  fubfcribed  by  the  othf'^^- Of^-^y* 

'^      ^  °  '  J  \  Term  Re- 

defendant  for  two  hundred  pounds  at  one  guinea  per  cent,   pons,  p.  2-;- 

At  the  trial  before  Mr.  Juftice  Buller,  at  GuHdhall,  a  verdi<S 
was  found  for  the  plaintiffs,  fubjefl:  to  the  opinion  of  the 
court,  upon  the  following  cafe  :  that  the  plaintiffs  were  in- 
terefled  in  the  fhip  to  the  amount  of  the  fum  infured.  That 
in  the  courfe  of  the  voyage,  the  mailer  committed  barratry 
by  fmuggling  on  his  own  account,  by  hovering  and  running 
brandy  on  (hore  in  calks  under  fixty  gallons.  That  on  the 
firil  of  September  1 7B5,  theflnp  arrived  in  fafety  at  her  moor~ 
ings  in  the  river  Thames,  and  remained  there  in  fafety  till  the 
twenty- feventh  ef  the  f aid  month  of  September,  when  fne  was 
fcized  by  the  revenue  officers  for  the  fmuggling  before 
ftated.  That  about  three  weeks  after  the  feizure,  the  plain- 
tiffs informed  the  underwriters  thereof;  and  that  they 
would  hold  them  liable  on  the  policy.  That  on  the  twen- 
tieth of  Odobcr,  the  plaintiffs  prcfented  a  petition  to  tlie 
commiffioners  of  his  majefty's  culloms,  in  which  they  im- 
puted all  the  blame  (which  was  certainly  the  truth)  to  the 
captain,  and  praying  that  their  veffel  might  be  reftored,  on 
paying  fomething  to  the  feizing  officer.     The  anfwer  was, 

"  that 
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"  that  the  profecution  muft  proceed,  as  the  (hip  had  beeri 
"  guiltv  of  a  grofs  violation  of  the  laws,  but  that  the  own- 
"  ers  fliould  be  at  liberty  to  compound,  according  to  the 
"  rules  of  the  Exchequer."  That  the  Ihip  was  appraifed 
at  the  fum  of  three  hundred  and  forty-five  pounds,  and  by  the 
r  22  ]  courfe  of  the  court  of  Exchequer,  the  fliip  would  have  been 
rcllored  to  the  plaintiffs,  upon  the  payment  of  two  hundred 
and  thirty  pounds,  befides  colts  and  charges,  which  would 
altoorether  have  amounted  to  three  hundred  and  twenty-nine 
pounds  nine  fhillings  and  feven  pence.  That  in  November^ 
a  notice  was  indorfed  on  the  policy,  binding  the  under-' 
writers  for  all  cofts  and  charges  expended  about  the  reco- 
very of  the  fhip.  That  this  was  flievvn  to  the  underwriters, 
who  refufed  to  fubfcribe  it. 

This  cafe  was  fully  argued,  in  the  abfence  of  Lord  Manf- 
fielcly  and  the  court  having  taken  time  to  deliberatCj  Mr. 
Tuftice  Willes  pronounced  their  unanimous  opinion* 
*'  There  is  no  doubt  in  this  cafe,  but  that  the  mailer  was 
"  guilty  of  barratry,  by  fmuggling  on  his  own  account, 
"  without  the  privity  ot  his  owners.  Many  definitions  of 
»'  barratry  are  to  be  found  in  the  books,  but  perhaps  this 
*•  general  one  may  comprehend  almoft  all  the  cafes:  barratry 
*'  is  every  fpecies  of  fraud  or  knavery  in  the  mafler  of  the 
"  fhip,  by  which  the  freighters  or  owners  are  injured  \  and 
*'  in  this  light  a  criminal  or  wilful  deviation  is  barratry,  if 
"  it  be  without  their  confent.  The  general  queftion  here 
*'  is,  whether,  as  the  lofs,  which  was  occafioned  by  the  bar- 
"  ratry  of  tl:e  mafter,  did  not  happen  during  the  contiymnnc: 
"  of. the  v'jjage^  ^he  infurcrs  are  liable  ?  I  muft  own  this  ap- 
**«pears  to  me  to  be  a  novel  queftion,  and  not  to  have  been 
*'  decided  by  any  former  determinations,  DilHoulties  occur 
*'  on  both  fides  in  laying  down  any  rule.  The  firft  thing  to 
«  be  obferved  is,  that  the  policy,  by  the  terms  of  it,  is  an  un- 
*'  Jcftalung/;r  alirited  timey  during  the  voyage  from  Ham- 
*<  hurgJ?  to  Londv?,  till  the /hip  has  moored  twenty- four  hours 
"  infafety  '  and  the  (hip  was  not  adtually  feized  till  near  a 
«'  irionih  aitcrwards.     But  it  has  been  faid  that  under  the 

24th 
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*  24th  of  George  the  Third,  chap.  47.  and  the  excife  laws, 
"  the  forfeiture  attaches  the  moment  the  a6l  is  done,  and  that 
**  the  barratry  was  committed  during  the  voyage.  It  may  be 
"  fo  as  to  fome  purpofes,  as  to  prevent  intermediate  altera- 
**  tions  or  incumbrances;  but  I  think  the  a6iual  property  is 
*•  not  altered,  till  after  thtfeizure^  though  it  may  be  before 
"  condemnation.  I  will  put  this  cafe  ;  fuppofe,  before  the 
**  feizure  of  the  thip,  (lie  had  gone  another  voyage,  and  on 
•*  her  return  had  been  feized,  would  the  crown  be  entitled 
**  to  an  account  of  her  earnings,  after  deducing  the  expences  [  33  3 
•*  of  the  outfit?  furely  not.  Till  the  feizure,  it  was  not 
"  certain  that  the  ofBcers  of  the  crown  knew  of  the  illicit 
•'  trade  carried  on  by  the  mafler,  or  whether  they  would 
"  take  advantage  of  the  forfeiture.  It  would  be  a  dange- 
•*  rous  doftrlne  to  lay  down,  that  the  infurer  fhould,  in  all 
♦*  cafes,  be  liable  to  remote  confequential  damages.  This 
•*  has  been  compared  to  a  death's  wound  received  during  the 
•*  voyage,  which  fubje<Slefi  the  ftiip  to  a  fubfequent  lofs.  To 
"  this  point  the  cafe  of  Meretony  v.  Dunlop^  feems  very  ma- 
*■*  terial.  That  was  an  infurance  on  a  (hip  for  fix  months  ;  EaiTcr  ;? 
"  and  three  days  before  the  expiration  of  the  time,  fhe  re-  ^  >  ■  ■ 
"  ceived  her  death's  wound,  but  by  pumping,  was  kept  afloat, 
"  till  three  days  after  the  time;  there  the  verdift,  under  the 
"  direSlion  of  Lord  Mansfield^  was  given  for  the  infurer ;  and 
"  it  was  afterwards  confirmed  by  the  court.  I  will  put 
"  another  cafe  :  fuppofe  an  infurance  upon  a  man's  life  for 
**  a  year,  and  fome  ftiort  time  before  the  expiration  of  the 
*♦  term,  he  receives  a  mortal  wound,  of  which  he  dies  after 
"  the  year,  the  infurer  would  not  be  liable.  The  cafe  of  Vide  poft,  c.  5. 
**  yullejo  V.  Wheeler  was  cited  for  the  plaintiff,  but  that  does 
"  not  conclude  this  queltion,  for  there  the  (hip  was  loll 
"  during  the  voyage.  It  was  alfo  argued,  that  thisfhip,  even 
*<  in  the  hands  of  a  fair  purchafer,  would  be  liable  to  the 
*'  forfeiture.  I  do  not  know  that  it  ever  has  been  fo 
"  decided  ;  it  may  depend  on  circumflances,  fuch  as  length 
**  of  pofTeffion,  laches  in  feizing,  or  other  matters.  But  fup- 
**  pofe  the  law  to  be  fo,  it  does  not  follow  from  thence, 
**  that  though  the  (hip  is  always  liable  te  confifcation^  that  the 

e  *'  Infurer 
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"  infurer  at  any  diftance  of  time  is  anfwerable  for  the  lofsj 
"  under  a  limited  undertaking.  And  this  brings  me  to  that 
*'  part  of  the  cafe,  which  weighs  moft  with  the  court,  in  fa- 
"  vour  of  the  defendant,  and  to  which  it  does  not  appear  to 
*«  us,  that  any  fatisfaftory  anfwer  has  been  given.  It  was 
*'  agreed  in  the  argument,  that  the  cuftom-houfe  officers 
*'  might  feize  for  the  forfeiture  within  three  years  after  the 
*'  fa6t  committed  ;  and  that  the  attorney-general  might  file 
*'  an  information,  at  any  time  whilft  the  fliip  was  in  being- 
*'  Is  the  infurer  during  all  this  time  to  continue  Hable  ? 
**  Suppofe  the  Ihip  had  gone  feveral  voyages  afterwards ; 
[  74.  ]  "  and  fuppofe  a  partial  lofs  paid,  and  the  underwriter's  name 
"  ftruck  off,  fliall  an  aflion  be  afterwards  brought  upon  the 
"  policy  ?  His  accounts  could  never  be  fettled,  nor  could  he 
*'  be  finally  difcharged,  v/hilfl:  the  fliip  was  in  exiftence  5 
*'  fuch  a  pofition  would  be  monftrous,  and  attended  with  in- 
*'  finite  inconvenience.  There  mull  be  fome  certain  and 
"  reafonable  limitation  in  point  of  time  laid  down  by 
"  the  court,  when  the  infurer  fhall  be  releafed  from  his  en- 
*'  gagement.  If  he  be  liable  for  a  month,  he  may  be  for  a 
**  year,  and  fo  on.  We  all  think  that  the  law  of  infurancea 
*'  would  be  left  unfettled,  and  in  much  confufion,  if  any 
*'  other  time  were  allowed,  than  that  prefcribed  by  the  po- 
"  llcy,  namely,  the  continuance  of  the  voyage^  and  the  /hip's 
''^  mooring  tvocnty-f our  hours  in  Jafety^^  Judgment  for  the  de- 
fendant. 

Lcthuiier'i  Cafe,       In  an  aftion  upon  a  policy  of  infurance  by  the  defendant 
«  "^         at  London^   in fu ring  a  fiiip  from  thence  to  the  Eajl  Indies^ 

warranted  to  depart  with  convoy,  the  declaration  fliewed, 
that  the  (hip  went  from  London  to  the  Downs,  and  from 
thence  with  convoy,  and  was  loft.  After  a  frivolous  plea 
and  demurrer,  the  cafe  ftood  upon  the  declaration,  and  it 
was  obje£led,  that  there  was  a  departure  without  convoy. 
But  by  the  court,  the  claufe  "  warranted  to  depart  with 
convoy"  muft  be  conftrued  according  to  the  ufage  among 
merchants,  that  is,  from  fuch  place  where  convoys  are  to  be 
had,  as  the  Downs. 

It 
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It  is  true,  Lord  Chief  Tuftlce/Zi// differed  from  the  reft  of   CHAP, 
.  .  II. 

the  court,  being  of  opinion  that  it  was  no  part  of  the  law  of    y,^^^,.^  .1— ^j 

merchants  to  take  convoy  in  the  Downs.  His  lordfhip's  opi- 
nion, however,  although  it  is  one  of  the  firft  legal  authori- 
ties, is  certainly  contradicted  by  praflice,  it  being  almoft  the   See  Gordon  v. 
invariable  cuftom  for  the  convoy  to  meet  the  merchant  {hips   p_  36.' ' 
only  in  the  Downs. 

Cafe  upon  a  policy  of  infarance,  which  was  to  infure  the   Bond  v.  Gon- 

rrr-  ,-  ^  r  r,  cT  fales,  2  Salk..445. 

William  galley  m  a  voyage  from  Bremen  to  theport  of -L!j«- 
don^  warranted  to  depart  with  convoy.  The  cafe  was,  the 
galley  fet  fall  from  Bremen^  under  convoy  of  d^  Dutch  man  of 
war  to  tlie  Elbe^  where  they  were  joined  by  two  other  Dutch 
men  of  war,  and  feveral  Dutch  and  Englijh  merchant  fhips, 
whence  they  failed  to  the  Texel.,  where  they  found  a  fqua- 
dron  of  Englijh  men  of  war  and  an  Admiral.  After  a  ftay  [  35  ^ 
of  nine  weeks,  they  fet  fall  from  the  Tcxel\  the  galley  was 
feparated  in  a  ftorm,  taken  by  a  French  privateer,  and  re- 
taken by  a  Dutch  privateer,  and  paid  eighty  pounds  falvage. 
It  was  ruled  by  HoU^  Chief  Juftice,  that  the  voyage  ought 
to  be  according  to  ufage^  and  that  their  going  to  the  Elbcy 
though  out  of  the  way,  was  no  deviation  ;  for  till  after  the 
year  1703,  (prior  to  which  time  this  policy  was  made), 
there  was  no  convoy  for  fhips  direftly  from  Bremen  to  Lon- 
don.    Verdift  for  the  plaintiff. 

The  fhip  Succefs  was  infured  "  at  and  from  Leghorn  to  the  Waplcs  v. 

n   T       1  7     '71      7  •  r        1  •      Eames,  aStra. 

**  port  of  London^  and  till  there  ?noorea  twenty-four  hours  in    ^.^^.^^ 

"  goodfafety.^*  She  arrived  the  8th  of  July  at  Frefh  fp'harf 
and  moored,  but  was  the  fame  day  ferved  with  an  order  to 
go  back  to  the  Hope  to  perform  a  fourteen  days  quarantine. 
The  men  upon  this  deferted  her,  and  on  the  I2th  of  the 
month  the  captain  applied  to  be  excufed  going  back,  which 
petition  was  adjourned  to  the  twenty-eightn,  when  the  re- 
gency ordered  her  back ;  and  on  the  thirtieth,  {he  went  back, 
performed  the  quarantine,  and  then  fent  up  for  orders  to  air 
the  goods ;  but  before  fhe  returned,  the  {liip  was  burnt  on 
g  2  the 
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CHAP,    the  twenty-third  of  Augujl,    and   now  the  queflion  Was, 
*i»~  -^—fc^    whether  the  infurer  was  liable  ? 

Lord  Chief  Jufllce  Lee  ruled,  that  though  the  fhip  was  fo 
long  at  her  moorings,  yet  fhe  could  not  be  faid  to  be  there 
\n  good  Jafefyy  which  rnuft  mean  the  opportunity  of  un- 
loading and  difcharging  ;  whereas  here  fhe  was  arrefted 
within  the  twenty-four  hours,  and  the  hands  having  dc- 
feried,  and  the  regency  taken  time  to  confider  the  petition, 
there  Was  no  default  in  the  mailer  or  owners :  and  it  was 
proved  that  till  the  fourteen  days  were  expired,  no  appU- 
cation  could  be  made  to  air  the  goods  ^  whereupon  the  jary 
found  for  the  plaintiff. 

[  35  «  ]  So  where  the  fhip  Hercules  wa^  infured  from   Billoa  to 

dJ'S"  ^'  ^'"    Rouen,  and  till  24.  hours   moored    in   fafety  there.     The 
FeaKe  211.          |^jp  arrived,  an  embargo  havin?  been  previoufly  laid  on 

Sitt.  after  Hil.  ^  °  . 

34  Geo.  Ill,  all  Engl'ijh  veffels  in  that  port.  The  captain  went  on 
fhore  the  day  he  arrived,  and  the  next  day  the  embargo 
was  laid  on  his  fliip. — He  was  afterwards  permitted  to  land 
his  cargo,  which  he  delivered  to  his  confignees,  but  the 
(hip  was  detained  as  a  prize,  and  the  captain  and  crew  al- 
lowed fubfilknce  as  prifoners  of  war,  from  the  time  of 
their  arri\^al. 

Lord  Kenyon, — "  She  was  as  much  within  the  power'  of 
the  enemy,  as  if  a  guard  had  been  put  on  board  the  mo- 
ment (he  arrived.  She  could  not  be  faid  to  be  24  hours, 
or  a  minute,  moored  in  Jafety,  as  far  as  relates  to  thefe 
plaintiffs,  for  immediately  on  her  entering  the  port,  (he  was 
to  all  intents  and  purpofes  captured  by  the  French."  Ver- 
dift  for  the  Plaintiffs. 

Angei'ftein  v.  But  whcrc  a  fhip  had  arrived  at  the  wharf,  where  (fie 

Sin'  at  Guildh      intended  to  unload,  on  the  I2th  Januaijy  and  was  laid  on 

after Tiiu.  1795.   the  outfide  of  the  tier,  there  being  no   room  to  lay  her  in 

the  infide;    where  the  fails  were  unbent,  top- mails  ftruck, 

three  anchors  out,  and  Ihe  was  alfo  lalhed  to  another  Ihip, 

and 
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and  fo  continued  till  the  19th,  when  feveral  (hips  and  a    CHAP, 
quantity  of  ice  drove  athwart  her  ftern,  forced  her  adrift,    y^^^   '  -^^< 
and   fhe  was   wholly  loft.      Lord  Kenyan  was   of  opinion 
that  flie  was  completely  moored  upon  the  I2th,  and  as  the 
accident  did   not   happen    till   above   24  hours  after  that 
time,  the  plairitifif  was  nonfuited. 

In  an  iiifurance  upon  freight^  if  an  accident  happens  to 
the  fhip  before  any  goods  are  put  on  board,  which  prevents 
her  from  failing,  the  infured  upon  the  policy  cannot  re- 
cover the  freight  which  he  would  have  begun  to  earn,  if 
tlie  goods  had  been  lliipped.  The  circumflances  of  the 
cafe  were  thefe  : 

The  plaintiff  infured   on  Jbip  and  freight^  at  and  from   Tonge  v.  Watts, 
'Jamaica  to  Brijlol.     A  cargo  was  ready  to  put  on  board  :    ^    "^"'  "^^" 
but  the  fhip  being  careening,  in  order  for  the  voyage,  a 
fudden  tempeft  arofe,  and  flie  and  many  others  were  Joft,        [  '?6   1 
The  rigging  and  parts  of  her  were  recovered  and  fold,  and 
tlie  defendant  paid  into  court  as  much  as,  tipon  an  average, 
he  was  liable  to  for  the  lofs  pf  the  (hip  :   but  the  plaintiff 
infifted  to  be  allowed  fix  hundred  pounds  for  the  freight 
the  {hip  would  have  earned  in  the  voyage,  if  the  accident 
had  not  happened.     But  as  the  goods  were  not  a8ually  on 
board,   fo  as  to  make  the  plaintiff's  right   to  freight   com- 
mence ;     Lord   Chief  Juftice   Lee  held,  he  could  not  be 
allowed  it,  and  he  was  nonfuited. 

But  if  the  policy  be  a  valued  policy,  and  part  of  the 
cargo  be  on  board  when  fuch  accident  happens,  the  reft 
being  ready  to  be  (hipped,  the  infured  may  recover  to  the 
whole  amount.  This  was  fo  decided  in  an  adlion  brought  Montgomery  v. 
by  the  allured  on  a  policy  on  freigLt,  valued  at  fifteen  3^xerm"R.  362. 
hundred  pounds :  In  fatl  only  five  hundred,  pounds  worth 
of  freight  was  on  board  when  the  Ihip.  was  driven  from 
her  moorings  and  loft  :  but  goods  to  the  amount  of  the  reft 
of  the  freight  were  ready  to  be  ftiipped,  and  were  lying  on 
$l^e  (juay  for  that  purpofe  at  the  time, 

g  3  Lord 
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Lord  Kenyan  Chief  Jufticc,  before  whom  the  caufe  wa8 
tried,  told  the  jury,  that  the  queflion  for  their  confideration 
was,  whether  this  was  a  mere  colourable  inftirance  and  ^ 
gaming  policy,  or  whether  it  was  a  bond  fide  tranfaftion  : 
if  the  latter,  the  alfured  was  entitled  to  recover  for  the 
whole  value  in  the  policy.  The  jury  found  the  whole  fum. 
The  defendant's  counfel  obtained  a  rule  for  a  new  trial, 
which  he  afterwards  abandoned,  the  court  being  flrongly 
of  opinion  againft  him. 

r  36  <2  J  So  alfo  in  an  open  policy  on  freight,  at  and  from  London 

Ta  *'loi^  b'  R  ^^^  Teneriffe  to  any  of  the  Weft  India  ijlands,  [Jamaica  ex- 
Mich.  36  Geo.  cepted),  the  underwriters  were  held  liable  to  pay  the  infu- 
j^.  ^^g.  ranee,  though  the  fh'p  failed  from  London  in  ballaft,  and 

was  captured  before  her  arrival  at  Teneriffe^  where  the 
cargo  was  to  be  pat  on  board.  But  as  the  fliip  was  under 
a  charter  party  to  depart  out  of  the  river  Thames ^  and  pro- 
ceed to  Teneriffe^  ind  there  to  had  arid  receive  on  hoard  from 
the  freighters  500  pipes  of  wine^  to  be  delivered  in  the  Wejl. 
Indies^  for  the  freight  of  which  500  pipes  the  freighters  cO' 
"jenanted  to  pay  35^.  per  pipe  :  the  court  held  that  the  inftant 
the  fhip  departed  from  the  Thames^  the  contraft  for  freight 
had  its  inception,  and  the  plaintiff  was  entitled  to  recover. 
At  the  trial,  the  plaintiff  had  obtained  a  verdift,  and  the 
cafe  was  afterwards  brought  before  the  court  upon  a  mo- 
tion to  enter  a  nonfuit.     After  argument  at  the  bar. 

Lord  Kenyan  faid — "  When  this  cafe  came  on  at  niji  prius^ 
I  thought  the  plaintiff  was  not  entitled  to  recover  \  becaufe 
I  conhdcred  it  as  fimilar  in  every  refpeft  to  that  of  Tonge 
V.  Watts ;  and  had  it  been  fo,  my  judgment  now  would 
have  gone  with  that  cafe.  But  this  cafe  depends  upon  its 
own  peculiar  circumftances.  It  is  admitted,  that  if  this 
contiact  had  an  inception,  that  the  right  to  freight  then 
commenced,  and  the  policy  attached.  Now  by  the  charter 
party  there  was  an  inception  of  the  contrafl,  by  the  depar- 
ture from  the  Thames ;  for  the  covenant  in  the  charter 
party  was   to  go  from   the  port  of  London*     In  the  cafe 

iron; 


O  F    T  H  E    P  O  L  I  C  Y.  36^ 

from  St/a}igey  the  inception  of  the  contraft  would  have 
been  by  taking  the  goods  on  board,  which  not  being  done, 
'  the  infurance  did  not  attach.  In  the  cafe  of  Montgomery  v, 
Eggintorif  there  was  an  inception  of  the  contrail,  and 
plaintiff  recovered.  The  cale  in  Sininge  importantly  dif- 
fers from  this ;  but  I  am  now  completely  fatisfied,  though 
the  cafe  is  new,  that  the  plaintiff  ought  to  recover." 

Mr.  Juftice  Groje. — "  In  this  cafe  the  freight  begins  to 
run  in  confequence  of  the  fliip's  departure  from  London  i 
the  plaintiff  therefore  has  an  interefl  in  the  voyage.  But 
in  Tonge  v.  IVatts,  the  voyage  was  not  begun,  nor  were 
the  goods  on  board." 

Mr.  Juflice  Laivrence. — "  I  think  this  plaintiff  had  an 
infurable  interefl  \  for  it  feems  to  me  equally  as  flrong  an 
interefl  as  the  profits  to  arife  from  a  cargo  of  molalTes, 
which  have  been  held  to  be  an  infurable  interefl.  It  is  See  poft,  267. 
faid  that  the  plaintiff  had  a  mere  right  of  aftion  againfl 
the  freighter  ;  and  if  he  had  not  provided  a  cargo,  though 
the  plaintiff  might  recover  againft  the  freighter  for  breach 
of  contraft,  yet  he  could  not  recover  againfl  the  under- 
writers. It  is  true  an  infurance  on  freight  could  not  have 
been  recovered,  if  the  fliip  had  proceeded  to  the  JVeJl 
Indies  without  one.  But  here,  by  a  peril  in  the  policy,  the 
allured  is  prevented  from  earning  a  fpecifick  freight  \  and 
therefore  the  rule  for  entering  a  nonfuit  mufl  be  dif- 
charged." 


t> 


On  an  infurance  from  London  to  Gibraltar^  warranted   Gordon  v. 
to   depart  with  convoy;    it   appeared   there  was  a    con-   campbeiir. 
voy  appointed    for  that  trade  at  Spltheady    and  the   fhip   Bordieu. 

z  Stra.  1205' 

Ranger  having  tried  for  convoy  in  the  Downs^  proceeded 
for  Spltheady  and  was  taken  in  her  way  thither.  The  in- 
furers  refifled  the  demand  of  indemnity,  alledging,  that  as 
there  was  a  French  war,  the  fhip  fhould  not  have  ventured 
through  the  Channel^  but  have  waited  for  occafional  con-  ^ 
voy.  Lord  Chief  Juftice  Lee^  however,  was  of  opinion, 
g  4  that 
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that  the  fhip  was  to  be  confidered  as  under  the  defendant's 
infurance  to  a  piace  of  general  rendezvous,  according  to 
the  interpretation  of  the  words,  warranted  to  depart  with 
Vide  fiipra.  convoy,  Salk.  443,  445,   and  if  the  parties  meant  to  vary 

the  infurance  from  what  is  commonly  underflood,  they 
fhpuld  have  ftated  it.  Two  fpecial  juries  of  merchams 
found  their  verdifts  agreeably  to  that  diretlioq. 


[  37  J 


Motteux  and  This  cafe  has  already  been  mentioned,  on  account  of  an 

Gov'^'andComp,   alteration  made  in  the  policy  after  the  time  of  underwriting; 
or  London  jj.  ^^]\  ^ow,  however,  be  confidered  wholly  independant 

I  Atk,  545.  of  that  circuraftance.  It  was  a  bill  filed  in  the  court  of 
Chancery,  which  Hated,  that  the  fiiip  Eyles,  late  in  the  £aji 
India  Company's  fervice,  was,  in  the  year  1732,  at  Bengal, 
at  which  time  the  owner  employed  /.  M.  to  infure  the  fhip 
in  the  London  AlTurance  Office  for  five  hundred  pounds. 
The  adventure  thereon  was  to  commence  from  her  arrival 
at  Fort  Saint  George,  and  thence  to  continue  till  the  faid 
fhip  fhould  arrive  in  London,  and  that  it  Ihould  be  lawful 
for  the  faid  (hip,  in  the  faid  voyage,  to  ftay  at  any  ports 
or  places  without  prejudice,  and  that  the  fhip  was,  and 
Ihould  be  rated  at  interejl  or  no  intcrejl,  without  farther 
account :  in  confideration  whereof,  /.  H.  paid  fifteeri 
pounds  premium.  The  Eyles  came  to  Fort  Saint  George  in 
February  1733*  in  her  way  to  ^«^/-3?7^;  but  being  leaky, 
and  in  a  very  bad  condition,  upon  the  unanimous  advice 
of  the  governor,  council,  commanders  of  (hips,  bfc.  (he 
failed  to  Bengal  to  be  refitted,  and  after  being  (heathed,  in 
her  return  upon  her  homeward-bound  voyage,  (he  (truck 
upon  the  Engilce  fands  and  was  loft.  Evidence  was  read 
on  the  part  of  the  plaintiffs  to  prove,  that  Bengal  was  the 
moft  proper  place  to  refit,  and  that  (lie  went  thither  for 
that  reafon  ;  that  this  was  a  voyage  of  necefTity,  and  not 
a  trading  voyage,  for  (he  took  nothing  on  board,  but 
water,  provilion,  and  ballaft. 

Lord    Chancellor   Hardwiche. — *«  As   to   the  queflion, 
whether  there  has  been  a  breach,  or,  in  other  terms,  a 

lofs. 
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Sofs,  within  the  meaning  of  this  policy,  the  general  prin- 
ciples laid  4own  by  the  plaintiff's  counfel  are  right,  that 
ilrefs  of  weather,  and  the  danger  of  proceeding  on  a 
voyage,  when  a  (hip  is  in  a  decayed  condition,  are  to  be 
confidered.  In  fuch  a  cafe,  if  fhe  went  to  the  neareft 
place,  I  fliould  confider  it  equalJy  the  fame  as  if  (he  had 
been  repaired  at  the  very  place  from  which  the  voyage 
was  to  commence,  according  to  the  terms  of  jhe  policy, 
and  no  deviation.'* 

It  is  a  very  material  circumftance,  that  the  governor  L  3^  J 
ordered  the  lading  to  be  taken  out,  to  fhew  the  neceffity 
of  the  (hip's  being  repaired,  but  there  is  not  a  fy  liable  qf 
proof  why  (he  might  not  have  been  equally  well  repaired 
at  Fort  Saint  George.  There  is  one  part  of  this  caf? 
which  di(lingui(hes  it  from  all  others  whatever,  and  that  is, 
as  to  the  certain  .time  the  voyage  was  to  commence.  The 
fadl  is,  the  (hip  was  loft  in  'July  1733,  three  weeks  before 
the  time  of  making  this  policy,  fo  that  clearly  the  (hip 
was  not  at  Fort  Saint  George  at  the  time  the  agreement  was 
made ;  and  therefore  it  is  a  material  queftion,  whether  it 
comes  within  the  agreement.  His  Lordfhip  direfted  an 
iflTue  to  try,  whether  the  lofs  in  July  1733,  was  a  lofs 
during  the  voyage,  and  according  to  the  adventure  agreed 
upon;  which  ilTue  was  afterwards  found  for  the  plaintiflfs 
upon  a  trial  in  the  Common  Pleas, 

In  an  aftion  upon  a  policy  of  Infurance,  before  Lord  ^  p^^^.  uj. 
Chief  Juftice  Hardwicke^  it  has  been  held,  that  the 
words  "  at  and  from  Bengal  to  England^'  meant  the  firji 
arrival  at  Bengal-^  and  it  was  agreed,  that  when  fqch 
words  are  ufed  in  policies,  Jir/i  arrival  is  always  implied 
and  underftood. 

It  has  likewife  been  held,  that  wheti  a  (hip  is  infured  at  chitty  v.  Selwia, 
and  from  a  place^  and  if  arrives  at  that  place,  as  long  as  the    *  ^^*^-  ^59- 
Jhip  is  preparing  for  the  voyage  upon  which  it  is  infured, 
the  infurer  is  liable  ;    but  if  all  thoughts  of  the  voyage  be 

laid 
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laid  afide,  and  the  fhip  lie  there  five,  fix,  or  feven  years,  with 
the  owner's  privity,  it  ftiall  never  be  faid  the  infijrer  is  hable; 
for  it  would  be  to  fijbjeft  him  to  the  v/him  and  caprice  of 
the  owner. 


Camden  v.  Cow- 
ley, I  Black. 
417. 


[39] 


r  ]?iack,  418. 


Barnfsv.  The 
London  Affur- 
ance. 

Sittings  after 
Hilary  1782,  at' 
Guildhall, 


This  was  an  aftion  on  a  policy  of  infijrance  on  a  fliip,  at 
and  from  Jamaica  to  London.  The  fhip  had  alfo  been  in^- 
fured  from  London  to  'Jamaica  generally,  and  Was  loft  in 
coafting  the  ifland,  after  Ihe  had  touched  for  fome  days  at 
one  port  there,  but  before  flie  had  delivered  all  her  out- 
ward-bound cargo  at  the  other  ports  of  the  ifland.  This 
was  an  a£lion  on  the  homeward  policy  ;  and  in  order  to 
fhew  when  the  homeward-bound  rifli  commenced,  it  was  ne- 
ceffary  to  fliew  at  what  time  the  outward-bound  rifle  deter- 
mined ;  and  the  jury,  which  was  ipecial,  after  an  examina- 
tion of  merchants  as  to  the  cuftom,  by  their  verdift  decided, 
that  the  outward  rifle  ended,  when  the  fliip  had  moored  in  any 
port  of  the  ifland,  and  did  not  continue  till  flie  came  to  the 
Jaft  port  of  delivery. 

In  the  Trinity  term  following,  a  motion  was  made  for  a 
pew  trial,  but  it  was  refufed  ;  becaufe  it  had  been  thoroughly 
tried  and  no  new  light  could  be  thrown  upon  it,  although 
Lord  Mansfield  faid,  the  inclination  of  his  opinion  at  the 
frial  was  the  contrary  way.  Mr.  Juflice  Wilmot  thought, 
the  conitru6lion  put  upon  the  policy  by  the  jury  was  the 
right  one. 

In  a  fimllar  cafe  Lord  Mansfield  laid  down  the  fame  doc- 
trine to  the  jury,  namely,  that  the  outward  rifle  upon  the 
,  fhip  ended  twenty-four  hours  after  Its  arrival  in  the  firft  port 
of  the  ifland  to  which  it  was  deftined  :  but  that  the  outward 
policy  upon  goods  continued  tiW  they  were  landed. 


Leigh  V.  Ma-  The  doftrlnc  contained  in  the  two  laft  cafes  has  met  with 

ther,  Sittings  at  .    ,  _  .         .  1  1      T  t..  . 

Guildhall, after     material  conhrmation  m  a  Very  modcin  deciiion.      It  was 

Michneimas         ^^  aftion  upon  a  policy  of  afllirance  on  the  fhip  Pailifer^  and 
Term,  1795.  I  r        J  j    1  j  ^ 

cn  goods  on  board  thereof,  on  a  voyage  at  and  from  Georgia 
to  Jamaica.      The  fliip  arrived  in  Montcgo  Bay,   and  moored 

'jL.^,..^-^'^^-^^-^^''rT  Vt-— ^t:::!.!.^  /^.-^^^-r 
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at  anchor^  and  there  alfo  the  agent  of  plaintiff  fold  and  dcU- 
vered  the  gieateft  part  of  the  cargo  to  MefTrs.  Adams  and 
Hatton  merchants  there.  The  captain  then  entered  into  a 
charter  party  with  Adams  and  Hatton^  to  proceed  from 
thence  to  St.  Antus^  and  there  to  take  in  a  cargo  for  Lon- 
don.  After  unloading  the  greatell  part  of  the  cargo  at 
Montego  Bay^  and  remaining  there  a  monthj  it  was  verbally 
agreed  that  the  remainder  of  the  cargo  (which  was  lumber) 
fliould  be  carried  as  ballaft  to  St.  Anne^  and  accordingly  the 
yeflel,  after  taking  in  fome  fuftick,  proceeded  towards  St, 
Anne^Sy  but  was  wrecked  and  never  arrived  there.  For  the 
plaintiff  it  was  urged,  that  in  fuch  an  infurance,  the  fhip 
might  go  from  port  to  port  ;  and  that,  at  all  events,  the 
goods  were  proteded  by  the  policy,  ////  they  ivere  all  dis- 
charged andjafely  landed. 

Lord  Kenyon  was  clearly  of  opinion,  and  was  confirmed 
in  that  opinion  by  a  Special  Jury,  to  whom  his  Lordriiip 
particularly  referred  upon  this  occafion,  that  the  rifk  on  the 
Jh'tp  ceafcd,  after  Pie  had  been  moored  at  anchor  tucnty-four 
hours  in  i\\Q  jirji  port  of  the  iflandj^or  the  purpofe  of  unload- 
ing :  and  the  fails  difclofed  in  this  cafe  having  manifefted 
that  Montego  Bay  was  alfo  the  original  deflination  of  the 
cargo,  and  that  its  not  being  wholly  delivered  there  was  only 
prevented  by  a  new  agreement,  the  goods  cannot  be  recovered 
under  this  policy  of  infurance.  A  ihip  i.ifured  to  Jamaica 
generally  cannot  be  permitted  to  go  round  the  whole  ifland, 
from  port  to  port,  for  the  purpofe  of  unloading  her  cargc^ 
efpecially  where,  as  in  this  cafe,  the  owner  of  fliip  and 
goods  is  the  fame  perfon.     The  plaintiff  was  nonfuited. 

But  the  great  and  leading  cafes,  upon  queftions  of  con- 
ftruftion,  are  two,  Tiernay  v.  Etherington,  and  Pelly  v.  the 
Royal  Exchange  Ki^vLX^anze  company;  the  former  determined 
by  Lord  Chief  Juftice  Lee,  and  the  latter  by  Lord  Mansfield. 
In  thefe  cafes,  the  principles,  which  are  to  be  obferved  in  the 
conflrudtion  of  policies,  are  fo  fully  confidered,  and  the  ap- 
plication of  them  to  the  particular  circumllances  of  the  dif- 
ferent 
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C   HA    P'     ferent  cafes  is  made  with  To  much  accuracy  and  perfpicuity, 
S_^r-"\,_^'    that  they  are  to  be  regarded  as  the  pole  flar  to  direcl  our 
enquiries  upon  ail  fimilar  occc^fions. 

Tiei-nayv.Ethe-        The  fjrfl  of  thefe  caufc?,  was  an  a£tion  upon  a  policy  of 

lington,  bctoie       .     _  ,        .  _        ,  ■  c         i 

Lee  Chief  juf-  mlurance  "  on  goods,  in  a  Dutch  ihip,  from  Malaga  to  Gi- 
^x^ll.  ^Burr.  "  hrultar^  and  at  and  from  thence  to  England  and  Holland^ 
34^'  *'  both,  or  either  :  on  gQods,. as  hereunder  agreed,  beginning 

"  the  adventuie  from  the  loading,  and  to  continue  rill  the 
*•  fliip  and  goods  be  arrived  at  England  or  HoUandy  and 
"  there  fafely  landed."  The  agreenjent  \yay,  v  that  upori 
"  the  arrival  of  the  (hip  3t  Gibraltar^  thp  g.O(^ds  might  be 
**  unloaded,  and  re- (hipped  in  one  or  more  J^'itij}i  ll}ip  or 
*'  (hips  for  E'ighmd  and  Holland^  and  to  retunj  one  per 
**  cent,  if  difcharged  in  England.*''  \t  appeared  ny  evidence, 
that  when  the  fliip  came  to  Gibraltar,  the  goods  were  up- 
loaded, and  put  into  zjiore  ftjip^  (which  it  was  proved  was 
r  40  "]  always  confidered  as  a  warehoufe),  and  that  there  was  therj 
no  Britijh  ftiip  there.  Two  days  after  the  goods  were  put 
into  the  ftore  fliip,  they  were  loft  in  a  florm.  The  queftidt^ 
was,  whether  this  was  a  lofs  within  the  conflrudipa  of  thq 
policy. 

Leey  Chief  Juftice. — "  It  is  certain,  that  in  the  conftruflion 
of  policies,  the  Jlrifi urn  Jus  or  apex  juris,  is  not  to  be  laid 
hold  of:  but  they  are  to  be  conflrued  largely,  for  the  benefit 
of  trade,  and  for  the  infured.  Now  it  feems  to  be  a  flrift 
conilrudion,  to  confine  this  infurance  only  to  the  unloading 
and  refliipping,  and  the  accidents  attending  that  aft.  The 
conftruftion  fliould  be  according  to  the  courfe  of  trade  in 
this  place  ;  and  this  appears  to  be  the  ufual  mode  of  unload- 
ing and  refliipping  in  that  place,  viz.  that  when  there  is  no 
Briti/h  fliip  there,  then  the  goods  are  kept  in  floie  fliips. 
Where  there  is  an  infurance  on  goods  on  board  fuch  a  fliip, 
that  infurance  extends  to  the  ca^rrying  the  goods  tp  (hore  in 
a  boat.  So,  if  an  infurance  be  of  goods  to  fuch  a  city,  and 
the  goods  are  brought  in  fafety  to  fuch  a  port,  though  dlf- 
r-nr  Mom  ihs  city,  that  Is  a  compliance  with  t!,ie  policy ; 
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if  that  be  the  ufaal  place  to  which  the  (hips  come.     There-    CHAP. 

fore,  as  here  is  a  Uberty  given  of  unloading  and  refhipping, 

it  muft  be  taken  to  be  an  infuring  under  fuch  methods  as  are 

proper  for  unloading  and  refhipping.     There  is  no  negle6t 

on  the  part  of  the  inlured,  for  the  goods  were  brought  into 

port  the  nineteenth,  and  were  loit  liie  twenry-fecond  oi  No- 

vember.     This  manner  of  unloading  and  refhipping  is  to  be 

confidered  as  the  neceffary  means  ot   attaining  that,  which 

was  intended  by  the  policy  ;   and  feetns  to  be  the  fame,   as 

if  it  had  happened  in  the  a6l  of  unlhipping  from  one  Ihip 

into  another.   And  as  this  is  the  known  courfe  of  the  trade, 

it  feems  extraordinary,  if  it  was  not  intended.     This  is  not 

to  be  confidered  as  a  fufpenfion  of  the  policy  ;  for  as  the 

policy  would  extend  to  a  lofs,  happening  in  the  unloading 

and  relhipping   from  one  fhip  to  another,  fo  any  means  to 

attain  that  end  come  within  the"  meaning  of  the  policy."   The 

plaintiff  had  a  verdifl. 


Afterwards  a  new  trial  was  moved  for  ;  but  it  was  refufed   EafterTerm, 
by  Z.^-^  Chief  Jullice,   Mr.  ][i^\cq  Chappie^  and  Mr.  Juftice     '  ^ 
Denijjn^  againft  the  opinion  of  Mr.  Jullice  Wright, 


The  nextof  thefe  caufes  came  before  the  court  upon  a  cafe        f  41   ] 

referved  for  their  opinion,  after  a  trial  and  verdift  for  the  Go7ernoTand 

plaintiff,   at   Guildhall^  before  Lord  Mansfield.     It  was  an  Comp.  of  the 

o-  .-  ,.  ^       ,.  Royal  Exchange 

action  ot  covenant  upon  a  pohcy  oi  iniurance.  Affurance. 


X  Buir.  341. 


The  cafe  ftdtes,  that  the  plaintiff,  being  part  owner  of  the 
(hip  Onjlow^  an  Eafi  India  fhip,  then  lying  in  the  Thames^  and 
bound  on  a  voyage  to  China^  and  back  again  to  London^  in- 
fured  it  "  at  and  from  London^  to  any  ports  or  places  beyond 
**  the  Cape  of  Good  Hope^  and  back  to  London^  free  from 
"  average  under  ten  per  cent,  upon  the  bodv,  tackle,  appa- 
*'  rel,  ordnance,  munition,  ariillery,  boat,  and  other  fur- 
"  niture  of  and  in  the  faid  fhip  :  beginning  the  adventure 
•*  upon  the  faid  (hip  from  and  immediateiv  following 
"  the  date  of  the  policy,  and  fo  to  continue  and  endure 
"  until  the  {hip  {hall  be  arrived  as  above,  and  there  anchored 

'*  twenty- 
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"  twenty-four  hours  in  good  fafety."  The  perils  men-' 
tioned  in  the  pohcy  were  the  common  perils,  viz.  "  of 
"  the  feas,  men  of  war,  fire,  ^r ."  The  (hip  arrived  in  the 
river  Canicin^  in  China^  where  flie  was  to  ftay  to  clean  and 
refit,  and  for  other  purpofes.  Upon  her  arrival  there,  the 
fails,  yards,  tackle,  cables,  rigging,  apparel,  and  other  furni- 
ture, were  by  the  captain's  order,  taken  out  of  her,  anci 
put  into  a  warehoufe,  or  ftorehoufe,  called  a  bank-faul, 
built  for  that  purpofe  on  a  fund  bank,  or  fmall  iflanJ,  lying 
in  the  faid  river,  near  one  of  the  banks  called  Bank-faul 
Ijland^  in  order  to  be  there  repaired,  kept  dry,  and  pre- 
ferved,  till  the  Ihip  fliould  be  heeled,  cleaned  and  refitted. 
Some  time  after  this,  a  fire  broke  out  in  the  bank-faul,  be- 
longing to  a  Swedijh  fliip,  and  communicated  itfelf  to  another 
bank-faul,  and  from  thence  to  that  belonging  to  the  Onjlowy 
and  confumed  the  fame,  together  with  all  the  fails,  yards, 
l£c.  belonging  to  the  Onjlow  that  were  therein.  The  cafe 
flates  further,  that  it  was  the  imiverfal^  and  zvell-hnown  ufagCy 
and  has  been  fo  lor  a  great  number  of  years,  for  all  European 
fhips,  which  go  a  Chma  voyage,  except  Dutch  fhips,  (who 
for  fome  years  paft  have  been  denied  this  privilege  by  the 
Ckinefe^^nd  who  look  upon  fuch  denial  as  a  great  lofs),  when 
they  arrive  near  this  Baiih-Jaul  JJland^  in  the  river  Canton^ 
to  unrig  the  fiiips,  and  to  take  out  their  fails,  yards,  tackle, 
cables,  rigging,  apparel,  and  other  furniture  ;  and  to  put 
them  on  fliore  in  a  bank-faul,  built  for  ihat  purpofe  on  the 
faid  ifland  (in  the  manner  that  had  been  done  by  the  captain 
r  42  1  of  the  Onjlrjw^  on  the  prefent  occafion)  in  order  to  be  re- 
paired, kept  dry,  and  preferved,  until  the  fhips  fhould  be 
heeled,  cleaned,  and  refitted.  The  cafe  adds,  tliat  fo  doing 
is  prudent,  and  for  the  common  and  general  benefit  of  the 
owners  of  the  Ihip,  the  infurers,  and  infured,  and  all  perfons 
concerned  in  the  fafety  of  the  fliip.  The  fhip  arrived  from 
her  faid  voyage  in  the  Thames,  having  been  again  rigged, 
and  put  in  the  bell  condition,  the  nature  of  the  place  and 
circumftances  of  affairs  would  permit.  The  queftion  for 
the  opinion  of  the  court  was,  whether  the  infurers  are  liable 
to  anfwer  for  this  lofs,-  fo  happening  upon  the  bank-faul, 
within  the  intent  and  meaning  of  this  policy. 

The 
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The  court,  after  a  folemn  argument,  to.-;k  time  to  confi- 
cler  the  queftion,  and  then  Lord  Mansfield  delivered  the  una- 
nimous opinion  ot  the  court  for  the  plaintiff. 

Lord  Mansfield. — "  By  the  exprefs  words  of  the  policy,  the 
defendants  have  infured  the  tackle,  apparel,  and  other  furni- 
ture of  the  Onjloiv^  from  fire  during  the  whole  time  of  her 
voyage,  until  her  return  in  fatety  to  London^  without  any  re- 
ftri6lion.  Her  tackle,  apparel,  and  furniture,  were  ine- 
vitably burnt  in  China,  during  the  voyage,  before  her  return 
to  London.  The  event  then,  which  has  happened,  is  a  lofs 
within  the  general  words  of  the  policy  ;  and  it  is  incumbent 
upon  the  defendant  to  (hew,  from  the  manner,  in  which  this 
misfortune  happened,  or  from  other  circumllances,  that  it 
ought  to  be  conftrued  a  peril,  which  they  did  not  undertake 
to  bear.  If  the  chance  be  varied,  or  the  voyage  altered,  by 
the  fault  of  the  owner  or  mafter  of  the  ftiip,  the  infurer 
ceafes  to  be  liable  ;  becaufe  he  is  only  underftood  to  engage 
that  the  thing  fliall  be  done  fafe  from  fortuitous  dangers, 
provided  due  means  are  ufed  by  the  trader  to  attain  that 
end.  But  the  mafter  is  not  in  iault,  if  what  he  did  was 
done  in  the  ufual  courfe,  and  ior  juft  reafons.  The  infurer, 
in  eftimating  the  price  at  which  he  is  Vv^illing  to  indemnify 
the  trader  agaiufl  all  rifks,  muft  have  under  his  confideration 
the  nature  of  the  voyage  to  be  performed,  and  the  ufual 
courfe  and  manner  of  doing  it.  Every  thing  done  in  the 
ufual  courfe  muft  have  been  forefeen,  and  in  contemplation 
at  the  time  he  engaged  :  he  took  the  rifk,  upon  a  fuppofi- 
tion,  that  w^hat  was  ufual  or  necefTary  fhould  be  done.  In 
general,  what  is  ufually  done  by  fuch  a  (hip,  with  fuch  a  [  43  1 
cargo,  in  fuch  a  voyage,  is  underftood  to  be  referred  to  by 
every  policy,  and  to  make  a  part  of  it,  as  much  as  if  it  were 
exprelTed.  The  ufage  when  forefeeti.  is  rather  allowed  to 
be  done,  than  what  is  left  to  the  niafter's  difcretion,  upon 
unforefeen  events :  yet  if  the  mailer,  ex  jiifid  caujcty  go  out 
,of  the  wav,  the  infurance  continues.  Upon  thefe  principles 
it  i.-  .lifficult  to  frame  a  queftion,  which  can  arife  out  of 
.  this  cafe,  as  ftated.     The  only  objedion  is,  that  they  were 

burnt 
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CHAP,  burnt  in  a  bank-faul,  and  not  in  the  fhlp  ;  upon  land,  not  at 
.,^^  L^ii^^  fea,  or  upon  water :  and  being  appertinent  to  the  fhip,  roffes 
and  dangers  afhore  could  not  be  included.  The  anfwer  is 
obvious :  Firfl,  the  words  make  no  fuch  diftinftion :  Se- 
condly, the  intent  makes  no  fuch  diflinftion.  Many  acci- 
dents might  happen  at  land,  even  to  the  (hip.  Suppofe  a 
hurricane  to  drive  it  a  mile  on  fhore ;  or  an  earthquake  may 
have  a  like  effeft  ;  fuppofe  the  {hip  to  be  burnt  in  a  dry 
dock,  or  fuppofe  accidents  to  happen  to  the  tackle  upon  land, 
<aken  from  the  fhip,  while  accidentally  and  occafionally  re- 
fitting, as  on  account  of  a  hole  in  its  bottom,  or  other  mif- 
chance  ;  thefe  are  all  pofTible  cafes.  But  what  might  arife 
from  an  accidental  repair  of  the  fhip,  is  not  near  fo  flrong, 
as  a  certain,  necelTary  confequence  of  the  ordinary  voyage, 
which  the  parties  could  not  but  have  in  their  direft  and  im- 
mediate contemplation.  Here  the  defendants  knew  that 
the  fhip  mufl  be  heeled,  cleaned,  and  refitted,  in  the  river  of 
Canton  :  they  knew  that  the  tackle  would  then  be  pm  in  the 
bank-faul :  they  knew  it  was  for  the  fafety  of  the  fhip, 
and  prudent  that  they  fhould  be  put  there.  Had  it  been  an 
accidental  necefTity  of  refitting,  the  mafter  might  have  jufli- 
fied  taking  them  out  of  the  fhip,  ex  jujla  caufa  :  but  defcrib^ 
ing  the  voyage  is  an  exprcfs  reference  to  the  ufual  manner 
of  making  it,  as  much  as  if  every  circumflance  was  men- 
tioned. Was  the  chance  varied  by  the  fault  of  the  mafler  ? 
It  is  impofTible  to  impute  any  fault  to  him.  Is  this  like  a 
deviation  ?  No  :  'tis  ex  juJla  cauja^  which  always  excufes. 
Had  the  infurers  in  this  cafe  been  afked,  whether  the  tackle 
Ihould  be  put  in  the  bank-faul,  they  mufl,  for  their  own 
fakes,  have  infilled  that  it  fhould.  They  would  have  had 
reafon  to  complain,  if  from  their  not  being  put  there  a  mif- 
fortune  had  happened.  In  fuch  a  cafe,  the  mafter  would 
have  been  to  blame,  and  by  his  fault  would  have  varied  the 
chance.  They  have  taken  a  price  for  Handing  in  the  plain- 
[[  44  3  tiffs  place,  as  to  any  lofTes  he  might  fuftain  in  performing 
the  feveral  parts  of  the  voyage,  of  which  this  was  known 
and  intended  to  be  one.  Therefore,  we  are  all  of  opinion, 
that  in  every  light,  and  in  every  view  of  this  cafe,  in  rea- 
fon 


OFTHEPOLICY.  44 

fbti  and  jullice,  and  within  the  words,  intent,  and  mean- 
ing, of  this  pohcy,  and  within  the  view  and  contemplation 
of  the  parties  to  the  contraft,  the  infurers  are  liable  to  an- 
1  wer  for  this  lofs. 


Broiigh  v.Whit" 

more, 


Ken- 

.ij. 


This  cafe  has  fince  been  confirmed  by  Lord  Kenpn  and 
the  whole  court  of  Kino's  Bench.  4  I'^rm  R.  206 

■=•  See  port,  p.  56. 

for  another  point 

So  alfo  in  another  caffe,  the  fame  principles  were  adhered  Nobl-  and 
to,  and  the  fame  rule  of  decifion  was  adopted.  1  he  in- 
furance  was  upon  the  fhips  the  Hope  and  the  Anne^  at  and  ^'^^ii'-  ■^S 
trora  Danmouth  to  ff'aierford,  and  from  thence  to  the  port, 
or  ports,  of  dilcharge,  on  the  coaft  of  Labrador^  with  leave 
to  touch  at  Newfoundland .f  and  upon  any  kinds  of  goods  and 
merchandizes  \  and  alfo  on  the  (hips,  till  they  fhould  be 
arrived  at  their  port  of  difcharge,  and  fliould  have  moored 
at  anchor  twenty-four  hours^  and  on  the.  goods  until  the  fame 
Jhould  be  there  df charged  and  fafely  landed.  By  a  claufe  in 
the  policy,  money  advanced  to  the  fifiiermen  was  infured. 
The  Atjne  arrived  fafe  on  the  coaft  of  Labrador  on  the 
a2d  of  June^  and  the  Hope  on  the  14th  oljuly^  ^11^' 
From  the  time  of  their  arrival,  the  crews  were  employed 
in  fifhing,  and  had  taken  out  none  of  their  cargoes,  except 
at  leifure  hours  (partly  on  Sundays)  fuch  things  as  were 
immediately  wanted.  On  the  i-^ih  oi  Auguf^  zw  Anuria 
can  privateer  entered  the  harbour  and  took  both  the  vefleis, 
there  being  at  that  time  nobody  on  board  either  of  them. 
The  a6lion  was  brought  to  recover  the  value  of  the  goods. 
The  defence  was,  that  there  had  been  an  unneceflary  delay 
in  unloading  the  cargoes,  in  confequence  of  which  they 
had  been  expofed  to  capture,  and  that  the  underwriters 
ought  not  to  be  liable  for  what  had  happened  from  the  neor- 
ligence  of  the  infured.  The  plaintiffs  refted  their  cafe  on 
the  words  of  the  policy,  and  the  ufage  of  the  trade.  Thev 
called  the  captain  of  the  Anncy  who  fwore,  that  he  had 
been  the  fame  voyage  three  times  in  the  three  laft  years, 
and  that  they  had  proceeded  in  the  fame  manner  during 
each  of  the  voyages  j   that  he  did  not  think  the  plaintiffs 

h  had 
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had  warehoufes  fufficient  to  have  held  the  goods  if  they  had 
been  landed  ;  and  that  there  were  no  fettlements  on  the 
coaft  of  Labrador^  but  thofe  belonging  to  the  plaintiffs, 
r  45  J  ^"^  ^^  ^^^  failors  fwore  to  the  fame  efFeft.  The  plaintiffs 
then  called  one  French^  to  prove  the  cuflom  of  the  New- 
foundland trade.  This  evidence  was  objefled  to ;  but  Lord 
Mansfield  admitted  it,  and  the  witnefs  fwore,  that,  in  the 
Newfoundland  trade,  it  is  cuflomary  to  keep  their  goods 
on  board  feveral  months,  and  that  fometimes  they  have 
pait  of  their  homeward  cargo  of  fifh,  and  part  of  their  old 
cargo  on  board,  at  the  fame  time.  That  the  firft  obje6l  is 
to  catch  fiOi,  and  they  unload  only  at  times  when  they 
cannot  fifh.  The  old  cargo  being  chiefly  fait  and  provi- 
fions,  it  is  taken  out  gradually  for  curing  the  fifli,  and  for 
confumption.  The  teftimony  of  this  witnefs  was  confirmed 
by  one  Newman.  Neither  Newman  nor  French  had  been 
at  Labrador.  Mr.  Hunter  was  then  called,  who  proved, 
that,  fome  years  fince,  he  ufed  to  fend  veffels  of  his  own, 
and  alfo  chartered  veffels  to  Labrador ^  and  that  it  was 
ufual,  in  chartering  veffels,  to  ftipulate,  that  they  ftiould 
have  fixty  days  allowed  for  difcharging.  That  he  appre- 
hended they  were  oftentimes  longer  in  faft,  and  that  it 
was  not  fo  eafy  to  difcharge  a  cargo  at  Labrador,  as  at 
Newfoundland.  Upon  this  evidence  a  verdift  was  found 
for  the  plaintiffs,  and  in  the  fubfequent  term  the  defendant 
moved  to  fet  it  afide,  which  was  nut  granted. 

Lord  Mansfield. — "  The  trade  of  fiflilng  on  the  coaft  of 
Newfoundland^  efpecially  from  the  weft  of  England,  has 
been  known  and  pra6lifcd  for  many  years.  Since  the 
treaty  of  Paris,  a  new  trade  has  been  opened  to  Labrador, 
The  infurance  here  is  on  the  fhips,  and  on  the  goods  till 
'  landed.     The  defendant  fays,  the  plaintiffs  have  been  guilty 

of  an  unreafonable  delay  in  landing.  That  queftion  was 
to  be  tried  by  the  jury,  and  could  only  be  decided,  by 
knowing  the  ufual  praftice  of  the  trade.  Every  under- 
writer is  prefumcd  to  be  acquainted  with  the  pra6lice  of 
the  trade  he  infures,  and,  thaty  whether  it  is  recently  efta- 

blilhcd 
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btirtied  or  not.  If  he  does  not  know  it,  he  ought  to  in- 
form hiinfclf.  It  is  no  matter  if  the  ufage  has  been  only 
for  a  year.  This  trade  has  exifted,  and  has  been  conduced 
in  the  fame  manner  for  three  years.  It  is  well  known, 
that  the  hfhery  is  the  objedl  of  the  voyage,  and  the  fame 
fort  of  fiihing  is  carried  on  in  the  fame  way  at  Newfound' 
land.  I  ftill  think  the  evidence  on  that  fubjeft  was  pro- 
perly admitted,  to  fhew  the  nature  of  the  trade.  The 
point  is  not  analogous  to  a  common  law  cuftom." 

Mr.  Juftice  Bulhr. — "  I  think  there  was  fufHcient  evi-  [  4^  1 
dence,  without  calling  in  aid  the  ufage  of  the  Newfound- 
land trade  ;  for  it  appeared,  on  the  face  of  the  policy,  that 
the  fifhery  was  the  purpofe  of  the  voyage  :  but  I  think 
the  evidence  objefted  to  was  properly  admitted.  If  it  can 
be  (hewn,  that  the  time  would  have  been  reafonable  in  one 
place,  that  is  a  degree  of  evidence  to  prove,  that  it  was  fo 
in  another.  The  effeft  ol  fuch  evidence  may  be  taken  off, 
by  proof  of  different  circumftances.  It  is  very  true,  that 
the  cuftom  of  one  manor  is  no  evidence  of  the  cuftom  of 
another ;  that  has  been  determined  in  many  cafes :  but  the 
point  here  is  very  different ;  it  is  a  queftion  concerning  the 
nature  of  a  particular  branch  of  trade." 

The  rule  was  difcharged. 

Although  the  declfions  in  all  the  above  caufes,  notwith- 
ftanding  the  vaft  variety  of  circumftances  that  are  to  be 
found  in  them,  are  fo  uniform  in  principle ;  and  althouah 
we  find,  that  the  learned  judges  make  a  conftant  reference 
to  the  ufage  of  trade ;  jxt  in  no  inftance  whatever  has  this 
been  fo  apparent  as  in  the  cales  of  infurance  upon  Ecfl 
India  voyages,  in  which  the  infurers  have  been  held  liable, 
not  only  for  events  which  may  poffibly  happen  from  the 
port  of  difcharge  to  that  of  delivery  \  but  alfo  for  all  in- 
termediate, or  country  voyages,  upon  which  the  fhip  may 
be  difpatched  by  the  order  of  the  council  of  any  of  the  Eafl 
India  Company's  fettlements  abroad, 

h  S  It 
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It  is  not  that  in  thefe  cafes,  the  judges  have  given  • 
grearer  latitude  to  the  ufage  of  trade,  than  in  any  other ; 
but  becaufe  Irom  the  great  variety  of  cafes  that  have  arifen 
upon  the  fubje6t,  the  ufage  with  regard  to  the  Eafi  India 
vovawe  is  more  notorious,  and  better  eftabUflied  than  in 
thofe  where  the  queftion  has  but  feidom  occurred.  The 
grounds  and  reafons  ot  fuch  decifions  feem  to  have  been  the 
terms  in  which  all  the  printed  charter  parties  of  the  Eajl 
India  Company  are  conceived.  By  thofe  charter  parties, 
liberty  is  given  to  prolong  the  fliip's  flay  for  a  year ;  be- 
fides  which,  it  is  very  common  by  a  new  agreement  to 
detain  her  a  year  longer :  and  the  longer  a  Ihip  is  kept, 
it  is  the  more  beneficial  to  the  owners.  The  words  of 
the  policy,  too,  are  adapted  to  this  ufage,  being  without 
limitation  of  time  or  place,  and  without  any  reference  to 
f  47  ]  ^^"  ^^^  voyage  particularly  mentioned  in  the  charter 
party.  Thefe  charter  parties,  being  printed,  are  matter 
of  publick  notoriety  ;  and  are  fo  generally  and  univerfally 
known,  or  may  be  {o^  by  an  enquiry  at  the  India  Houjcy 
that  the  chance  of  her  ftay  is  alwavs  one  of  the  riiks  in- 
fured  :  and  both  the  infured  and  infurer  muft  be  fuppofed 
to  be  fully  apprized  and  fufiiciently  conufant  of  it.  Indeed, 
the  underllanding  of  the  policy  depends  fo  much  on  the 
courfe  and  ufage  of  the  Eaji  India  trade,  that  it  feems  t» 
be  contradidory  to  the  policy  to  fay,  that  the  underwriter 
did  not  underwrite  for  a  country  voyage. 

All  thefe  principles  were  fully  laid  down  by  Lord  Mans~ 
field  in  a  very  few  years  after  he  took  upon  him  the  admi- 
niltration  of  juftice  in  this  country  ;  and  they  have  been 
frequently  recognized,  and  invariably  purfued  in  a  multi- 
tude of  decifions  upon  fuch  policies  fince  that  time.  The 
learned  chief  jullice,  when  he  laid  down  thefe  rules,  as 
the  ground  of  his  then  opinion,  and  as  the  guide  of  future 
decifions,  faid,  he  did  fo,  becaufe  the  court  efleemed  this 
to  be  the  moll  convenient  way  of  determining  the  quef- 
tion  :  for  whoever  Ihould  thereafter  infure  on  an  Ea/i  India 
{hip  would  know,  that  he  infured  the  contingencies,  and 

might 
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might  take  proper  precautions  againft  them,  if  he  pleafcd. 
Whereas  if  every  perfon  Ihould  be  obliged  to  open  to  the 
infurer  all  the  grounds  of  his  expeftations  about  the  fhip's 
continuance  in  tiie  Enjl  Indies^  or  coming  to  England,  it 
might  produce  great  litigation  and  confufion  in  cafes  arifing 
upon  thefe  policies. 

The  cafes,  in  which  thefe  principles  were  fettled,  f-a'^^tfer  v. 
were  the  nine  caufes  tried  upon  the  fliip  IVinchelfea,  3  Burr.  I'yoy. 
pn  Eaji  Indiaman  ;  in  all  of  which  the  policies  were  tlie 
fame,  the  parties  only  being  different ;  and  all  of  which 
were  at  firit  tried  with  various  luccefs ;  but  the  nine  ver- 
di6h  were  ultimately  uniform  for  the  plaintiffs,  the  infured, 
againft  the  underwriters. 

The  charter  party  was  in  the  ufual  printed  form,  and 
contained  a  claufe,  empowering  the  company's  fervants 
abroad  to  detain  the  fhip  a  year  longer,  if  they  pleafed, 
than  the  time  originally  limited  by  the  charter  party.  The 
infurance  was  in  thefe  words,  *'  at  and  from  Bengal^  to 
*'  any  ports  or  places  whatfoever  in  the  Eajl  Indies^  ChinOy 
"  Perjia^  or  elfewhere,  beyond  \he  Cape  of  Good  Hope,  [  48  ] 
"  forwards  and  backwards,  and  during  her  ftay  at  each 
*'  place,  until  her  arrival  at  London^  on  money,  ^f."  On 
the  twenty-fifth  of  March  1762,  the  fhip  failed;  on  the 
nineteenth  of  September,  in  the  fame  year,  flie  arrived  at 
Bombay  ;  and  early  in  the  November  following,  fhe  left 
Bombay  the  firft  time.  The  (hip  arrived  at  Calcutta,  in 
Bengal,  on  the  fifth  oS.  March  1763  ;  and  on  the  twenty- 
eighth  of  the  fame  month,  the  prefident  and  council  of 
Bengal  entered  into  a  new  agreement  with  the  captain,  re- 
citing, that  the  charter  party  would  expire  on  the  eleventh 
of  February  1764,  but  that  the  prcfident  and  council,  find- 
ing it  expedient  to  detain  the  fhip  in  India,  and  being 
defirous  of  havmg  the  time  limited  in  the  charter  party 
prolonged,  ^c.  the  indenture  therefore  witneffeth,  that 
the  captain  lets  the  fhip  to  freight  for  one  whole  year 
from  the  faid  eleventh  of  February  1764.  The  ihip  ar- 
h  3  rived 


OF    THE    CONSTRUCTION 

rived  at  Bombay  a  fecond  time  in  July  1763  :  in  December 
following,  (he  again  failed  for  Bengal^  and  arrived  there 
early  in  1764:  on  the  nineteenth  oi  March  in  that  year 
Ihe  left  Bengal^  in  order  to  proceed  for  Bombay,  and  on 
the  tvventy-firft  of  that  month,  fubfequent  to  the  expira- 
tion of  the  old  charter  party,  the  (hip  was  loft.  On  the 
third  oi  April  1764,  Mr.  Hiimey  the  plaintiff  in  feveral  of 
thefe  aftions,  received  a  letter  from  the  captain,  dated  the 
fourteenth  oi  April  1763,  inclofing  a  copy  of  the  new 
agreement ;  v^^hich  letter  was  publickly  read  in  a  coffee- 
houfe.  The  next  day  after  the  receipt  of  the  letter,  fome 
infurances  were  made  by  Mr.  Hmne.  On  the  feventeenth 
of  July  1764,  other  infurances  were  effefted  by  Mr.  Hume, 
and  all  the  other  infurances  were  made,  after  the  captain's 
3  Biirr.  1713-  letter,  of  the  fourteenth  of  April  1763,  had  been  received 
and  publickly  read  in  a  cofFee-houfe, 

The  court,  after  laying  down  all  thofe  principles  above 
ilatcd,  refpe6ting  the  notorious  ufage  of  this  branch  of 
trade,  enlarged  upon  the  cirGumftances  peculiarly  diftin- 
gulihing  thefe  caufes.  "  No  mention  was  made,  or 
*'  queftion  afked,  at  the  time  of  underwriting,  when  the 
"  fbip  was  chartered  ;  when  fhe  failed  from  ^wg-/^;;/:/;  when 
"  ihe  SLirived  in  India;  whether  flie  was  detained  a  year 
"  according  to  the  provifo  in  the  charter  party:  and  yet 
*'  her  continuance  in  the  Eajl  Indies  depended  upon  all 
"  thefe  fa£ls.  If  they  ought  neceffarily  to  be  difclofed, 
r  ■fo  1  **  ^^^^  policy  was  void,  to  the  knowledge  of  the  under- 
*'  writers,  at  the  time  they  took  the  premium.  The  evi- 
*'  dence  in  all  the  caufes  was  very  ftrong,  that  her  flaying 
*'  a  year  longer,  if  known,  would  not  have  varied  the 
*<  premium.  This  fliip  was  inllued  at  the  fame  premium 
**  after  the  prolongation  of  her  flay  in  India  was  known. 
"  None  of  the  defendants  defired  to  be  o£F,  after  they 
"  knew  that  an  account  of  the  new  agreement  had  been 
"  received  in  England  upon  the  third  of  April  1764, 
<■*  which  was  notorious  to  them  all,  before  the  intelhgence 
f«  of  her  Ipfs;  v^^hich  came  in  the  O^oher  following.    So 

♦'  that 
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*»  that  if  there  had  been  any  force  in  the  obje6lion,  it 

"  would   have   been  waved   by   the   acquiefcence  of  the 

"  underwriters,    after   they   were    fully    apprized   of  tlie 

«  whole." 


So  alfo,  in   an   action   upon  a  policy  "  on   the  goods,  Gregory  v. 
**  fpecie,  and  effects,  of  the  plaintiff",  on  board  the  fhip  on   b.  R.  Tnnity 
*'  her    voj'age   from  London  to  Madras  and  China^    with  ^*    ^^' 
*'  liberty  to  touch,  ftay,  and  trade,  at  any  ports  or  places 
*'  whatfoever,"  a  fimilar  queftion  arofe  upon  the  following 
fads.     When   the  fhip  arrived  at  Madras^   flie  was   too 
late  to  go  to  China  that  year ;    upon  which  flie  was  em- 
ployed by  the  council  there  to  go  from  Madras  to  Bengal 
to  fetch  rice,  which  voyage  fhe  performed  once,  and,  in 
attempting  to  perform  it  a  fccond  time,  was  loft.     The 
jury  found  a  verdift  for  the  plaintiffs 

A  new  trial  was  afterwards  moved  for  on  two  grounds,  vide  fupra, 
one  of  which  only  is  material  here,  viz.  that  thefe  inter-  '^•/'  P, "', 

■'  where  tlie  othei 

mediate  voyages  w^ere  not  infured  under  the  policy ;    for  pui"t  is  ftated. 
that  the  words  "  to  touch,  ftay,  and  trade  at  any  ports  or 
"  places  whatfoever"  only  meant,   to  give  a  licence   to 
llay  at  fuch  places,  as  it  ftiould  be  neceflary  to  flop  at  in 
the  courfe  of  the  voyage. 

Lord  Mansfield. — "  To  underftand  this  policy  you  mufl 
refer  to  the  courfe  of  trade,  to  which  it  relates.  What  is 
the  courfe  of  trade  with  the  Eaji  India  Company  ?  If  an 
India  fliip  come  to  Madras  too  late  in  the  feafon  to  pro- 
ceed to  China^  the  council  employs  her  in  an  intermediate 
voyage.  It  is  beneficial  to  all  parties  fo  to  employ  her ; 
the  underwriters  are  perfe6lly  well  acquainted  with  this 
ufage,  and  are  bound  to  take  notice  of  it.  Before  the 
year  1780,  it  was  ufual  to  infure  both  the  outward  and 
homeward-bound  voyage  in  one  policy,  and  then  the  [  50  ] 
words  "  backwards  and  forwards"  were  inferted  :  but  fmce 
that  time,  they  have  feparated  the  infurance,  and  infure 
the  outward  voyage  in  a  diftindl  policy.  The  policy  in 
h  4  queftion 
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quefllon  differs  from  others  ;  becaufe  it  contains  a  permlL 
fion  to  trade^  as  well  as  to  touch  and  flay ^  at  any  ports  or 
places,  which  is  not  ufual  in  policies  of  this  nature :  for 
in  general  they  only  permit  them  to  touch  andjiay^  which 
words  can  only  be  intended  to  give  a  permiffion  fo  to  do, 
if  neceflity  oblige  them  ;  but  to  touchy  Jiay,  and  tradcy  are 
words  fo  large,  that  they  feem  to  include  the  intermediate 
voyage.  It  would  narrow  the  conftruftion  very  much, 
indeed,  to  fay,  that  the  policy  relates  to  thofe  places  only, 
at  which  they  fhall  ftop  in  the  voyage.  The  words' made 
uTe  of  certainly  take  in  the  intermediate  voyage ;  and 
the  ufajie  of  trade  confirms  this  conftru6lion."  The  con- 
fequence  of  this  opinion  was,  that  the  verdi6t  of  the  jury 
was  held  to  be  right. 

Farquhaifoii  So  alfo,  in  an  aflion  on  a  policy  of  infurance  upon  the 

V.  Hunter,  ^     r  r  -n /r  in 

B.  R,  Hilary  fliip  BJandfordy  "  at  and  from  London  to  Madras  and  Ben- 
33  Geo.  III.  „  ^^j^  beginning  the  rifk  upon  the  faid  (hip,  Iffc.  at  Lon^ 
**^  don^  and  fo  to  continue  till  the  arrival  of  the  faid  fhlp  at 
♦'  Madras  and  Bengal^  with  liberty  to  touch  and  flay  at 
*'  any  port  or  place  in  this  voyage  :"  the  fafls  were  thefe. 
The  Blandford  arrived  at  Madras^  where  her  cargo  was 
unloaded,  by  order  of  the  prefidency  ;  fhe  was  then  fent 
for  rice  to  Vljagipatnam^  and  by  an  entry  in  the  council 
book,  her  voyage  to  Bengal  is  faid  to  be  poftponed.  That 
part  of  her  outward-bound  cargo,  which  was  intended  for 
Bengal^  was  fent  thither  in  the  Lord  Mulgrave^  and  after- 
wards the  Blandford  v/di^  fent  to  Bengal  in  ballaft,  and  was 
taken  in  the  pafTage ;  for  which  lofs  this  aflion  was 
brought.  At  the  trial.  Lord  Mansfield  thought  the  words 
in  the  policy  would  not  admit  of  fuch  a  latitude  of  con- 
flrudion,  as  to  take  in  the  intermediate  voyage,  the  words 
being  much  narrower  than  thofe  in  Gregory  v.  Chrijlie : 
upon  which  the  plaintiff  was  nonfuited. 

However,  in  the  following  term,  when  a  motion  was 

made  to  fet  afide  the  nonfuit,  his  lordfhip  faid,  "  This  is 

^  ?*  a  policy  on  the  fhip  :    it  is  an  India  voyage  :    and  the 

"  ufage 
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**  ufage  as  to  the  intermediate  voyages  is   notorious  to 

**  both  parties ;    and  the  contraft  refers  to  it.     The  in- 

<'  furance   here   is    from  London   to  Madras  and  Bengal.        f  ci   T 

"  What  is  the  ufage  of  the  trade  ?    That  when  the  fhips 

*'  arrive   at    Madras^   the    council    may   fend  them   elfc- 

«  where." — The  other  judges  concurred  ;  and  the  rule  for 

fetting  afide  the  nonfuit  w^as  made  abfolute. 

From  thefe  cafes  it  is  evident,  that  in  the  conftruflion  of 
Eajl  India  poUcies,  whether  the  words  be  large  and  com- 
prehenfive,  as  in  Salvador  v.  Hopkins ^  and  Gregory  v, 
Chrijlje ;  or  reftrained  and  limited  as  in  the  laft  cafe,  the 
ufage  of  trade  fhall  always  be  confidered,  and  the  interme- 
diate or  country  voyages  held  to  be  infured.  At  the  fame 
time,  though  the  general  rule  be  fo,  the  parties  ccntra6ling 
may,  by  their  own  agreement,  prevent  fuch  a  latitude  of 
conftruclion  ;  and  fo  Lord  Alansfield  faid  in  Salvador  v. 
Hopkins.  In  order  to  do  this,  it  is  not  neceffary  that  ex- 
prefs  words  of  exclufion  fhould  be  inferted  in  the  policy  ; 
tut  if,  from  the  terms  ufed,  the  court  can  colleft  that  fuch 
was  the  intention  of  the  parties,  that  conftrudfion,  which 
is  moft  agreeable  to  their  intention,  fhall  mofl;  affuredly 
prevaij. 

Thus,  In  an  aftion  upon  a  policy,  the  voyage  infured  Lavabre  v.  Wii- 
was  defcribed  in  thefe  words :  "  at  and  from  Porf  L'Orient  [""  walti"^'*' 
"  to  Pondicherry^  Madras^  and  China^  and  at  and  from  thence  Douglas  284. 
"  back  to  the  fhip's  port  or  ports  of  difcharge  in  France^ 
*'  with  liberty  to  touch,  in  the  outward  or  homeward  bound 
"  voyage y  at  the  ifles  of  France  and  Bourbon.,   and  at  all  or 
*'  any   other  place  or  places  what  or  wherefoever."     In  a 
fubfequent  part  of  the  policy,   there  was  this  claufe,  "  and 
**  it  fhall  be  lawful  for  the  faid  fhip  in  this  voyage^  to  pro- 
"  ceed  and  fail   to,  and   touch   and   {}ay  at   any  ports  or 
"  places  whatfoever,  as  well  on  this  fide,  as  on  the  other 
**  fide   of  the  Cape  of  Good  Hope,  without  being  deemed  a 
M  deviation."     The  fhip  arrived  at  Pondichcrry,  and  after 
remaining  there  one  month,  fhe  failed  for  Bengal,  inltead 

of 
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of  going  to  China :  having  wintered  at  Bengal^  and  re- 
ceived confiderable  repairs,  flie  returned  to  Pondicherry\ 
and  having  taken  in  a  homeward-bound  cargo,  proceeded 
in  her  voyage  back  to  UOr'ient^  but  was  taken  by  the  Men- 
tor privateer.  The  queftion  in  that  cafe,  as  far  as  it  is  ma- 
terial to  us  in  this  part  of  our  work,  was  whether  the  voy- 
age to  Bengal  was  infured  within  the  conftruftion  of  this 
Mr,  Douglas.  poHcy.  The  reporter  of  this  cafe  fays,  it  was  Infifled,  in 
the  opening  for  the  plaintiffs,  that,  under  the  general  li- 
r  C2  1  berty  given  by  the  policy,  of  touching  at  all  places  what- 
foever,  the  veffel  might  go  to  Bengal^  which,  by  the  ope- 
ration of  thofe  words,  was  as  much  part  of  the  voyage,  as 
if  it  had  been  exprefsly  named. — Lord  Mansfeld^  however, 
having  intimated  a  clear  opinion,  that  the  general  words 
were,  by  the  exprefTions  of  "  in  the  outward  or  homeward 
"  bound  voyage^*  and  "  in  this  voyage"  qualified  and  re- 
ftrained  fo  as  to  mean  all  places  whatfoever  in  the  ufual 
courfe  of  the  voyage  "  to  and  from  the  places  mentioned  in 
"  the  poUc)\^*  this  ground  was  immediately  abandoned,  and 
never  farther  mentioned  by  the  counfel  for  the  plaintiffs  in 
the  progrefs  of  thefe  caufes. 

But  although  the  judges  have  been  thus  liberal  in  their 
conftruftions  of  this  contraft,  and  have  gone  as  far  as  pof- 
fible  to  effeftuate  the  intention  of  the  parties ;  yet  they 
have  never  extended  thofe  equitable  principles  to  fuch  a 
length  as  to  fay,  that  when  a  man  has  infured  one  fpecies 
of  property,  he  fhall  recover  damage,  which  he  has  fuf- 
fered  by  the  lofs  of  a  defcription  of  property,  different  from 
that  named  in  the  policy.  Thus  a  man,  who  has  infured 
a  cargo  of  goods,  cannot  recover  under  fuch  a  policy,  the 
freight,  which  he  has  paid  for  the  carriage  of  that  cargo  ; 
nor  (hall  it  be  permitted  to  an  owner  of  a  fhip,  who  infures 
the  ffdip  merely^  to  demand  fatisfadion  for  the  lofs  of  mer- 
See  port,  53.  chandize  laden  thereon,  or  to  afk  from  the  infurers  extraor^ 
dinary  wages  paid  to  the  feamen,  or  the  value  of  proviftons 
confumedy  by  reafon  of  the  detention  of  \\\Q  pip  at  any 
port,  longer  than  was  expeded. 

Such 
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Such  attempts  have,  indeed,  been  made,  but  they  have 
always  been  refifled ;  for  to  admit  of  fuch  demands  would 
introduce  an  infinite  variety  of  frauds,  and  would  be  re- 
pugnant to  the  moft  fettled  maxims  of  infurance  law,  and 
to  the  conftant  pradllceand  ufage  of  trade.  In  MoJloy  it  is  ^^^Hoy  b. 
faid,  that  if  a  merchant  infure  a  fhip  generally,  and  the 
ftiip  then  happen  to  be  laden,  and  if  it  afterwards  mifcarry, 
the  infurer  (hall  not  anfwer  for  the  goods,  but  only  for  the 
(hip.  This  pofition  Hands  uncontradiQed  by  any  foreign 
writer  ancient  or  modern,  and  is  fupported  by  feveral  deci-  16 
fions  of  the  firft  authority  in  this  country. 

In  an  infurance  tipoti  the  ftj'ip  Tartar  at  and  from  London       [  53  ] 
to  NewcaJJIe^  and  MarfeilleSy  and  at  and  from  Marjeilles  to  Fletcher  and 
her  difcharging  port  or  ports  in  the  fFeJl  Indies  [Jamaica   sitt.  aucr  Eaft/ 
excepted),  the   fafts  were,    that  the  fliip  being  diftrefied   Lltd'ManTrieid 
bore  away  for  Minorca^  and  put  into  Port  Mahon^  where  at  Guildhall. 
the  captain  obtained  leave  from  the  vice  admiralty  court 
to  have  his  fliip  furveyed,  in  confequence  of  which,  fhe 
was  long  detained  ;  and  the  aftion  was  brought  to  recover 
the  extraordinary   wages,    and   the    provifions    expended 
during  the  detention  for  thefe  repairs. 

Lord  Mansfield  was  of  opinion,  that  fuch  articles  as 
failors  wages  and  provifions  expended,  while  a  fhip  is  de- 
tained to  refit,  can  never  be  allowed  as  a  charge  againll 
the  infurer  on  the  J}jip\  and  a  verdifl  was  accordingly  given 
for  the  defendant. 

In  another  caufe,  after  a   trial  at  Gulldhally  a  fpecial  Baiiiie  v.  Mou- 
cafe  was  refcrved  for  the  opinion  of  the  court,  flating,  that  hu.  25' Geo. ' 
this  was  an  aflion  upon  a  policy  of  infurance  on  goods  at  ^^^* 
and  from  Nevis  to  Brijlol.     The  fhip  failed  from  Nevis  ; 
but,  before  her  arrival  at  Brijlol^    fhe  was   captured  and 
taken  into  Morlaix,   and  thei'e   condemned.     An    appeal 
was  lodged  in  the  parliament  of  Parisy  where  the  fentence 
was  reverfcd,  and  the  fliip  and  cargo  were  decreed  to  be 
reftored.     Before  the  fentence  of  rcflitiuion,  the  fliip  and 

cargo 
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cargo  bad  been  ibid  ;  but  the  money  was  paid,  the  charges 
of  profecutlng  the  appeal  being  deducted.  The  defendants 
have  paid  all  the  charges  of  the  fuit,  and  the  falvage,  ex- 
cept the  fum  now  in  demand,  which  wa";  paid  by  the 
plaintiffs,  as  owners  of  the  goods  to  the  owner  of  the  fhip 
iov  freight  pro  rata  itineris  :  and  for  which  freight  this  ac- 
tion is  brought  on  tiiC  policy  on  goods. 

After  time  taken  to  deliberate.  Lord  Mansfield  delivered 
the  unanimous  opinion  of  the  court  for  the  defendants : 
the  item  now  in  litigation,  his  lordihip  fdid,  is  that  which 
was  paid  for  freight,  by  the  owner  of  the  cargo  to  the 
proprietor  of  the  fhip  pro  rata  itineris.  The  queftion  is, 
whether  he  can  charge  thefe  underwriters  for  it.  As  be- 
tween the  owners  of  the  fhip  and  cargo,  in  cafe  of  a  total 
lofs,  no  freight  is  due :  but  as  between  them  no  lofs  is 
total,  where  part  of  the  property  is  faved,  and  the  owner 
C  54  3  takes  it  to  his  own  ufe.  In  this  cafe,  the  value  of  the 
goods  was  reflored  in  money,  which  is  the  fame  as  the 
goods;  and  therefore  freight  was  certainly  due  pro  rata, 
itineris.  But  as  between  the  owners  ot  the  goods,  and  the 
underwiters  upon  the  cargo^  the  latter  have  nothing  to  do 
•u'ith  the  freight.  The  owner  of  the  fhip  has  a  lien  for 
his  freight ;  but  in  a  total  lofs,  literally  fo  called,  no 
freight  is  due.  In  cafe  of  a  lofs,  total  in  its  nature,  with 
falvage,  the  owner  may  either  take  the  part  faved,  or 
abandon  :  but  in  neither  cafe,  can  he  throw  the  freight 
upon  the  underwriters ;  becaufe  they  have  not  engaged  to 
indemnify  him  againfl  it. 

Eden  V.  Poole,  Xhis  alfo  was  an  a(5lion  on  a  policy  of  infurance,  which 

J785.  was  on  ihefijip  and  goods  from  Ojiend  to  Dominique.     The 

following  fads  appeared  in  evidence  :  that  the  fhip  met 
with  bad  weather,  and  was  in  great  diflrefs :  that  the 
crew  threatened  to  take  the  command  from  the  captain, 
unlcfs  he  would  make  for  the  firft  port :  that  he  then  went 
to  Ferrol  to  repair  his  fhip,  and  by  the  time  the  repairs 
were  fijiilhed,  the  crew  forfook  her :    that  he  then  got 

another 
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mother  crew,  and  at  the  mcment  he  was  going  to  fail, 
the  Spanijl)  governor  flopped  him  :  that  after  a  detention  of 
37  days,  flie  was  difcharged,  and  then  arrived  at  Domi- 
nique. This  aftion  was  brought  for  the  expence  incurred 
by  wages,  provifions,  ^V.  during  the  demurrage  at  Ferrol. 
On  the  part  of  the  infurer  it  was  contended,  and  fo  held 
by  Mr.  Juftice  BuUer^  who  prefided  upon  that  trial,  that 
the  freight,  and  not  the  fhip,  is  hable  for  this  lofs,  and 
that  the  charge  ot  demurrage  could  not  be  allowed  upon 
this  policy.     The  plaintiff  was  nonfuited. 

Agreea^>!y  to  the  above  do<5lrine,  there  is  a  modern  Robcitfon  v. 
decifion  of  the  wh^jle  eourt  of  Kmg's  Bench.  That  alfo  Hi  26Geo.lir. 
was  an  adion  on  a  policy  of  infurancc,  on  the  (hip  Dum-  ^  '^""^  Reports, 
fries^  at  and  from  London  to  Africa  during  her  flay  and 
trade  there,  aiid  at  and  from  'hence  to  btr  port  or  ports  of 
difcharge  in  the  Briiijh  fVe/t  India  iflands,  to  recover  a 
partial  lofs.  The  tacls  were,  that  this  fhip,  in  the  courfe 
of  the  lad  war,  after  performuig  her  voyage  to  Africa^  in 
coming  from  thence  laJen  with  flaves  to  the  Weft  Indies^ 
touched  at  Barhudoes  '\r\  December  17  81,  for  the  purpofe  of 
watering,  at  which  ifland  an  embargo  was  laid  on  all 
fhips,  by  order  of  Lord  Hood^  the  commander  in  chief 
upon  that  Ration  \  ani  the  vefTel  was  detained  a  confider- 
able  time.  The  captain  applied  for  leave  to  depart ;  but  r  «:<:  1 
was  refufed  :  whereupon  he  attempted  to  fail  away  pri- 
vately in  the  night,  but  was  purfiied  by  the  Salamander 
(loop  of  war,  aiid  after  a  fiight  engagement,  he  was 
brought  back,  the  Dumffies- not  having  fuflained  any  da- 
mage, for  which  the  underwriters  could  be  charged,  on 
account  of  a  claufe,  exempting  them  from  partial  lofles, 
not  amounting  to  3  per  cent.  Lord  Hcod^  in  confequence 
of  this  breach  of  embargo,  upon  her  return  took  almofl  all 
the  men  out  of  the  Dumfries^  difperfed  feme  of  the  crew 
among  the  fhips  of  war,  the  captain  and  the  refl  of  the 
crew  were  confined  ;  and  the  fhip  was  detained  at  Barba- 
does  till  the  April  following.  This  detention  however, 
was  not  proved  to  have  arifen  foJely  from  the  embargo, 

as 
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P-  as  it  appeared,  that,  for  fome  part  of  the  time,  the  fm alt- 
pox  prevailed  among  the  (laves,  and  that  the  embargo 
was  frequently  taken  off  and  renewed  between  De- 
ccmber  and  April.  The  adion  was  brought  to  recovef 
from  the  infurer  vpon  the  Jhip  the  additional  wages  paid  to 
the  feamen,  and  the  charges  for  provijims,  during  this  de- 
tention. 

Mr.  Juftice  BuUer  was  of  opinion,  at  the  trial,  that  the 
only  damages  proved,  being  items  for  feamens  wages,  pro- 
vifions,  and  demurrage,  during  the  detention,  could  not  be 
recovered  under  this  policy  on  the  (hip  only.  To  make  the 
underwriter  liable,  there  muft  be  a  lofs  of  the  Ihip,  for  the 
policy  is  on  the  body  of  the  fhip  only  ;  and  if  file  arrive 
fafe  at  her  port  of  delivery,  be  the  voyage  ever  fo  long, 
you  cannot  recover  under  fuch  a  policy  ;  if,  indeed,  fhe  be 
in  fuch  a  ftate  as  to  prevent  her  from  compleating  her  voy- 
age, it  is  certainly  a  lofs.     The  plaintiff  was  nonfuited. 

In  the  following  term  a  motion  was  made  to  fet  afide  the 
nonfuit,  which,  after  argument,  was  refufed  by  the  whole 
court  to  be  done,  and  upon  that  occafion  Lord  Mansfield 
faid,  "  There  is  no  authority  to  ftiew,  that  on  this  policy, 
the  infured  can  recover  for  fuch  a  lofs  ;  but  it  is  contrary 
to  the  conftant  praftice.  On  a  policy  on  a  /?>//>,  failors 
wages  or  provifions  are  never  allowed  in  fettling  the 
damages.  The  infurance  is  on  the  body  of  the  fiiip^  tackle, 
and  furniture  ;  not  on  the  voyage  or  crew.  In  this  cafe  it  is 
r  56  1  admitted,  that  there  was  no  damage  done  to  the  fhip, 
tackle,  or  furniture  ;  and  therefore  I  think  the  direction 
was  right,  and  that  the  plaintiff  ought  not  to  recover." 

Mr.  Juftice  Bulkr. — "  I  take  it  to  be  perfeftly  well  fet- 
tled, that  you  are  not  to  recover  on  a  policy  on  the  body 
of  the  fhip  for  feamens  wages  or  provifions ;  thefe  are  not 
the  fubjed  of  the  infurance.  The  cafe  put  at  the  bar  proves 
the  rule.  For  if  the  fliip  had  been  detained  in  confequence 
©f  any  injury  which  ihe  had  received  in  a  ftorro,  though  the 

underwriter 
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underwriter  muft  have  made  good  that  damage,  yet  yoa 
could  not  have  come  upon  him  for  the  amount  of  wages  or 
provifions,  during  the  time  (he  was  fo  repairing.  Plere 
the  (hip  itfelf  is  fafe  ;  and  the  court  only  look  to  the  thing 
itfelf,  which  is  the  fubjeft  of  infurance  ',  and  the  wages 
and  provifions  are  no  part  of  the  thing  infured." 

The  do61rine  contained  in  the  preceding  cafes  was  much 
'cUfcuffed,  and  by  fome  fuppofed  to  be  confiderably  fhaken 
by  a  decifion  of  the  court  of  King's  Bench  in  the  year 
1791  ;  where  it  was  unanimoufly  held  by  the  learned 
judges,  that  provi/ions  fent  out  in  a  (hip  for  the  ufe  of  the 
crew  are  protefted  by  a  policy  of  infurance  on  the /hip  and 
furniture.  In  the  argument  of  that  cafe,  the  judges  at 
firft  thought  it  fell  within  the  principle  of  decifion  in  Rs^ 
bertjon  v.  Ewcr^  which  they  were  determined  to  fupport : 
but  the  grounds  of  diftirjftion  between  the  two  decifions  are 
ftated  with  fo  much  clearnefs  and  perfpicuity,  and  the  effecl: 
of  ufage  upon  this  fpecies  of  contraft  fo  well  afcertalned, 
that  I  feel  it  my  duty  not  to  abriuje  the  arguments  adopt- 
ed by  the  court. 

It  was  an  aQion  on  a  policy  of  infurance  on  an  EaJ}  grongh  vAVhlt- 
Jndia  and  China  ihip,  and  on  the  tackle,  ordnance,  ammu-  "^o"^^'  4  Term 
Hition,  artiller}^,  2caA  furniture  of  the  jlnp.  At  the  trial  be- 
fore Lord  Kenyan  at  Guildhall^  it  appeared  that  while  the 
fhip  was  lying  off  Bank-faul  Ifland  in  the  river  Canton^  it 
became  neceffary  to  refit  her,  for  which  purpofe  the /lores 
and  provifions  were  taken  out  of  her,  and  put  into  a  ware- 
houfe,  called  a  bank-faul,  and  that  while  they  were  in  the 
warehoufe,  they  were  deftroyed  by  an  accidental  lire.  It 
was  admitted  that  the  policy  covered  all  the  articles  but  the 
provifions,  which  were  merely  for  the  ufe  of  the  fhip's 
crew  :  but  if  thofe  provifions  were  not  protedled  by  the  po^- 
licy,  then  there  was  not  an  average  lofs  of  3  /.  per  cent.  It 
was  confidered  in  the  fatne  light,  as  if  the  accident  had  hap-  41.  ^"  "''  ^^^^ 
pened  on  board  the  fliip.  For  the  defendant  it  was  con- 
tended, that  the  provifions  were  not  proteded  by  the  infur- 
8  •  >  ance ; 
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ance  ;  but  one  of  the  jury  faid,  it  had  been  determined  m 
Lord  Mansfield's  time,  that  they  were  included  under  the 
word  furniture^  under  which  decifion  the  m^^rchants  had 
fmce  acquiefced  j  on  which  the  plaintiffs  obtained  a 
verdift. 

A  motion,  founded  upon  this  objedtion,  was  afterwards 
made  to  fet  afide  the  verdi£l,  and  an  enquiry  was  ordered 
refpefting  the  cafe  alluded  to  by  the  juryman  ;  and  the  ar- 
gument was  fully  entered  into  at  the  bar. 

Lord  Kenyan^  after  obferving  on  the  loofe  and  ambiguous 
terms  of  policies  of  infurance,  faid,  "  The  queftion  herearifes 
on  the  meaning  of  the  word  '•'■  furniture  "  one  of  the  ju- 
rymen faid,  and  in  that  he  is  now  confirmed,  that  according 
to  the  underftandings  of  thofe  who  enter  into  thefe  con- 
trails, it  includes  the  proviftons  for  the  ufe  of  the  cretv.  Now, 
among  the  feveral  accidents,  againft  which  the  defendant 
infured,  are  perils  by  fire  \  and  this  fhip  being  at  C^w/o^,  it 
became  neceflary  to  refit  her,  and  to  take  out  all  her  goods 
and  land  them  on  this  ifland,  where  the  accident  happened  ; 
by  which  thefe  provifions,  with  the  reft  of  the  goods ,  were 
burned  ;  and  there  is  no  doubt  but  that  the  lofs  on  this 
ifland  muft  be  confidered  in  the  fame  light  as  if  it  had  hap- 
pened on  board  the  fliip  itfelf.  This  was  determined  in 
Pelly  V.  The  Royal  Exchange  Affurance  Company.  Then  if 
thefe  provifions  be  infured  as  part  of  the  out-fit  of  the 
fhip,  and  they  were  confumed  by  one  of  the  perils  infured 
againft,  there  is  an  end  of  the  queftion  ;  a  lofs  has  happened 
within  the  meaning  of  the  policy ;  and  confequently  the 
defendant  is  liable.  But  it  was  faid  in  the  argument  that 
the  inftant  any  of  the  provifions  were  confumed  on  board, 
there  could  not  be  a  total  lofs  :  but  the  fhort  anfwer  to  that 
is,  that  that  comes  within  the  wear  and  tear  of  the  fliip, 
and  it  might  as  well  be  faid  that  if  a  maft  were  a  little  in- 
jured there  could  not  be  a  total  lofs.  If  this  decifion  were 
to  militate  againft  any  determination,  or  even  an  obiter 
didunii  of  Lord  Mansfieldt  I  fliould  have  hefitated  for  f3:ae 

time 
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lime  before  1  delivered  my  opinion.  But  the  cafe  of  Ro- 
bertfon  v.  Ewer  is  clearly  diilinguilhable  from  the  prefent  j 
here  the  goods  were  con  fumed  by  an  accident  by  fire  on 
board  the  fhip,  (for  the  ifland  was  for  this  purpofe  equiva- 
lent to  the  fhip),  and  within  the  meaning  of  the  policy  of 
infurance  :  but  in  that  cafe  they  vvere  confumed  by  the  AV- 
jrroes  during  a  detention  of  the  (hip. 

Mr.  Juftice  Ajhhurjl. — "  The  cafe  cited  is  not  like  the 
prefent,  for  the  reafon  given  ;  and  I  think  that  this  lofs 
comes  within  the  terms  of  the  policy.  It  is  an  undertaking 
to  infure  againft  all  accidents  which  will  prevent  the  provi- 
fions  being  applied  to  the  purpofe  for  which  they  were  in- 
tended. Thefe  provifions  were  part  of  the  out-fit ;  they 
were  confumed  by  fire,  (one  of  the  accidents  againft  which 
the  defendant  infured),  and  confequently  could  not  be  ap- 
plied to  tlic  purpofe  for  which  they  were  put  on  board.'* 

Mr.  Juftice  Biiiler. — "  I  am  clearly  of  opinion  that  the 
underwriters  on  the  body  and  furniture  of  the  fhip  are  liable 
to  pay  the  amount  of  thefe  provifions,  which  were  bought 
to  replace  thofe,  which  were  confumed  by  an  accident  whh- 
in  the  meaning  of  the  policy.  Without  commenting  on 
the  words  of  the  policy,  it  is  fufficient  to  fay  that  a  policy 
of  alTurance  has  at  all  times  been  confidered  in  courts  of  law 
as  an  abfurd  and  incoherent  iuftrument ;  but  it  is  founded 
on  ufage,  and  muft  be  governed  and  conftrued  by  ufage. 
Now  it  is  perfe6lly  clear  that  in  every  inftance,  where  lofTes 
have  been  fettled,  the  provifions  put  on  board  the  vefiel 
when  (he  failed,  have  been  confidered  as  part  of  the  fhip. 
The  value  is  taken  in  this  way  ;  the  underwriters  have  a 
right  to  go  and  fee  the  ihip,  to  examine  the  value  of  the 
hull,  the  mafts,  and  the  provifions ;  the  value  of  the  fliip 
alone  comprehends  all  thefe  articles :  but  though  the  under- 
writers have  a  right  to  examine  the  fliip  Itfelf,  in  point  of 
faft  they  do  not,  becaufe  they  know,  from  experience,  the 
quantity  of  provifions  neceflary  for  the  crew  for  the  in- 
tcHided  voyage  ;  and  if  that  value  be  ftated  to  them  in  the 

i  ordinary 
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otdinary  way?  they  fign  their  names  immediately  without 
making  further  enquiries.  Then  if  the  provifions  be  in- 
cluded in  a  policy  on  the  (hip,  and  the  fhip  and  all  the  pro- 
vifions be  loft,  the  underwriters  mufl:  make  good  the  whole 
lofs,  whether  it  be  a  valued  or  an  open  policy.  But  it  has 
been  faid  that,  if  an  accident  happen  after  fome  of  the  pro- 
vifions are  confumed,  the  underwriters  are  entitled  to  a  de- 
du6lion  to  the  amount  of  fuch  provifions  :  I  will  anfvvcr 
this,  firft,  as  the  argument  applies  to  a  valued,  and  then  to 
an  open  policy.  As  to  the  firft ;  from  the  nature  of  the 
policy,  the  provifions  arc  not  infuied  againft  all  events ;  they 
are  only  infured  againft  particular  rifles.  Again,  there 
is  nothing  from  which  there  can  be  falvage  ;  if  the  body  of 
the  ftiip  and  every  thing  on  board  be  funk,  or  burned,  there 
can  be  no  falvage.  And,  in  the  cafe  of  an  open  policy, 
the  infured  muft  prove  by  evidence  what  was  the  value  of 
the  whole,  and  then  the  fame  reafons  apply  as  in  the  cafe  of 
a  valued  policy.  With  rcfpcft  to  the  cafe  of  Robertfon  v. 
Etver,  which  has  been  relied  on  ;  I  thought  at  firft  that  it 
applied  ftrongly  to  the  prefent ;  and  if  I  ftiil  entertained  the 
fame  opinion,  I  would  not  on  account  of  any  ufage  to  the 
•contrary  among  underwriters,  overturn  a  folemn  determi- 
nation of  this  court :  but  that  cafe,  and  the  two  others  there 
mentioned,  are  clearly  diftinguiftiable  from  the  prefent.  In 
all  thofe  the  infured  wiflied  to  charge  the  underwriters 
with  the  amount  of  the  provifions  confumed,  during  the 
time  when  the  fliips  were  detained.  Of  thofe  therefore  it 
is  fufficient  to  fay  that  an  infurance  is  on  the  flnp  for  the 
voyage  :  but,  during  a  detention,  the  fhip  is  not  proceeding  ; 
and  therefore  the  underwriters  are  not  liable.  This  cafe 
alfo  differs  from  that  of  Roberifan  v.  Evoer^  in  another  cir- 
cumftance ;  there  the  provifions  were  confumed  by  the 
Haves  on  board,  and  not  by  the  fliip's  crew,  and  the  Haves 
are  conlidered  as  part  ol  the  cargo.  The  words  of  Lord 
Mansfield  in  that  cafe  muft  be  taken  with  a  reference  to  the 
cafe  then  before  him  :  He  was  then  fpeaking  of  a  charge  for 
provifions  ufed  during, the  detention  of  the  Ihip,  and  ior  the 
iflaintenance  of  the  flaves ;  and  he  faid^  "  there  is  no  autho- 
7  "  ritjT 
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**  rity  to  fhew  that,  on  this  policy,  the  infured  can  recover 
**  {ox  Juch  a  lofs  ;  but  it  is  contrary  to  the  conftant  praftice." 
Then  he  proceeded  to  fay,  on  a  policy  on  a  (hip,  failors* 
wages  or  provifions  are  never  allowed  in  fettling  the  da- 
mages. Now,  even  if  thofe  latter  words  be  taken  in  their 
general  fenfe,  and  not  confined  to  the  cafe  immediately  be- 
fore the  court,  they  are  accurate  ;  for  "  provifions"  eo  «(?- 
mine  are  not  taken  into  confideration.  In  general,  the  cap- 
tain of  a  (hip  takes  on  board  provifions  fufficient  for  the 
Voyage ;  and  if  he  be  detained  in  any  port,  and  he  be  a  pru- 
dent man,  he  will  not  ufe  what  are  called  the  fhip's  llores 
during  his  detention,  but  he  will  buy  others  for  immediate 
confumption  during  the  detention,  becaufe  he  cannot  but 
know  that  he  has  the  fame  length  of  voyage  to  perform  that 
he  had  before  he  was  detained  :  it  makes  no  difference 
however  to  the  underwriters  whether  he  do  fo  or  not ;  for 
if  the  captain  be  obliged  to  purchafe  other  ftores  for  the 
Remainder  of  the  voyage,  the  underwriters  are  not  anfwer- 
able  for  thefe,  but  only  for  thofe  which  were  on  board  at 
the  time  of  the  infurance,  fince  they  only  formed  a  part  of 
the  value  of  the  fhip.  On  the  whole  therefore  I  am  of  opi- 
nion that  there  ftiould  be  no  new  trial.  The  cafes  cited 
are  diftinguifh able  From  the  prefent ;  the  ufageof  merchants, 
as  to  the  conftruftion  of  thefe  inftruments,  ftands  unim- 
peached,  and  therefore  it  muft  prevail  in  this  cafe." 

Mr.  Juftice  Grofe  agreed,  and  the  rule  was  difcharged. 

In  an  infurance  upon  a  Greenland  (hip,  it  became  a  quef-   Hofkins  v  Fic- 
tion, whether  the  lines  and  tackle  employed  in  the  fifliery  in   Ea'fter/23  Gey. 
thofe  feas  could  be  recovered  under  a  policy  made  upon  the  ^"• 
fi)ip  tackle  and  furniture^  See.     This  cafe  came   before  the 
court,   upon  a  motion  for   a  new   trial,  and   the  judges 
were  unanimoufly  of  opinion,  that  they  were  not  prowfted 
by  the  policy,  not  being  part  of  the  Jhip's  tackle  or  furni- 
ture. 

It  is  alfo  neceffary,  in  order  to  intitle  the  Infured  to  re- 
cover, that  the  lofs,  which  has  happened,  be  a  dired  and  im- 
i  2  tncdiiiite 
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mediate  confequence  of  the  peril  infured,  and  not  a  remote 
ojie.  This  doflrine  was  laid  down  in  a  cafe  before  Lord 
MamjieUy  and  the  decifion  of  the  jury  was  agreeable  to  the 
principle  flated  by  the  Chief  Juftice. 

Jones  V.  It  ^as  an  a£lion  on  a  policy  of  afTurance  "  at  and  from 

SchmolljGuildh.  .  n         r    /f/-    ■  i       •  i  n 

Tr.  Vac.  17S5,  "  B Kijl ol  io  the  coail  01  Africa^  during  her  Itay  and  trade 
P  no?'NotT(fl\  "  there,  and  from  thence  to  her  port  or  ports  of  difcharge  in 
"  the  Wejl  Indies y  There  was  a  memorandum  on  the  po- 
*♦  licy,  that  the  affurers  are  not  to  pay  any  lofs  that  may 
"  happen  in  boats  during  the  voyage  (mortality  by  natural 
"  death  excepted)  and  not  to  pay  for  mortality  by  mutiny, 
"  unlefs  the  fame  amount  to  10 1,  per  cent,  to  be  computed 
♦'  on  the  firft  coft  of  the  fliip,  outfit,  and  cargo,  valuing 
"  negroes  fo  lofl  at  35/.  per  head."  The  demand  upon  the 
policy  Vv^as  the  lofs  of  a  great  many  flaves  by  mutiny.  The 
evidence  of  the  captain  was,  that  he  had  fhipped  225  prime 
ilaves  on  board  :  that  on  the  third  of  May^  before  he  failed 
from  the  coaft  of  Africa^  an  infurre£lion  was  attempted  ; 
that  the  women  feized  him  on  the  quarter  deck,  and  endea- 
voured to  throw  him  overboard,  but  he  was  refcued  by  the 
crew ;  that  the  women  and  fome  men  threw  themfelves 
down  the  hatchway,  and  were  much  bruifed.  That  he  fent 
the  ringleader  on  fhore,  and  twelve  men  and  a  woman  after- 
L  57  ]  wards  died  of  thofe  bruifes,  and  from  abflinence  :  that  on 
the  22d  of  May  there  was  a  general  infurreftion,  the  crew 
were  forced  to  fire  upon  the  flaves,  and  attack  them  with 
weapons,  it  being  a  cafe  of  imminent  necefTity.  Several 
(laves  took  to  the  fhip's  fides,  and  hung  down  in  the  water 
by  the  chains  and  repes,  fome  for  about  a  quarter  of  an  hour, 
three  were  killed  by  firing,  and  three  were  drowned,  the  rell 
were  taken  in,  but  they  were  too  far  gone  to  be  recovered  ; 
many  of  them  were  defperately  bruifed,  many  died  in  confe- 
quence of  the  wounds  they  had  received  from  the  firing 
during  the  mutiny,  fome  from  fwallowing  fait  water,  fome 
from  chagrin  at  their  difappointment,  and  from  abflinence  ; 
feveral  of  fluxes  and  fevers ;  in  all  to  the  amount  of  55. 
The  underwriter  had  paid  at  the  rate  of  15  per  cent,  for  19, 

wh« 
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who  were  either  killed  during  the  mutiny,  or  had  afterwards    C 
died  of  their  wounds.      Another  confequential  damage  was 
flated,  that  the  mutiny  had  leflened  the  remaining  flaves  in 
the  eflimation  of  the  planters,  and  reduced  their  price. 

Lord  Mansfield  fald,  "  as  to  the  latter  lofs,  I  think  the  un- 
derwriter is  not  anfwerable  for  the  lofs  of  the  market,  or 
the  price  of  it  :  that  is  a  remote  confequence,  and  not  with- 
in any  peril  infured  againfl  by  the  policy, 

"  The  queftion  for  the  jury  will  be,  whether  any  of  thofo 
who  died  by  any  other  means,  except  by  being  fired  upon,  or 
in  confequence  of  the  wounds  and  brulfes  which  they  receiv- 
ed during  the  fliuggle,  are  within  the  meaning  of  the  policy, 
which  infures  again  ft  damage  by  mutiny.  This  policy  is  In 
the  common  form,  and  if  it  were  not  for  the  memorandum, 
I  fliould  fay,  the  cafe  was  not  within  the  Inftrument.  But 
as  it  now  ftands  it  Is  very  clear,  that  thofe  who  were  killed 
by  the  firing,  or  died  in  confequence  of  their  wounds,  are 
within  the  policy  ;  the  other  complicated  cafes  muft  be  left 
to  the  jury.  The  firft  clafs,  fuch  as  were  killed  In  the  fray, 
certainly  come  within  the  meaning  of  the  policy  ;  and  the 
fecond  clafs  alfo,  thofe  who  died  of  the  wounds  they  received. 
The  third  clafs  are,  I  think,  as  clearly  not  within  it,  fuch  as 
b€ing  baffled  in  their  attempts,  in  defpair  chofe  a  mode  of 
death,  by  fafting,  or  died  through  defpondency  :  that  is  not 
mc^tJity  by  mutiny,  but  the  reverfe,  for  it  is  hy  failure  of  ["  58  "j 
mutiny.  The  great  clafs  are  fuch  as  received  fome  hurt  by 
the  mutiny,  but  not  mortal,  and  died  afterwards  of  other 
caufes,  as  thofe  who  fwallowed  water,  jumped  overboardj 
t^c.     This  is  the  great  point." 

The  jury  found,  that  all  who  were  killed  in  the  mutiny,  or 
died  of  their  wounds,  were  to  be  paid  for.  That  all  thofe 
who  died  of  their  bruifes,  which  they  received  in  the  mutiny, 
though  accompanied  with  other  caufes,  were  to  be  paid  for. 
That  all  who  had  fwallowed  fait  water,  and  died  in  confe- 
quence thereof,  or  who  leaped  into  the  fea,  and  hung  upon 
i  3  the 
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C    H   A   p.    the  fides  of  the  fhlp,  without  hw'ing  othervvifc  biuifed,  or  who 
v^,.,^.^;    died  of  chagrin,  were  not  to  be  paid  for. 

In  the  conftrudion  of  policies  of  infurance  for  time  (a), 
which  are  very  frequent,  the  fame  hberahty,  equity,  and  good 
fenfe,  have  always  prevailed,  as  in  all  other  infurances :  and 
the  courts  have  gone,  as  far  as  pofTible,  to  decide  according 
to  the  intention  of  the  parties. 

Svfis  and  others  In  an  a6lion  on  a  policy  of  infurance  on  the  fhip  Mary^  a 
309!"'^'^^'  ■^''"^*  letter  of  marque,  the  words  of  the  policy  were,  "  at  and 
"  from  Liverpool  to  Antigua^  with  liberty  to  cruifeftx  weehy 
*^  and  to  return  to  Ireland^  or  Falmouth^  oxMilford^  with  any 
*'  prize  or  prizes."  This  fhip  having  been  taken,  this  aftioo, 
was  brought,  and  came  on  to  be  tried  before  Baron  Hotham 
at  Lancajler^  when  a  verdidl  was  found  for  the  plaintiffs. 

Upon  a  motion  for  a  new  trial,  the  material  parts  of  the 
evidence  were,  that  the  policy  was  made  on  the  9th  of  Febru- 
ary 1779,  and  there  was  no  time  fixed  in  it  for  the  com- 
mencement, or  the  duration  of  the  voyage.  The  captain  of 
the  fliip,  being  called  on  the  part  of  the  plaintiffs,  fwore  that 
he  in  fa£l  failed  from  Liverpool  on  the  28th  of  February  :  he 
was  five  days  before  he  cleared  the  land  ;  and  he  proceeded 
on  his  direft  voyage  till  the  I4rh  of  March^  chafing,  how- 
ever, at  different  times,  from  the  yth  to  the  14th,  at  which 
time  he  began  his  crulfe,  giving  notice  thereof  to  the  crew, 
and  ordering  a  minute  of  it  to  be  entered  in  the  log-book, 
which  was  done.  From  the  14th  of  March^  he  continued 
cruifing  about  the  fame  latitude  till  the  17th  or  i8th  ofJprili 
f  cQ  1  when  he  difcontinued  the  cruife,  of  which  he  alfo  gave  no- 
tice, intending  to  go  to  the  Burlings^  o^ Lijhon^  in  the  courfe 
of  his  voyage.  On  the  23d  he  renewed  the  cruife,  of  which 
he  gave  notice  as  before,  and  ordered  a  minute,  to  that  pur- 
pofe,  to  be  entered  in  the  log-book.  From  that  time  he  con- 
tinued cruifing  till  the  28th  of  Jprily  when  he  was  taken  by 

(a)  By  a  late  acfl  of  parliament  3^  Geo.  III.  c.  63.  f.  12.  no  policy  upon 
any  ihip,  or  intcrcll  therein,  IhaU  Ijc  m;ulc  for  any  longer  termthaii  12  caleil- 

dar  months.   ^Scc  ante,  p.  28, 
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an  American  privateer.  Many  witnefTes  were  examined, 
fome  of  whom  thought,  that  the  hberty  of  cruifing  given  by 
the  policy,  meant  fix  fuccelTive  weeks ;  others  gonceived, 
that  if  tlie  feparate  times  of  cruifing,  when  added  together, 
fhould  not  exceed  the  fpace  of  fix  weeks,  the  terms  of  the 
infurance  would  be  complied  with  :  but  none  of  them  could 
prove  any  ufage,  as  none  of  the  witnefles  ever  knew  a  cafe 
exaftly  circumftanced  like  the  prefent. 

Lord  Mansfield. — "  This  was  merely  a  queflion  of  con- 
ftrudion,  on  the  face  of  the  policy,  and  unlefs  an  ufage  could 
have  been  fliewn  in  favour  of  this  defultory  cruifing,  calling 
witnefles  to  fupport  it,  was  calling  them  to  fwear  to  mere 
opinion.  None  of  thofe  produced  knew  of  any  inftance; 
and  therefore,  their  evidence  ought  not  to  have  been  re- 
ceived. Yet,  I  dare  fay,  their  teflimony  had  great  weight 
with  the  jury.  The  meaning  of  words  depends  upon  the 
fubjedl.  •  The  inftruftions  were  not  read,  but  they  fhew  the 
meaning  very  clearly,  for  they  run  thus  :  "  To  cruife  fix 
*'  weeks,  and  then  proceed  to  Antigua.^*  There  can  be  no 
general  rule.  Here  the  fubje6l  matter,  in  my  opinion,  is 
decifive  to  fiiew,  that  the  fix  weeks  meant  one  continued 
period  of  time.  A  cruife  is  a  well  known  exprefi^ion  for  a 
connected  portion  of  time.  There  are  frequently  articles 
for  a  month's  cruife,  a  fix  weeks  cruife,  t^c.  Such  a  liber- 
ty, as  in  this  cafe,  to  a  letter  of  marque,  is  an  excufe  for  a 
deviation.  But  what  is  contended  for  by  the  plaintiffs  is 
impofTible  in  pradice.  Suppofe  the  {hip  returns  direBlj 
lack^  cruifing  for  the  fpace  of  a  week.  She  may  then  per- 
haps take  three  weeks  to  return  to  where  fhe  had  been.  Cai^ 
fhe  then  renew  the  cruife,  return  again,  and  fo  repeatedly  ? 
The  voyage,  in  that  way,  might  laft  for  years.  But  thq 
true  meaning  is,  "  I  will  excufe  a  deviation  for  fix  weeks. '■' 
The  inftru£tion^,  although  It  happens  they  were  not  read, 
flrike  me  much.  Another  argument :  Six  weeks  is  a  con- 
tinuation, a  congregate  denomination  of  time.  If  they  had  [  60  1 
ineant  feparate  days,  they  would  have  faid  forty-tWQ  days.'* 
The  rule  for  a  new  trial  was  made  abfolute. 

i  4  Having 
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Having  faid  thus  much  of  conflru£lion  in  general,  by 
which  it  appears,  that  the  material  rules  to  be  adhered  to,  are 
the  intention  of  the  parties  entering  into  the  contrad,  and 
the  ufage  of  trade  ;  it  will  be  proper  to  confider  more  par- 
ticularly, what  fhall  be  conftrued  a  lofs  within  tlie  meaning 
of  the  policy.  This  mode  of  treating  the  fubje£l  naturally 
leads  us  to  confider  lofTes  by  perils  of  the  fea  ;  lofles  by  cap- 
ture, and  by  detention  of  princes  or  people  ;  and  lofles  by 
the  barratry  of  the  mailers  or  mariners ;  which  are  the  great 
divifions  of  perils  infured,  and  which  will  furnifli  materials 
for  the  three  following  chapters. 


6i 


CHAPTER     THE     THIRD, 

Of  Loflfes  by  Perils  of  the  Sea. 


THE  fubjefl  matter  of  this  chapter  may  be  reduced  to  a 
very  fmall  compafs  ;  as  very  few  queftions  have  ever 
been  agitated  in  the  EngUJh  courts  of  law  upon  this  point. 
It  may,  in  general,  be  faid,  that  every  thing  which  happens 
to  a  (hip,  in  the  courfe  of  her  voyage,  by  the  immediate  aft 
of  God,  without  the  intervention  of  human  agency,  is  a 
peril  of  the  fea.     Thus   in  an   infurance  againft  perils   of  i  Shower  325. 
the  fea,    every  accident    happening    by    the   violence    of  i^o"^. 
wind  or  waves,  by  thunder  and  lightning,  by  driving  againft 
rocks,   by  the  flranding  of  the  (hip,  or  by  any  other  vio- 
lence which  human  prudence  could  not  forefce,  nor  human 
llrength  refift,  may  be  confidered  as  a  lofs  within  the  mean- 
ing of  fuch  a  policy  :    and  the  infurer  muft  anfwer  for  all 
damages     fuftained,     in     confequence  of    fuch   accident. 
But  if  a  (hip  be  driven  by  ftrefs  of  weather  on  an  ene- 
my's coaft,  and  is  there  captured,  it  is  a  lofs  by  capture,  and 
not  by  perils  of  the  fea.  This  was  ruled  by  Lord  Kenyon  in  an   Green  v.Eimni?, 
aftion  on  a  policy  againft  capture  only,  and  the  fhip  was  dri- 
ven by  a  hard  gale  of  wind  on  the  coaft  of  France^  and  was 
there  captured,  but  fhe  did  not  receive  any  damage  by  the 
wind.     Lord  Kenyan  faid,  this  was  clearly  a  lofs  by  capture, 
for  had  fhe  been  driven  on  any  other  coaft  than  that  of  an 
enemy,  (he  would  have  been  in  perfeft  fafety.  The  plaintiff 
had  a  verdift. 

In  cafes  where  the  lofs  is  not  total,  but  only  partial,  arifing  i  Magens  ^i.;*, 
from  a  leak,  from  the  ftranding  of  the  fhip,  or  from  the  lofs 
of  her  mafts,  cables,  or  rigging,  the  infurers  upon  the  car- 
go are  liable  to  rcftore  the  value  of  all  the  damaged  goods, 
and  the  underwriter  upon  the  (hip  is  alfo  anfwerable  for 
all  the  injury  which  fhe  has  fuftained. 

In 
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In  charter  parties,  if  the  vcfTe!  freighted  was  robbed  or 

taken  by  pirates,  that  was  held  to  be  a  lofs  within  the  mean- 

2  Roll.  Abr.        ing  of  the  words  "  perils  of  the  fea."      It  is  alfo  faid,  that 

Combcrbat.ch       the  fame  rule  of  conftrudion  prevails  as  to  policies  of  affur- 

5^-  ance.     That  poflTibly  might,  and  would  be  the  true  conflruc- 

tion  upon  thofe  words :  but  as  it  is  now  the  univerfal  cuf- 

tom  to  infure  again  ft:  the  attacks  of  pirates,  by  exprefs  words 

inferted  in  the  policy,  that  queftion  can  now  hardly  arife. 

Although  the  couVts  in  this  cafe,  as  In  all  other::,  will  en- 
deavour to  give  efFeft  to  this  fpecies  of  contract,  by  a  liberal 
[  62  ]  3"^  equitable  conflruftion  ;  yet  they  will  be  cautious  not  to 
extend  the  principle  fo  far,  as  to  fay,  that  the  a61s  of  the  par- 
ties fhall  be  made  to  operate  beyond  their  intention  ;  and 
therefore  they  will  attend  to  the  v/ords  of  the  contrad,  and 
fee  that  the  lofs,  which  has  proved  to  have  happened,  is 
really  one  of  thofe  rifks  againit  which  the  underwriter  has 
infured. 

Gregfon  v.  Gil-         An  a£tion  was  brought  upon  s  policy  of  Infurance  for  the 

1  crt,  B.  R.  •       n  -rill  1"  1-T^i 

E-iikr,  23  Geo.  value  of  certam  flaves,  infured  by  that  policy.  The  declara- 
tion ftated,  "  that  by  perils  of  the  fea,  contrary  winds,  cur- 
*'  rents,  and  other  misfortunes,  the  voyage  was  fo  much  re- 
"  tarded,  that  a  fufficient  quantity  of  water  did  not  remain 
*'  for  the  fupport  of  the  flaves,  and  other  people  on  board, 
*•  and  that  certain  of  the  flaves,  mentioned  in  the  declara- 
*'  tion,  periflied  for  want  of  water."  The  fads,  appearing 
in  evidence,  were,  that  the  fliip,  being  bound  from  Guinea 
to  Jamaica^  had  mifled  the  ifland,  and  the  crew  were  re- 
duced to  great  diftrefs  for  want  of  water  :  that  the  captain 
confulted  with  the  crew,  and  it  was  unanimoufly  agreed  upon 
that  fome  of  the  flaves  fiiould  be  thrown  overboard,  in  order 
to  preferve  the  reft: :  that  at  the  time  this  refolution  was 
formed,  there  remained  but  one  da}'s  full  allowance  of 
water,  at  two  quarts  ^^^r  man.  The  jury,  upon  this  evidence, 
found  a  verdift  for  the  plaintiff,  with  damages  at  30/.  a 
head  for  every  flave  thrown  overboard. 

A  motion 


III. 
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A  motion  was  afterwards  made  for  a  new  trial,  upon  the    CHAP. 
ground,  that  this  was  not  a  lofs  by  perils  of  the  fea.  ^    ^   *       a 

J-.ord  Mansfield. — "  This  is  a  very  uncommon  cafe,  and 
deferves  a  further  confideration.  There  is  great  weight  in 
the  objeftion,  that  the  lofs  is  ftated,  by  the  declaration,  to 
have  arlfen  from  the  perils  of  the  fea,  and  that  the  cur- 
rents, ^c.  had  made  the  fh^p  foul  and  leaky.  Now  does 
it  appear  by  evidence,  that  the  fhip  was  foul  and  leaky  ? 
On  the  contrary,  the  lofs  happened  by  miftaking  Jamaica 
for  another  place.  Befides,  a  fa£l  has  been  mentioned  by 
the  counfel  of  throwing  fome  overboard  after  the  rain  fell, 
a  fa£l,  which  is  pot  agreed  on  by  both  fides,  though  a  very 
material  one." 

Mr.  Juftice  Bulkr. — «  The  declaration  does  not,  in  any  [  63  j 
part  of  it,  ftate  the  lofs,  which  has  been  the  occafion  of 
this  demand  ;  and  it  would  be  very  mifchievous,  if  we 
were  to  overturn  th>s  objeftion.  Suppofe,  for  a  moment, 
that  the  underwriters,  in  fome  cafes,  are  liable  for  the 
inlftake  of  the  captain,  yet,  if  they  are  not  liable  in  others, 
the  nature  of  the  lofs  muft  be  flated  in  the  declaration, 
that  the  defendant  may  have  afl  opportunity  of  moving  in 
arreft  of  judgment,  if  it  be  not  fufficiently  alledged.  But 
it  would  be  impofiible  for  the  defendant  in  this  cafe  to 
move  in  arreft  of  judgment ;  for  the  fads  of  the  cafe,  as 
proved,  are  different  from  thofe  flated  in  the  declaration. 
The  point  of  law  in  arreft  of  judgment  can  only  be  argued 
from  the  fafls  ftated  on  record  \  and  th«  declaration  in 
this  cafe  ftates  the  lofs  of  the  plaintiff  to  have  happened 
by  perils  of  the  fea."  The  rule  for  a  new  trial  was  made 
jibfolute,  on  payment  of  cofts. 

If  a  fhIp  has  been  mlffmg,  and  no  Intelligence  received 
of  her  within  a  reafonable  time  after  fhe  failed,  it  fhall  be 
prefumed  that  Hie  has  foundered  at  fea. 

The 
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The  fhip  Charming  Peggy  was  infured  in  1739,  from 
North  Carolina  to  London.,  with  a  warranty  again  ft  cap- 
Green  v.  Brown,  tures  and  feizures,  and  in  an  a6lion  the  lofs  was  laid  in 
99'  j.j^g  declaration  to  be  by  finking  at  fea.  All  the  evidence 
given  was,  that  (he  failed  out  of  port  on  her  intended 
voyage,  and  had  never  fince  been  heard  of.  Several  wit- 
nefles  proved,  that,  in  fuch  a  cafe,  the  prefumption  is, 
that  flie  perilhed  at  fea,  all  other  forts  of  loffes  being  ge- 
nerally heard  of.  It  was  infilled  for  the  defendant,  that 
as  captures  and  feizures  were  excepted,  it  lay  upon  the 
plaintiff  to  prove,  that  the  lofs  happened  in  the  particular 
manner  declared  on.  But  Lord  Chief  Juftice  Lee  faid, 
it  would  be  unreafonable  to  expeft  certain  evidence  of 
fuch  a  lofs,  where  every  body  on  board  is  prcfumed  to  be 
drowned  :  and  all  that  can  be  required  is  the  beft  proof 
the  nature  of  the  cafe  admits  of,  which  the  plaintiff  has 
given.  He  therefore  left  it  to  the  jury,  who  found  ac- 
cording to  the  plaintiff's  declaration. 

Ncwby  V.  Read,       ^pj^g  f^j^g  do61rine  was  held  in  a  more  modern  cafe  before 

Sittings  after 

Michaelmas,  Lotd  Mansfield.  It  was  an  aftion  of  covenant  on  a  deed, 
^  r^°ki  1  in  the  nature  of  a  policy  of  infurance,  by  which  the  de- 
fendant was  bound  to  infure  againft  any  lots  happening  before 
the  30th  ol  November  1762,  free  from  average.  The  (hip 
failed  from  Newcajlle  to  Copenhagen^  which  is  ufually  about 
ten  days  voyage.  She  was  foon  after  taken  by  a  French 
privateer,  but  ranfomed ;  and  Ihe  then  proceeded  on  her 
voyage  to  Copenhagen  (as  was  proved  by  the  ranfomers)  in 
a  bad  condition.  She  was  never  heard  of  afterwards, 
though  all  due  diligence  had  been  ufed ;  and  feveral  fhips, 
which  failed  after  her,  were  proved  to  have  arrived  fafe  at 
Copenhagen. 

Lord  Mansfield  told  the  jury,  that  this  evidence  was  a 
fufficient  ground  to  prefumc  that  fhe  perifhed  at  fea,  unlcfs 
the  contrary  appeared.  The  jury  accordingly  found  for 
the  plaintiffs. 

I  have 
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I  have  not  been  able  to  find  any  regulation  in  the  law  C 
of  England,  or  the  ufage  of  merchants,  fixing  a  limited 
time,  within  which  the  aflured  may  demand  payment  for 
his  lofs,  in  cafe  no  accounts  arrive  of  the  fhip,  upon  which 
infurance  is  made.  Indeed,  from  the  nature  of  the  thing, 
what  fhall  be  a  reafonable  time,  in  fuch  cafes,  muft  always 
depend  upon  a  variety  of  obvious  circumftances.  I  under- 
ftand,  however,  a  praftice  has  prevailed  among  infurers, 
which  feems  leafonable  enough,  that  a  fliip  fhall  be  deemed 
loft,  if  not  heard  of  in  fix  months  after  her  departure,  (or 
after  the  time  of  the  lafl  Intelligence  from  her)  for  any 
part  of  Europe  ;  and  in  twelve  months.  If  for  a  greater 
dlftance.  The  only  objeftion  to  fuch  a  pra£llce  is,  that 
the  latter  period  does  not  feem  fufficient  In  India  voyages. 
However,  that  is  a  matter  for  the  infurer's  confideration  ;  Saik.  it. 
and  even  if  he  fhould  pay  the  money  under  a  miftake,  fup- 
pofing  the  fhip  lofl,  when  it  really  is  not,  he  might,  as 
we  fhall  fee  hereafter.  If  the  infured  were  unwilling  to 
refund,  recover  it  back,  in  an  aflion  for  money  had  and  vide  poft,  c.  20. 
received  to  his  ufe. 

In  Spain  and  France^  this  matter,  however,  is  not  left 
to  uncertainty  ;  but  the  time,  within  which  fuch  loffes  may 
be  demanded,  is   fixed  and  afcertained  by  exprefs  regula- 
tions.    By  the  ordinances  ot  the  former,  if  any  fhip  in-    2  Magens  33. 
fured  on  going  to,  or  coming  from  the  Indies.^  is  not  heard 
of  in  a  year  and  a  half  after  her  departure  from  the  port        [  65  ] 
where  (he  loaded,  it  is  declared   that  fhe  is,  and  (hall  be 
deemed  lofl  :    by  thofe  of  the  letter  it  is  fald,  that  if  the 
infured  receive  no  news  of  his  fhip,  he  may,  at  the  expi- 
ration of  a  year  for  common  voyages,  reckoning  from  the  2  Magens  177, 
day  of  the  departure,  and  after  two  years  for  thofe  at  a   14.  f,  31.  an. 
greater  diftance,  make  his  ceflion  to  the  underwriters,  and   ^ 
demand  payment,  without  being  obliged  to  produce  any 
certificate  of  the  lofs. 
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Of  LoiTes  by  Capture  and  Detention  of  Princes* 

CAPTURE,  as  applied  to  the  fubjefl  of  marifie  In- 
furances,  may  be  faid  to  be  a  taking  of  the  fiiips  or 
goods  belonging  to  the  fubje6ls  of  one  country,  by  thofe 
of  another,  when  in  a  flate  of  public  war.  What  fliall  be 
confidered  as  a  capture,  fo  as  to  render  an  infurer  liable 
under  a  policy,  in  Turing  againfl  captures,  has  now  become 
a  quellion  of  very  little  difficulty* 

a  Burr.  694.  The  law  upon  this  fuhjeft  is  perfe£lly  fettled  in  Bngkwdi 

Y.  Wkhei's!  °  ^  between  the  infurer  and  the  infured ;  and  it  is  thi.=;,  that 
the  fliip  is  to  be  confidered  as  lofl  by  the  capture,  though 
flie  be  never  condemned  at  all,  nor  carried  into  any  port 
or  fleet  of  the  enemy  :  and  the  infurer  mufl  pay  the  value. 
If,  after  a  condemnation,  the  owner  recover  or  retake  her> 
the  infurer  can  be  in  no  other  condition,  than  if  fhe  had 
been  retaken  or  recovered  before  condenmation.  The  in- 
furer runs  the  rifk  ot  the  infured,  and  undertakes  to  in- 
demnify ;  he  mufl  therefore  bear  the  /o/j,  adually  fuflaincd, 
and  can  be  liable  to  no  more.  So  that  if,  after  condemna- 
tion, the  owner  recovers  the  fhip  in  her  complete  condi- 
tion, but  has  paid  falvage,  or  been  at  any  expence  in  get- 
ting her  back,  the  infurer  mufl  pay  the  lofs  fo  adlually 
fuftained.  No  capture  by  the  enemy  can  be  fo  total  ar 
2  Buw.  696.  lofs,  as  to  leave  no  pofhbility  of  recovery.  If  the  owner 
hirafelf  Ihould  retake  at  any  time,  he  will  be  entitled  }, 
29  Geo.  n.  afid  \yy   late  a£^s  of  parliament,  If  an  EngUJh  (hip  retake 

3i  Geo.  Ill,        the  veffel  captured,  either  before  or  after  condemnation, 
*^' "  ■   ■  ^^'        the  owner   is  entitled  to   reftitution   upon  Hated  falvage. 
This  chance  does  not,  however,  fufpend  the  demand  for  a 
total  lofs  upon  the  infurer  :    but  juftice  is  done,  by  putting 
him  in  the  place  of  the  infured,  in  cafe  of  a  recapture. 

Thefe 


I 


OF    LOSSES    BY    CAPTURE,    ijc.  67 

Thefe  principles,  which  are  agreeable  to  the  ideas  of  fo- 
reign writers,  were  fettled  by  Lord  Mansfield^  and  the  whole 
court  of  King's   Bench,  in  Gofs  againft  fVitherSy  (which 
will  be  cited  at  length  when  we  come  to  treat  of  abandon-   Rocci  SekifVa 
ment),  and  which  have  never  fince  been  difputed.     It  has  Rdp.  34. 
likewife  been  held,  that  where  a  capture  has  been  made, 
whether  it  be  legal  or  not,   the  infurers   are  liable   for   the   2  Burr,  685, 
charges  of  a  comproniife  made  bona  fide^   to  prevent  the  fhip 
from  being  condemned  as  prize.     It  is  true,  the  onl^  cafe 
I  have  been  able  to  find  where  this  point  came  direftly  in 
queflion   is  a  nlft  prius  note  ;  but  when  we  confider  the 
hiah  authority  from  which  this  dodrine  is  taken,   and  that 
the  thing  in  itfelf  is  not  at  all   repugnant  to  the  general 
principles  of   the  law  of  infurance,  it  certainly  has  a  claim 
to  our  attention. 

It  was  an  aftion  on  a  policy  of  infurance  on  a  Dutch  fliip,   Bercns  v. 

.        Ruckcr. 

called  the  Tyd^  and  its  cargo,  at  and  from  Saint  Eujiatius  j  Black.  313. 
to  Amflerdam^  warranted  a  Dutch  fliip,  and  the  goods  Dutch 
property,  and  not  laden  in  any  French  port  in  the  f'f^eji 
Indies.  The  cargo  was  worth  12,000/.  and  was  infured 
at  a  premium  of  fifteen  guineas  per  cent,  which  was  ad- 
vanced to  this  high  rate,  on  account  of  the  number  of  cap- 
tures made  by  the  Englijh.,  of  neutral  vefTels,  on  fufpicion 
of  illicit  trade,  and  the  detention  of  thofe  vefTfels,  by  the 
proceedings  in  the  courts  of  admiralty.  The  defendant 
underwrote  82/.  of  the  plaintiff's,  for  a  premium  of 
12/.  1 8  J.  3^.  In  M^y  1758,  the  fhip  was  at  ^a;/7/ £'m/?,?//W, 
taking  in  her  cargo,  which  confifted  of  fugar  and  indigo, 
and  other  French  commodities,  which  were  put  on  board 
her,  partly  out  of  barks  from  fea,  partly  from  the  (hore  of 
the  ifland.  On  the  i8th  of  June  1758,  fhe  failed  on  her 
voyage  ;  on  the  27th  fhe  was  taken  by  an  Englijh  privateer, 
and  carried  into  Port/mouth.  On  the  id  oi  JuguJ^^  the 
failors  were  examined  upon  the  flanding  interrogatories, 
prefcribed  by  the  ftatute  29  Geo.  II.  c.  34.  and  the  captain 
entered  his  chimin  the  Admiralty  court.  In  October  1758, 
the  claimants  were  cited  to  fpecif)-  what  part  of  the  goods 

was 
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was  taken  from  the  fhore  of  Saint  Eujlatius^  and  what  from 
the  barks.  Citation  was  continued  from  court  to  court  till 
February  i']S9>  when  an  interlocutory  decree  was  pro- 
nounced for  the  contumacy  of  the  claimants  in  not  fpeci- 
t  68  1  fy'"g»  3"^  ^^^^  therefore  the  goods  fhould  be  prefumed 
French  property.  There  was  an  appeal  to  the  lords  com- 
miffioners  of  prizes :  but  as  many  caufes  flood  before  it,  as 
the  market  was  very  high,  and  as  the  cargo  was  in  part  pe- 
rifhable,  the  agent  of  the  owners  agreed  with  the  captors 
to  give  them  8oo  /.  and  cofts,  to  obtain  the  reverfal  of  the 
fentence.  The  reverfal  was  had  by  confent,  and,  in  order 
to  give  cofls  to  the  captor,  it  was  decreed  by  confent,  that 
there  was  a  fufficlent  caufe  for  feizure  ;  and  thereupon  cofts 
were  decreed  to  the  captors,  and  reftitution  of  tbe  cargo 
to  the  owners  was  alfo  ordered.  The  (hip,  when  reftored, 
proceeded  to  Amfierdam  ;  and  after  her  arrival  there,  the 
Chamber  of  Infurances  in  that  city  fettled  the  average  of 
the  plaintiff  towards  the  lofs  and  expences  at  14/.  35.  ^d. 
occafioned  by  the  capture,  detention,  and  litigation  ;  and 
for  this  fum  the  a£lion  was  brought. 

Lord  Mmnfield. — "  The  firft  queftion  is,  whether  this 
was  a  juff  capture  ?  Both  fentences  are  out  of  the  cafe, 
being  done  and  undone  by  confent.  The  capture  was 
certainly  unjuff.  The  pretence  was,  that  part  of  this 
cargo  was  put  on  board  off  Saint  EuJiatiuSy  out  of  barks, 
fiippofed  to  come  from  the  French  iflands,  and  not  loaded 
immediately  from  the  fliore.  This  is  now  a  fettled  point 
by  the  Lords  of  Appeal,  to  be  the  fame  thing  as  if  they 
had  been  landed  on  the  Dutch  fhore,  and  then  put  on  board 
afterwards ;  in  which  cafe  there  is  no  colour  for  feizure. 
The  rule  is,  that  if  a  neutral  (hip  trade  to  a  French  colony, 
with  all  the  privileges  of  a  French  (hip,  and  is  thus  adopted 
and  naturalized,  it  muft  be  looked  upon  as  a  French  fhip, 
and  is  liable  to  be  taken.  Not  fo,  if  (he  have  only  French 
produce  on  board,  without  taking  it  in  at  a  French  port ; 
for  it  may  be  purchafcd  of  neutrals. 

Second 
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Second  queftion  is,  whether  the  owners  have  a6led  bona 
JiJe,  and  uprightly,  as  men  ailing  for  themfelvcs,  and  upon 
a  reafonable  footing ;  (o  as  to  make  the  expences  of  this 
compromife  a  lofs  to  be  borne  by  the  infurers.  The 
order  of  the  judge  of  the  Admirahy  to  fpecify  was  illegal, 
contrary  to  the  marine  law  and  the  ad  of  parliament, 
which  is  only  declaratory  of  the  marine  law ;  becaufe  if 
they  had  fpecificd,  it  could  be  of  no  confequence,  accord- 
ing to  the  rule  I  before  mentioned.  The  captors  were, 
however,  in  pofrefTion  of  a  fentence,  though  an  unjuft  [  69  J 
©ne  :  and  a  court  of  appeal  cannot,  or  feldom  does,  upon  a 
reverfal,  give  cofls  or  damages,  which  have  accrued  fub- 
fequent  to  the  original  fentence  ;  for  thefe  damages  arife 
from  the  fault  of  the  judge,  not  of  the  parties.  Under  all 
thefe  circumftances,  therefore,  ihe  owners  did  wifely  to 
offer  a  compromife.  The  cargo  was  worth  12,000/.  the 
appeal  was  hazardous ;  the  delay  certain.  The  Dw/r/;  de- 
puty in  England  negotiated  the  compromife  ;  the  Chamber 
of  Commerce  at  Amjlerda'm  ratified  it,  and  thought  it  rea- 
fonable. Had  the  whole  fentence  been  totally  reverfed,  the 
colls  muft  have  fat  heavy  on  the  owners.  I  therefore  think 
the  infurers  hable  to  anfwer  this  average  lofs,  which  was 
fubmitted  to,  in  order  to  avoid  a  total  one."  The  jury 
found  for  the  plaintiff,  agreeably  to  the  above  direflion  {a). 

But  though  the  law  upon  this  fubjeft  is  fo  clearly  defined, 
that  at  this  day  it  feems  almoft  impolTible  to  raifea  queftion, 
yet  it  formerly  occafioned  much  doubt  and  litigation,  what 
cffe<Sl  a  recapture  might  have  upon  this  kind  of  contrail ; 
and  how  long  it  was  necefTary  for  goods  to  remain  in  the 
hands  of  the  enemy,  in  order  to  divert  the  original  proprie- 
tor of  his  property  in  cafe  of  a  recapture. 

All  tliefe  doubts  are  now  entirely  removed,  and  can 
never  agaii*  be  agitated  in  this  country,  between  an  infurer 

(tf)  In  Tyfon  v.  Giirney,  3  Term   R.   477.  this  cafe  was  quoted  without 
contradiaion ;  and  the  point,  JQ  fupport  of  which  it  was  adduced,  was  held 

accordingly. 

k  and 
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and  infured  ;  Lord  Mansfield^  for  himfelf  and  his  brethren, 
having  declared,  in  giving  judgment  In  Gojs  v.  ff^ithers,  that 

2  Burr.  695.  thefe  qneftlons  could  never  have  been  ftarted  in  policies  upon 
real  interefl^  becaufe,  as  we   have  fcen>  they  never  could 

Vide  beginning    have  varied    the   cafe.     But  wager  policies  gave  rife  to 

of  this  Chap  ^        ^  ,  ,    r  . 

them;    tor  it  was  nccellary  to  let  up  a  total  lols,  as  be- 
tween third  peiloris,  for  the  purpofe  of  their  wager,  though 
in  fiiB  the  fhip  was  fa!c,  and  rcitcxred  to  the  owner.      His 
2  Bnrr.  11 98       Lordfhlp  laid  down  the  fame  do^irlue  in  Hamilton  v.  Men- 
■c[i-].       '  de7.\    the  conlcquence  of  which  is,  that  as  wager  policies 

are  now  exprcisly  prohibited  by  ftatute,  thefe  queftionscan 
never  arile  upon  a  policy  oi  infurance. 

7.  Barr.  693.  Tlic  only  tVi^o  pofiible  cafes,  in  which  they  can  be  mate- 

rial-, are  :  ill.  Between  the  owner  and  a  neutral  pcrfon 
[  70  ]  who  has  bought  the  capture  from  the  enemy  :  and,  2dly, 
Between  the  ovVner  and  recaptor  :  But  whatever  rule 
ought  to  be  followed  in  favour  of  the  owner,  agalnft  a 
recaptor  or  vendee,  it  can  no  way  afTeil  the  infurance 
between  the  infurer  and  infured, 

Notwithftanding  this  point  Is  now,  as  far  as  relates  t^ 
our  prcfent  enquiry,  no  longer  a  fubjeft  of  uncertainty,  it 
■cannot  but  afford  pleafurc  to  the  mind,  and,  I  truft,  it  will 
not  be  confidered  as  impertinent,  to  trace  the  opinion  of 
foreign  writers  upon  this  queftlon,  and  to  ftate  briefly  fe- 
veral  cafes  which  have  been  decided  in  our  courts  of  law 
here,  upon  capture  and  recapture,  previous  to  the  Ilatute 
of  19  Geo.  IL 

It  feems  to  be  generally  agreed  by  foreign  writers,  that 
it  is  not  every  taking  and  fubfequent  pofTeflion  under  that 
taking,  which  viill  conftitute  a  capture  in  the  legal  fenfe 
of  the  word,  or  make  it  become  the  property  of  the  captor  j 
but  that  there  mufl  be  a  firm  pcfTefhon.  In  this  they  all 
-agree  ;  but  what  fhail  be  fuch  a  poffefTion,  as  to  veft  the 
•  abfo'ute  pn^perty  in  the  captor,  is  hj  much  a  matter  of 
doubt,  that  it  is  difficult  to  find  two  writers  of  the  fame 

opinion. 
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^opinion.      Upon    this   fubjecl,    various   lines    have   been    C   H    A   p. 
drawn  by  arbitrary  rules,  partly  from  policy,  to  prevent    ^^-^^l,,^^ 
too  eafy  difpofitions  to  neutrals ;    and  partly  from  equity,   2  Bmx.  6^3, 
to  extend  x\ie  jus  pofllhmnii  m  favour  of  the  owner.     And 
it  is  not  to  be  wondered  at,  that  there  is  fo  great  an  uncer- 
tainty and  variety  of  noiions  amongfl  the  writers  on  this 
fubjeft,  about  filing  a  pofitive  boundary  by  the  mere  force 
of  reafon,  where  the  fubjeft  matter  is  arbitrary,  and  not 
the  objedl  of  reafon  alone. 

Grotius  is  of  opinion,  that  the  captor  (hall  be  faid  to   Grotius  de  jure 

•V  u  ■      w  r  I      r  ^^"''  ''^'-  2- 

nave  the  property  m   him,  as  loon  as  the  tormer  owner  c.  6.  f.  3 

ihall  have  loft  the  hope  of  recovery,  and  the  ability  to 
purfue,  and  that  property  (hall  then  be  faid  to  be  tahen, 
when  it  is  brought  within  the  enemy's  fortrefs.  Whence 
it  follows  as  a  confequence,  that  in  marine  captures,  the; 
capture  fhall  be  deemed  complete,  when  the  ftiips  or  goods 
taken  (hall  beijrought  within  the  harbour  or  ports  of  the 
€nemy,  or  to  that  place  where  tlieir  whole  fieet  is  ftationed  ; 
for  then  the  recovery  may  be  defpaired  of.  But  by  a 
more  recent  law  introduced  among  the  European  nations, 
it  feems,  that,  that  only  is  deemed  a  capture,  which  has 
■-been  twenty-four  hours  in  the  poiTefrion  of  the  captor.  [7^  ] 
The  former  part  ot  this  opinion,  1  find,  was  adopted  in  a 
cafe  in  March\  Reports,  where  it  is  faid,  that  the  pro-  ^^a^^*^-^  "o- 
perty  is  not  altered,  unlefs  it  be  brought  infra  prafidia  of 
the  enemy  :  and  forae  nations  have  made  twenty-four  hours 
■quiet  po(re(rion  by  the  enemy  the  criterion  of  their  judg- 
ment.    Thus  by  the  ordinances  oi  Leivis  the  fourteenth  it   P'^o^^e'*-. 

■'  1.  34.  ari.  li 

is  declared,  that  if  any  of  the  (hips  of  French  fubjecls  be 
retaken    irom  their  enemies,   after  having   been  twenty- 
four  hours  in  their  hands,  they  (hould  be  good  prize  ;    and 
if  it  be  before  twenty-four  hours,  they  fliall  be  reftored  to 
■the  owners,  with  all  that  is  in  them,  and  one  third  (liall 
be  -given    to    the    fliip    that    retakes   them.      Bynkerfaoek^   Bynkerfhork 
however,  dates  the  opinion  of  Grotius.  controverts  it  with   si'*^-  p--:- 
much  ability,  and  feems  to  think,  that  xhtfpes  recuperandi  c.  4. 
JB  the  ground  on  which  the  ^jueflion  is  to  be  decided.     He 
k  2  mentions 
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mentions  the  opinion  of  fonie  writers,  who  think,  that  if 
is  necefTary  for  the  (hip  to  have  arrived  in  the  enemy's 
port,  to  have  been  condemned,  to  have  failed  out  again, 
and  arrived  in  a  friend's  port,  before  the  property  can  be 
Roccus  Not.  66.  fald  to  be  changed.  Roccus  rather  Hates  the  various  opi- 
Com.  401.  nions  of  others,  than  afferts  one  of  his  own  ;    but  he  feems 

to  lean  to  the  idea,  that  it  is  nccedary  to  bring  the  fhip 
within  the  confines  of  the  captor,  and  to  keep  it  there  a 

2  Burr.  694.         night  in  fafe  cuftody.      But  as  was  faid  by  Lord  Mansfieldy 

all  thefe  clrcuniflances  are  very  arbitrary,  and  therefore 
are  generally  exploded. 

3  Bm.'-.  ^94.  By  the  marine  law  of  England^  as  prartifed  in  the  court 

of  Admiralty,  previous  to  the  paffing  of  any  acl;  of  parlia- 
ment, which  commanded  rellitution,  or  fixed  the  rate  of 
falvage,  it  was  held,  that  the  property  was  not  changed  fo 
as  to  bar  the  owner  in  favour  of  a  vendee  or  recaptor,  till 
there  had  been  a  fentence  of  condemnation.  Agreeably  to 
this  principle,  judgment  was  ■given  in  that  court,  decreeing 
rellitution  of  a  fiiip  retaken  by  a  privateer,  though  Hie  had 
been  fourteen  weeks  in  the  enemy's  poITeflion.  Another 
cafe  alfo,  upon  the  fame  principle,  was  decided  againft  the 
vendee  after  a  long  poffeflion,  two  falcs,  and  leveral 
voyages. 

Thus  (lands  the  marine  law  of  England,  by  which  it  ap- 
pears, that  the  jus  pojiliminii  continues  till  condemnation, 
r  72  ]        which,  by  the  a6ls  of  parliament,  about  to  be  quoted,  is 
extended,  and  now  continues  for  ever. 

By  the  flatute!;  of  the  13th  Geo.  IL  c.  4..  and  29th  Geo.  \l. 
c.  34.  fliij)s  or  veflels  of  his  majcfty's  fubjedls,  which  had 
been  captured  by  the  enemy,  and  were  retaken,  either  by 
men  of  war  or  privateers,  were  decreed  to  be  rellored  to 
the  original  owners,  upon  paying  for  falvage  the  fums  men- 
tioned in  the  flatutes,  and  the  quantum  of  falvage  to  be 
paid  to  privateers  was  made  to  depend  upon  the  length 
of  time  which  the  re-captured  veflcl  had  been  in  the  ene- 
my's 
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my's  hands;  fuch  falvage,  howe%'er,  never  being  allowed    CHAP, 
to  exceed  a  moiety  of  the  value.  v«,*^~v--^w/ 

By  the  laft  prize  aQ  this  diflinaion   is   abollfhed,  and   33  Geo.  III. 
tbe  rate   of  falvage   payable  in  all   cafes   is  fixed  to  one 
eighth  of  the  value,  if  the  re-capture  is  made  by  any  of 
his  majefly's  fliips,  and  to  one  Cxth,  if  by  a  privateer,  or 
other  fhip. 

The  words  of  this  cJaufe  of  tbe  ftat^t-e  are,  *'  that  if  f.  4:. 
**  any  fhip  or  veffel,  or  boat  taken  as  prize,  or  any  goods 
"  therein,  Ihall  appear  and  be  proved,  in  any  court  of 
*'  admiralty  having  a  right  to  take  cognizance  thereof,  to 
<^'  have  belonged  to  any  of  his  majefly's  fubjedls  of  Great 
**  BriJain  ox  Ireland^  or  any  of  the  dominions  and  territo- 
**  ries  remaining  and  continuing  under  his  majefly's  pro- 
^'  te£lion  and  obedience,  which  vi^ere  before  taken  or  fur- 
"  prized  by  any  of  his  majefly's  enemies,  and  at  any  time 
*'  afterwards  again  furprized  and  reta];C.en  by  any  of  his  ma- 
*'  jefly's  (hips  of  war,  or  any  privateer,  or  other  fhip, 
*'  veffel,  or  boaf,  under  his  majefly's  prote6lion  and  obe- 
"  dien.ce,  that  tlien  fuch  Ihips,  vefTels,  boats,  and  goods, 
*'  anJ  every  fuch  part  and  parts  thereof  as  aforefaid,  for- 
*'  iperly  belonging  to  fuch  his  majefly's  fubje6ls,  fhall  In  all 
"  cafes  (fave  In  fuch  as  are  hereafter  excepted)  be  adjudged 
**  to  be  reflored,  and  fhall  be,  by  decree  of  the  faid  court 
"  of  admiralty,  accordingly  reflored  to  fuch  former  owner 
"  or  owners,  or  proprietors,  he  or  they  paying  for  and  in 
*'  lieu  of  falvage  (if  retaken  by  any  of  his  majefly's  fhips) 
"  one-eighth  part  of  the  true  value  of  the  fhips,  vefTels, 
"  boats,  and  goods  refpeftively,  fo  to  Ims  reflored,  which 
♦'  faid  falvage  of  one-eighth  fhall  be  anfwered  and  paid  to 
"  the  flag  officers,  captains,  ofhcers,  feamen,  marines,  and 
**  foldiers,  in  his  majefly's  faid  fhip  or  fhips  of  war,  to  be 
*'  divided  in  fuch  manner  as  before  in  this  aft  is  direfted 
*'  touching  the  fhare  of  prizes  belonging  to  the  flag  offi- 
"  cers,  captains,  officers,  feamen,  marines,  and  foldiers, 
"  where  prizes  are  taken  by  any  of  his  majefly's  fliips  of 
k  3  *^  war  I 
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"  war  ;    and   if  retaken  by  any  privateer,  or  other  fhip, 
"  vefTel,  or  boat,  one-fixth  part   of  the  true  vahie  of  the. 
"  faid  fliips,  veffels,  boats,    and   goods  ;    all   which    pay- 
*'  ments  to  be  made  to  the  owner  or  owners,  officers  and 
*^  Teamen  of  fuch  privateer,  or  other  fhip,  veffel,  or  boat, 
*'  fball  be  without  any  deductions,  and  fliall  be  divided  irx 
*'  fuch  manner  and  proportions  as  Ihall  have  been  agreed 
*'  on  by  them  as  aforcfaid  ;    and  in  cafe  fuch  (liip,  vefTel, 
"  or  goods,  fhall  have  been  retaken  by  the  joint  operatiori 
^'  or  means  of  one  or  more  of  his  majefly's  fhips,  and  on^ 
♦'  or  more  private  fhip  or  fhips,  then  the  judge  of  the  High 
"   Court  of  Admiralty,  or  other  court  having  cognizance. 
*'  thereof,  fliali  order  and  adjudge  fuch  falvage  to  be  paid 
*'  to  the  re-captors,  by  the  owner  or  owners  of  fuch  rcr 
^'  taken  fhip,  veflel,  or  goods,  as  he  fball,  under  the  cir- 
^'  cum  fiances  of  the  cafe,  deem  fit  and  reafonable,  which 
**  falvage  fo  to  be  adjudged  fliall  be  accordingly  paid  by 
**  the  owners  of  fuch  retaken  fhip,  vefTel,    or  goods,  ta 
"  the  agents  of  the  re-captors,  in  fuch  proportions  as  the, 
«♦  faid  court  fhall  adjudge  ;    hut  if  fuch  fhip  or  vefTel  fo  re- 
•'  taken  (hall  appear  to  have  been,  after  the  taking  by  his 
*»  majeUy's  enemies,  by  them  fet  forth  as  a  fhip  or  vefTel 
*'  of  war,  the  faid   fhip  or  vefTel   fhall  not  be  reflored  to 
«'  the  former  owners  or  proprietors,  but  fliali  in  all  cafesj 
»'  whether  retaken  by  any  of  his  majefly's  fhips,  or  by  any 
•*  privateer,  be  adjudged  lawful  prize  for  the  benefit  of  the 
"  captors." 

From  hence  it  is  clear,  that  by  the  marine  law  received 
and  praOifed  in  England^  there  is  no  change  of  property, 
in  cafe  of  a  capture,  before  condemnation,  and  that  nov^r 
by  the  aft  of  parliament  juft  recited  in  cafe  of  a  recapture, 
ihtjus  pojlliminii  continues  for  ever,  unlefs  the  fhip  fo  re- 
taken fhall  appear  to  have  been  fet  forth  by  his  majefly's 
enemies  as  a  fhip  of  war,  in  which  cafe  fhe  fhall  be  deemed 
good  prize  to  the  recaptors.  However,  as  lias  been  al- 
ready faid,  the  change  of  property  is  not  at  all  material  as 
between    the  infurer  «*nd   inlmcd,    upon  policies  of  real 

intercfl. 


AND   DETENTION   OF   PRINCES.  72 

intereft,  which  are  the  only  policies  that  can  now  by  law    C   H    A.  P. 
be  efFefled.  k._,^,^J..^> 

I  proceed  then  to  (late  the  cafes,  which  were  determined 
upon  this  point,  on  wager  policies,  previous  to  the  aft  of 
parliament,  prohibiting  fuch  infurances. 

The  firft  cafe  is  one  in  the  loth  year  of  Queen  Anne's        [  73  ] 
reign,  in  which  the  fafts  upon   a  fpecial  verdift  appeared   Cambddg7 
to  be,  that  the  plaintiff  had  infured  a  certain  fum  of  money    ^o  ^^°'^-  77t 
upon  a  (hip,  called  the  Ruth^  in  a  certain  voyage,  in  which 
Jbip  the  plaintiff  was  found  not  to  be  at  all  interejicd.     It 
happened  that  this  (hip  was  taken  by  the  enemv,  and  kept 
in  their  pofTeffion   tor  nine  days,  and  then  before  it  was 
carried  infra  prafidia^  it  was  retaken  by  an  Englijh  man  of 
war.     Upon  thefe  fa6ls,  the  queftion  was,  whether  or  not 
this  was  fuch  a  taking  as  (hould  enable  the  plaintiff  to  reco- 
S'er  the  fum  infured  againft  the  defendant. 

Alter  argument,  the  court  feemed  to  think  (but  a  fecond 
argument  was  ordered,  which  does  not  appear  from  any  re- 
porter ever  to  have  been  made]  thjit  thp  defendant  was  en- 
titled to  judgment. 

Upon  this  cafe  Lord  Mansfield  has  obferved,  that  the  2  ^yr.  ^^ 
man  of  war,  which  retook  the  Ihip,  brought  her  into  the 
port  of  London^  and  reftored  her  to  the  owner  upon  rea- 
fonable  redemption  \  that  this  appears  from  the  fpecial 
verdift,  although  it  is  not  ftated  in  the  printed  cafe  \  and 
then,  as  the  owner  did  not  abandon  the  (hip,  he  could  only 
have  come  upon  the  infurers  for  the  redemption ;  and  no 
queftion  could  have  arifen  upon  the  change  of  property, 
Befides,  the  policy  being  intereft  or  no  intereft,  without 
benefit  of  falvage,  the  queftion  arofe  upon  the  terms  and 
meaning  of  the  wager.     But  that  cafe  was  not  determined, 

This  alfo  was  an  a^ion  of  affumpftt  on  a  policy  of  in-  Depnifaa  v- 
furance,  where  the  defendant  infured  the  pI^intifF,  interefl  crlmyn's 

k  4  or  ^-f •  f°'' 
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or  no  interef}^  againfl  all  enemies,  pirates,  takings  at  Tea,  and 
all  other  damages  vvhatfoever.  And  upon  trial  it  appear- 
ed, that  the  fliip  was  taken  by  a  pirate  of  Sweden^  and  was 
in  his  pofreffion  for  nine  days,  and  was  then  retaken  by  an 
EngUJh  man  of  war,  and  after  the  fuit  commenced,  was 
brought  -into  Harwich.  The  queflion  was,  whether,  irt 
fuch  a  cafe,  the  defendant  was  refponfible. 

It  was  determined  for  the  piaintllT.  But  although  it 
was  objefted,  that  the  infurer  was  only  refponfible,  where 
r"  74  J  the  plaintifi  had  a  property,  and  that  the  term  of  infuring, 
interejl  or  no  intereft^  was  introduced  fmce  the  revolution  j 
yet  it  was  faid,  that  fuch  infurance  was  good,  and  the  im- 
port of  it  is,  that  the  plaintiff  has  no  occafion  to  prove  his 
Interelt,  and  that  the  defendant  cannot  controvert  it.  And 
though  the  fiiip  was  here  retaken,  yet  the  plaintiff  received 
a  damage,  for  his  voyage  was  interrupted  ;  and  the  queftloa 
is  not,  whether  the  plaintiff  had  his  fhip,  and  did  liot  lofe 
his  property,  but  what  damage  he  fuffained. 

X  Bcrr.  695.  Lord  MamfieU  has  alfo  obferved  upon   this  cafe,  that 

it  was  a  wager  pohcy,  and  the  property  could  not  be 
changed,  for  there  was  then  no  war,  or  declaration  of  war ; 
that  the  court  held,  that  as  the  (hip  was  once  taken  in  faft, 
the  event  had  happened,  though  (he  was  afterwards  reco- 
vered. His  Lordlhip  faid,  that  the  fame  obfervations  were 
applicable  to  the  cafe  of  Pond  v.  Kivg. 


foiri  V.  King,  That  was  an  a£llon  on  a  policy  of  infurance  upon  ths 

and  Lex  Salamander  privateer  (of  which  the  plaintiff  was  part  owner) 

Ath^edirtoi  ^'^^"^  ^^^  Downs  to  any  port  or  place  where  fhe  fliould  fail 
for  three  months  from  the  ift  of  December .i']^^^  interejl  or 
no  interejl^  free  from  average,  and  without  benefit  of  fal-, 
vage  ;  the  infurance  was  againft  fuch  perils  as  are  ufually 
mentioned  in  policies  :  the  breach  affigned  is,  that  the  Sa- 
lamander  was  taken  by  a  French  (hip  of  war  within  the 
three  months,  and  was  wholly  loff,  whereby  (he  could  not 
profecute  lier  voyage  or  cruife.     The  jury  found  a  fpccial 

verdlft. 
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verdlB,  ftating,  that  the  Salamander  was  taken  by  a  French 
fhip  of  war  within  the  three  months;  that  117  of  her 
men  were  taken  out  of  her,  and  carried  into  France^  and 
her  guns  taken  out,  and  that  (he  remained  in  the  pofTeflion 
of  the  enemy  from  four  o'clock  in  the  afternoon  of  the  2d 
of  February  till  five  o'clock  in  the  atternoon  of  the  5th  of 
February ;  that  before  fhe  was  carried  into  any  port,  (he 
Vi^as  retaken  by  an  Engliffj  privateer,  and  by  the  captain  of 
the  privateer  kept  eight  days  upon  the  high  ieas  without 
failing,  and  at  the  end  of  eight  days  the  captain  of  the 
privateer  took  a  French  prize,  and,  together  with  her  and 
the  Salamander,  endeavoured  to  come  into  fome  Englijh 
port,  but  the  wind  not  permitting,  he  carried  them  info 
Lijbon ;  that  the  Salamander  remains  there  for  the  benefit 
Qf  thofe  to  whom  fhe  belongs;  that  the  plaintiff  is  inte-  [  75  ] 
relied,  exceeding  the  fum  infurcd ;  that  the  fhip  was  pre- 
vented from  finlihing  her  three  months  cruife  by  the  cap- 
ture, but  that  flie  was  a  living  fhip  at  the  end  of  three 
inonths ;  that  Lijbon  is  a  neutral  port ;  that  the  mafter  of 
the  privateer  obtained  a  decree  in  the  Court  of  Admiralty  at 
Gibraltar,  that  the  fhip  fhouid  be  reflore4  to  the  owners, 
on  payment  of  one  third  part  for  lalvage. 

Lord  Chief  Juflice  Lee,  after  two  arguments,  delivered 
the  unanimous  opinion  of  the  whole  court : — "  The  queftion 
is,  whether  the  capture  of  this  fhip,  which  was  never  car- 
ried infra  praftdia  hojlis  before  fhe  was  retaken,  and  upoa 
the  matter  as  found  by  the  verdid,  fhall  be  confldered  as  a 
total  lofs,  fo  as  to  entitle  the  infured  to  recover  the  whole 
fum  infured.  And  although  by  the  civil  law  it  may  not 
perhaps  be  adjudged  a  total  lofs,  yet  the  rules  of  that  law 
are  not  to  govern  us,  but  we  muff  give  our  judgment  ac- 
cording to  the  common  law  of  England,  and  upon  this 
agreement  between  the  parties,  whofe  intention  appears, 
and  mufl  guide  us.  By  the  civil  law,  there  mufl  be  a  total 
lofs  to  entitle  the  affured  to  recover,  but  the  policy  in  this 
cafe  extends  to  captures  and  other  accidents.  The  meaning 
^i  the  parties  here  is  plain  j   the  infured  paid  his  premium 

in 
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in  confideration  of  the  inuirer's  undertaking,  that  tlie  Sa- 
lamander {hould  cruife  fafely  during  three  months  ;  the  jury 
have  found  thatfhe  was  difabled  from  profecuting  her  cruife 
for  three  months.  We  are  all  of  op'nion  for  the  plaintiff, 
and  that  this  is  not  an  average,  but  a  total  lofs  to  the  in-, 
fured  :  the  infurance  is  to  be  underflood  for  the  voyage  of 
three  months,  and  in  common  feofe  it  cannoi"  be  otherwife  ; 
fo  that  9S  foon  as  the  voyage  is  broken  or  interrupted,  it 
is  at  an  end.  Safety  during  the  tliree  months  is  what  is 
meant ;  but  it  appears  that  the  fliip  was  taken  and  detained 
within  that  time,  and  that  the  plaintiff  was  hindered  m 
his  cruife ;  and  this,  by  our  law,  is  a  total  lofs  to  the 
plaintiff.  I  have  avoided  faying  any  thing  v^hether  this 
was  a  prize  or  not,  as  having  never  been  carried  infra  praftdia 
hojlls^  becaufe  we  are  all  of  opinion,  that  this  is  a  total 
iofs."     Judgment  for  the  plaintiff. 

Spencer  v.  jj^  f]-,g  ^afe  of  Spencer  v.  Franco,  the  plaintiff  had  caufed 

Franco  corarrv  .    r         ,  i        n    •  r-      ?     •   7      r  ir 

Lord  Hard-        hlmfclf  to  be   mlured  on  the  Fnnce  iredertcky  from  l^era 
T^36!lcx  Cruz  to  London^  interejl  or  no  interef,  tree  of  average,  and 

Merc.  red.  without  benefit  of  falvaee.     The  fhip  was  afterwards  feized 

^th  edit.  p.  316.  °  ^ 

!  76  1  by  order  of  the  viceroy  of  Mexico,  and  the  Spaniards 
turned  her  into  a  man  of  war,  called  the  Saint  Philip,  and 
fent  her  as  commodore,  with  a  fquadron  of  Spanijl)  men  of 
war,  to  the  Havannah,  they  havi)»g  firft  taken  out  the 
South  Sea  Company's  arms,  and  made  feveral  alterations 
in  her,  and  there  was  a  war  between  England  and  Spain, 
and  Gibraltar  was  aflually  befieged  by  the  Spaniards.  The 
defendants  proved  the  figning  of  preliminary  articles  of 
peace  before  the  feizure  of  the  (hip,  and  therefore  infilled, 
that  this  fei?ure  did  not  alter  the  property,  and  confe- 
quently  the  defendants  were  not  liable  :  for  if  the  property 
was  not  altered,  this  infurance  made  by  the  plaintiff,  who 
had  no  intereft,  cannot  bind,  as  nothing  comes  within 
the  policy  but  a  total  lofs :  and  thprigh  there  be  th,ofe  ge- 
neral words  in  the  policy,  r.cfiraint,  or  detainment  of  princes^ 
lord  Chief  Juflice  Jfardwlcke  declared,  that  a  war  might 
begin  \Tithout  an  jiciual  declaratiofi  or  proclamation,  as  in 

this 
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this  cafe,  by  laying  fiege  to  Gibrallar^  a  garrifon  town  ;  that 
fis  a  war  may  begin  by  hoftllitic?  only,  fo  it  may  end  by  a 
ceflation  of  arms  ;  and  thefe  preliminary  articles  being  figned 
before  the  feizure  of  the  (hip,  and  there  being  a  ceffation  of 
arms,  he  thought  the  fhip  being  taken  afterwards,  not  to 
be  a  taking  by  enemies,  unlefs  the  jury  took  the  caption 
to  begin  from  the  time  the  South  Sea  arms  were  feized, 
which  was  before  the  articles :  that  fuppofing  the  (hip  not 
taken  by  enemies,  whether  his  detention  for  near  the  fpace 
of  a  year  was,  in  this  fort  of  policies,  W2.  Interejl  or  no 
intereji^  a  detention  within  the  policy ;  or  whether  in  fuch 
policies  the  infurers  are  ever  liable,  but  in  cafe  of  a  total 
lofs ;  and  if  fo,  this  (hip  being  afterwards  reftored,  then 
he  direfted  the  jury  to  find  for  ^he  defendants,  which  they 
accordingly  did^. 

In  another  cafe,  the  Infurance  was  on  goods  by  the  Dean  v.  Dicker, 
DurJIey  galley,  intereji  or  no  interejl^  at  and  from  Jamaica  ^  ^"^*  "^°' 
to  Brifol.  In  her  paffage  (he  was  taken  by  a  Spanijh  pri- 
vateer, and  carried  into  Mores^  a  port  in  Spaln^  kept  eight 
days,  and  then  cut  out  by  an  Englljh  (hip.  The  plaintiflf 
infifted,  that  this  infurance,  though  on  goods,  was  to  be 
confidered  as  a  wager  on  the  bottom  of  the  (hip ;  and 
therefore  brought  his  adion  for  a  total  lofs.  The  de- 
fendant faid,  that  by  the  flat,  of  13  G^o.  II.  r.  4.  the  (hip 
is  to  be  redored  to  the  owners  upon  paying  falvage,  and 
?:onfequently  this  is  only  an  average  lofs  \  and  the  plaintiff  [  77  1 
(an  only  recover  upon  a  total  one.  Lord  Chief  Juftice 
Lee  held,  that  the  plaintiff  ought  to  recover  :  for  this  is  a 
wager  upon  a  total  lofs  in  the  voyage,  and  here  has  hap- 
pened one  ;  for  being  carried  into  port  and  detained  eight 
days  makes  one.  Where  the  policy  is,  "  interejl  or  no  in^ 
**  terejiy"  the  provifions  of  the  aft  in  cafes  of  valued  poli- 
cies cannot  take  place.  The  a£l  does  not  declare  that  the 
property  is  not  gone  by  fuch  a  capture,  but  only  provides 
for  re(foring  the  fhip  to  whom  it  did,  and  (hall  be  proved 
to  have  belonged.  He  faid,  it  might  be  otherwife,  where 
the  (hip  was  recaptured,  before  it  was  carried  infra  fra- 

Jidia^ 
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CHAP,  fidia^  or  in  cafe  of  goods  aflually  on  board,  and  upon  % 


IV 


valued  policy. 


Whitehead  v.  _^n  infurancc  was  made  on  the  Di [patch  galley,  interejl 

Mich.'iTjg/  or  no  interejl^  free  of  average,  15 c.  Uoui  Jamaica  to  Hull, 
In  her  voyage  (he  was  taken  by  a  French  privateer,  and 
carried  to  Hamhurghy  and  after  being  tvvelve  days  in  the 
hai)dp  of  the  enemy,  flie  was  retaken  by  an  Engiljh  fhip, 
and  brought  to  London^  where  (he  was  adjudged  to  b? 
reftored  to  the  owner,  paying  falvage.  The  owner  fold 
the  fliip,  and  paid  the  falvage.  An  aftion  being  brought 
pn  the  policy,  it  was  held  to  be  a  lofs  of  the  voyage  j  and 
a  verdift  was  gi^'en  accordingly. 

Thefe  cafes  have  been  laid  before  the  rjeader,  withouf 
any  comments,  except  fuch  as  have  occurred  from  time  to 
time  to  Lord  Mansfield,  as  he  has  had  occafion  to  mention 
them  ;  and  it  was  the  lefs  necelfary  to  obferve  upon  eac|i 
particular  cafe,  as  one  general  oblervation  is  applicable  to 
all,  namely,  that  they  were  not  policies  upon  real  interejl. 
Let  it  fufhce  then  to  repeat,  that,  at  this  day,  in  cafes  of 
capture,  the  underwriter  is  immediately  refponfible  to  the 
infured.  But  if  the  (hip  be  recovered  before  a  demand  for 
indemnity,  the  infurer  is  only  liable  for  the  amount  of  the 
lofs  aftually  fuftained  at  the  time  of  the  demand  :  or  if  the 
fliip  be  reftored  at  any  time  fubfequent  (o  the  payment  by 
the  underwriter,  he  fliall  then  (land  in  the  place  of  the 
infured,  and  receive  all  the  benefits  and  advantages  refult- 
ing  from  fuch  reflitution.  All  thefe  regulations  certainly 
have  their  foundation  in  the  great  principles  of  equity  and 
juflice  ;  an  obfervation  which  muft  be  obvious  to  every 
one  who  recolle£ls,  that  a  policy  of  infurance  is  nothing 
jnore  than  a  contradl  of  indemnity, 

r  77  '^  ]  Before  the  fubjed  of  capture  and  recapture  is  clofed,  it 

33  Geo.  III.        rnay  be  proper  to  mention,  that  by  the  late  prize  a£t,  if  a 

fhip  be  retaken  before  flie  has  been  carried   into  an  ene- 

yny's  port,  it  (hall  be  lawful  for  her,  with  confent  of  th? 

recaptors 
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rccaptors,  to  profecute  her  voyage,  and  it  fiiall  not  be 
necelTary  for  the  rccaptors  to  proceed  to  an  adjudication 
till  fix  months,  or  till  her  return  to  the  port  from  which 
{he  failed  ;  and  it  (hall  be  lawful  for  the  mailer,  owners^ 
l^c.  with  confent  of  the  recaptors,  to  unliver  and  difpofe 
of  the  cargo  before  adjudication:  and  in  cafe  the  veffel 
(hall  not  return  direftly  to  the  port  from  which  fhe  failed, 
or  the  recaptors  fnall  have  had  no  opportunity  of  proceed- 
ing to  adjudication  within  the  fix  months,  on  account  of 
the  abfence  of  the  faid  vefTel,  the  Court  of  Admiralty  fhall, 
at  the  inftance  of  the  recaptors,  decree  reftitution  to  the 
former  owners,  paying  faivage,  upon  fuch  ev  dcnce  as  to 
the  faid  court,  under  all  the  circumftanccs  of  the  cafe, 
fliall  appear  reafonable,  the  expence  of  fuch  proceeding 
not  to  exceed  the  fum  of  fourteen  pounds. 

Having  thus  endeavoured  to  explain  the  nature  of  cap-  f  78  ] 
tures  by  an  enemy,  as  far  as  they  affed  the  fabjeft  of  in- 
furances,  I  proceed  now  to  treat  of  loCTcs  arifing  from 
another  fpecies  of  capture,  namely,  by  detention  ;  a  part 
of  our  enquiry  which  will  not  demand  a  long  or  tedious 
difcuflTion.  The  underwriter,  by  the  exprefs  terms  of  his 
contra6>,  is  anfwerable  for  all  lofs  or  damage  arifing  to 
the  infurcd,  "  by  the  arrejh^  re/fraints^  a7id  detainments  of 
*'  all  kings,  princes,  and  people,  of  what  nation,  condition,  or 
"  quality  whatfoever,^* 

The  only  queflion  then  is,  what  fhall  be  confidered  as 
fuch  detention  :  and  indeed  the  words  ufed  are  fo  large 
and  comprcbenfive,  ns  hardly  to  admit  of  a  doubt  even 
upon  that  head.  The  learned  Roccus  is  of  opinion  "  utji  Roccus  de  aJT*;?. 
"  merces  capta:  a  potefiate,  feu  judice  juflitiam  adminiflrante  '^'^^'  5'*" 
"  in  illo  loco,  aut  a  popnlo,  ant  ab  alia  quacunque  perfond 
«  per  vim,  abfque  pretii  folutione,  tencntur  afjeciiratores  foU 
**  vere  afimationem  dominis  mercium,  fad  a  priiis  per  dominos 
"  mercium  ceffione  ad  beneficium  ajfecuratcrum  pro  recuperan- 
*'  dis  illis  mercihus,  vel  pretio  ip forum  a  capientibus.'*  In 
another  place  he  fays,  "  Regis  ^  principis  fadum  connume-   ^^^  ^ 

*'  ratur 


73  OF    LOSSES     BY     CAPTURE 

CHAP,  '^^.ratur  in'ter  cafusfortidtos ;  idea  fi  rex  et princfps  retlneant 
"  navem  oneratam  frmnento  ex  caujd  penuria^  quapropter 
"  nav'is  non potuerli  frumenta  afportare  ad  locum  deflinaturii^ 
*'  tenentur  ajfecuratores.^' 

Malyiie  iro.  il/fl/jw^  lays  down  the  law  to  be,  that  the  infurers  are 

liable  for  all  lofTes  by  arrefts,  detainments,  i^c.  happening 
both  in  time  of  war  and   peace,  coiiimitted  by  the  ptiblic 

2  B«r.  696.  authority  of  princes.  And  Lord  Mamfield  has  faid,  that 
the  infured  may  abandon  in  cafe  merely  of  an  arrefl;  or 
embargo  by  a  prince,  not  an  enemy  \  and  cbnfequently 
fuch  an  ancfl  is  a  lofs  vvitliiii  the  meaning  of  the  word 
detention. 

Kcfblttand  \vi,at  the  word  ''■  people,''  in  this  clailfe  of'  a  isoiicy  of 

anorhcr  v.  _  /     /     '  r         / 

tufhington,  infurancc,  means,  has  lately  been  judicially  fettled  in  a 
•  >  I'  q-^{q^  where  the  declaration  claimed  a  lofs  of  corn,  occa- 
fioned  hy  the  unlawful  arreji^  rejlraint^  and  detention  of  peo-. 
pie  to  the  plaintiffs  unknown.  The  fa6ts  upon  this  part  of  the 
cafe  were,  that  the  fiiip  being  forced  into  Elly  Harbour^  in 
Ireland^  and  a  great  fcarclty  of  corn  happening  to  be  there 
at  that  time,  the  people  came  on  board  in  a  tumultujus 
manner,  took  the  government  of  the  veffel  from  the  cap- 
tain and  crew,  weighed  her  anchor,  by  which  flie  drove 
upon  a  reef  of  rocks,  and  would  not  leave  her,  till  they 
had  compelled  the  Captain  to  fell  almoft  all  the  corn  con- 
fiderably  below  the  invoice  price.  The  v\  ord  people,  it  waS 
contended  at  the  bar,  meant  individuals  of  a  nation  as 
oppofed  to  raagillrates  or  rulers. 

Lord  Keuyon. — "  That  which  happened  in  this  cafe  does 
not  fall  within  the  meaning  of  "  arrefts,  reftraints,  and  de- 
"■'  talnments  of  kings,  princes,  and  people."  The  mean- 
ing of  the  word  people  may  be  difcovered  here  by  the  ac- 
companying v/ords,  nofcitur  a  fociis  j  it  means,  "  the  ruling 
*'  power  of  the  cowitry" 

Mr.  Juftice  Bitller. — "  1  cannot  agree  with  the  coH^ 
iftrufiion  put  at  the  bar  upon  the  word,  people ;    it  means 

ih^ 
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the  fupremc  poiver ;  the  poiver  of  the  country^  \\h^\t\cx  it  VRdj    C   H   A   P. 

be.     This  appears  clear  from  another  part  of  the  policy ;     v-tf^-^y^^m.^ 

for  where  the  underwriters  infure  againil  the  wrongful  a£ts 

of  individuals,  they  dcfcribe  them  by  the  names  of  "  pirates, 

"  roguesy  thieves  :''*  then  having  Rated  all  the  individual  per- 

fons,  again fl  whofe  a£ls   ihcf  engage,  they  mention  other 

rifks,  thofe  occafioned  by  the  ads  of  "  kings,  princes,  and 

pe'.pky  of  what  nation,  condition,  or  quality  foever."  Thofe 

words,  therefore,  mull  apply  to  nations  in  their  colleftive 

capacity." 

An  embargo  is  an  arrefl  laid  on  fliips  or  merchandize  by    i.cx  Merc.  red. 
publick  authority,  or  a  prohibition  of  Rate  commonly  ifTued    ^^ '  * 
to  prevent  foreign  fliips  from  putting  to  fea  in  time  of  war, 
and  fometimes  alfo  to  exclude  them  from  entering  our  ports. 
This  term  has  alfo  a  more  extenfive  figmfication,  tor  fhips 
are  frequently  detained  to  ferve  a  prince  in  an  expedition, 
and  for  this  end  have  their  loading  taken  out,  without  any 
regard  to  the  colours  they  bear,  or  the  princes  to  whofe  fub-        f  70   ] 
iefts  they  belong.     The  lep[ality  of  fuch  a  meafure  has  been    p"",?"^- ,'';'■■  J"''^ 

J  •'  tj  ^      ^      to         /  J,t.)[;^  lib,  2.  cap. 

doubted  by  fome,  but  it  is  certainly  conformable  to  the  law    2.1'.  la. i  Black. 

of  nations,  for  a  prince  in  diftrefs  to  make  ufe  of  whatever 

vefTels  he  finds  in  his  ports,  that  may  contribute  to  the  fuc- 

cefs  of  his  enterprife.     Embargoes  laid  on  (hipping  in  the 

ports  of  Great  Britain,,  by  royal  proclamation,  in  timeof  vjar^ 

arc  ftrlflly  legal,  and  will  be  equally  binding,  as  an  a£l  of 

parliament,  hecaufe  fuch  a  proclamation  is   founded  on  a 

prior  law,  namely,  that  the  king  may  prohibit  any  of  his  fubr 

je£ts  from  leaving  the  realm.     But   in  times  of  peace  the 

power  of  the  king  of   Great  Britain  to  lay  fuch  reflrainis 

is  doubtful^  and  therefore  where  fuch  a  proclamation  iffued 

m  the  year  1766,  againft  the  words  of  a  flatute  then  in 

iorce,  although  abfolutely  neceffary  for  the  prevention  of  a 

dearth  in  this  country,  it  was  thought  prudent  to  procure  an    7  Geo.  III.  c.  7. 

a6l  of  the  legiflature  to  indemnify  thofe  who  advifed,  or 

who  aOed  under,  that  proclamation. 

In  cafe  of  detention  by  a  foreign  power,  which  In  time  of  1  Magens  67, 
v;.ar  may  have  feized  a  neutral  fhip  at  fea,  and  carried  it  into 
7  port 
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port  to  be  fearched  for  enemy's  property,  all  the  chargcfs 
confequent  thereon  mufl  be  borne  by  the  underwriter:  and 
whatever  cofts  may  arife  from  an  improper  detention,  muft 
always  fall  upon  them. 

Saloiicci  V.  This  was  Held  by  TVlUes^  AjhhurJ},  and  BuIIer,  juflices,  irl 

Hil"2TGeo  III  *^^  abfence  of  Lord  Mansjield,  in  a  cafe,  the  circui  ftances  of 
which  are  as  follows  ;  It  was  an  infurance  on  the  (hip 
Thetis,  a  neutral  (hip ;  and  ilpon  the  tricil,  a  fpecial  cafe  was 
referved  for  the  opinion  of  the  court,  ftating,  that  the 
plaintiffs  were  Tufcan  fubjecisj  refident  at  Leghorn,  fole  own- 
ers of  the  fhip  Thetis,  which  failed  from  Leghorn,  and  was 
captured  by  a  Spanijh  (hip  off  the  coafl  of  Barbary,  with  neu- 
tral goods  on  board,  configned  to  London.  She  was  con- 
demned as  prize  in  the  court  of  Vice  Admiralty  in  Spaing 
which  fentence  was  reverfed  ;  but  upon  another  appeal  to 
a  fuperior  court,  the  latter  fentence  was  alfo  reverfed,  and 
the  former  confirmed.  The  grounds  of  condemnation  were 
two  :  iff.  That  the  fhip  Thetis  refufed  to  be  fearched,  and 
refifted  with  force,  having  fired  at  the  Spanifl)  fliip  :  2dly. 
That  (he  had  no  charter  party  on  board.  The  captain  of 
r  80  1  ^^^  Tl^fZ/V  anfwered  thefe  two  grounds ;  ift.  that  he  refilled 
'  and  fired,  becaufe  the  Spaniard  hailed  him  under  falfe  co- 

lours :  2dly.  that  he  had  taken  the  goods  on  board  by  the 
piece,  and  had  not  freighted  his  (hip  to  any  individual  ;  iii 
which  cafe  a  manifefto  was  fufficient  without  a  charter  party* 
The  fentence  of  the  lad  court  of  appeal,  although  it  con- 
demns, admits  the  neutrality,  for  it  ftates  the  veffel  to  be  "  a 
*'  Tufcan  Jhipy  The  lafl  ground  relative  to  the  charter 
party  was  not  infifted  upon.  Upon  the  other,  the  three 
learned  judges  above  mentioned  were  of  opinion,  that  a 
neutral  fhip  is  not  obliged  to  flop  to  be  fearched  ;  that  the 
captain  had  not  been  guilty  of  barratry ;  that  the  fearcher 
flops  a  neutral  fhip  at  his  peril  ;  that  this  was  to  be  con- 
sidered as  a  cafe  of  improper  detention,  and  confequently 
that  the  plaintiff  upon  this  policy  was  entitled  to  recover. 

But 
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But   though    an    underwriter  is  liable  for  all   damage     CHAP, 
ftrifingto  the  owner  of  the  fhip  or  goods  from  the  reflraint    ,^^,^   "^ 
or  detention  of  princes,  yet  that  rule  fliall  not  be  extended 
to  cafes  where  the  infured  (hall  navigate  againft  the  laws  of 
thofe  countries,  in  the  ports  of  which  he  may  chance  to  be 
detained,  or  to  cafes  where  there  fhail  be  a  feizure  for  non- 
paym^   lOf  cuftoms.     This  was  fo  ruled  by  Lord  Commif-  2  Vera.  17G. 
fioncr  Huf chins  in  Chancery,  in  the  year  1690  ;   and  the 
rcafon  of  it  is  obvious,  becaufe  there  is  a  grois  fraud  on  the 
part  of  the  owner  of  the  property  irrilired  ;    and  no   man 
fhall  take  advantage  of  his  own  mifcondutl.     If  indeed  any 
of  thofe  atls  were  committed  by  the  mailer  of  the  Ihip,  with- 
out the  knowledge  of  the  infured,  the  underwriter  would  be 
liabic-,  if  not  for  lofTes  by  detention,  at  leafl  for  a  lofs  by  the  Vid^  the  next 
barratry  of  the  mafter,  to   which  fuch  condu6l  would  moll  '^^^^  * ' 
certainly  amount. 

It  has  been  a  queftion,  whether  the  infurers  are  lial  le  for 
the  payment  of  damage  arifing  by  the  detention  or  feizure 
of  fhips  bv  tl'ie  government  of  the  country,  in  wliofe  ports 
the  fhip  loads.  Till  lately  there  was  only  one  common  law 
cafe  where  this  point  was  exprefsly  in  iffue,  and  that  was 
not  decided. 

In  evidence  upon  the  trial  in  an  a£lion  upon  a  policy  of  ^  Ld'' Ravm""^* 
infurance,  the  cafe  appeared  to  be,  that  the  infurer  acrreed  840  2  S;Uk.444, 

•  °  r  81  1 

to  infure  the  Ihip  from  her  arrival  at in  yamaica        ^ 

during  her  voyage  to  London ;  and  an  embargo  was  laid  up- 
on the  (hip  by  the  government  ;  who  afterwards  feized  the 
fliip,  converted  her  into  a  firefhip,  and  offered  to  pay  the 
owners.  The  queftion  was,  if  this  would  excufe  the  in- 
furers ?  //(?//,  Chief  Juftice,  feemed  to  incline,  that  it  woiild 
not,  and  that  this  was  within  the  words,  detention  of  princes^ 
i^c.  but  he  gave  noabfolute  opinion,  the  caufe having  been 
referred  to  three  of  the  jury. 

The  very  general  words  made  ufe  of  in  policies  go  to  fup- 
port  the  idea  entertained  by  Lord  Hclt^  and  although  till 

i  lately 
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lately  there  was  no  cafo  where  this  point  was  exprefsly  con- 
^_,^^^    fidered,  yet  it  feems  to  have  been  taken  as  fettled  in  many 

Vide  ante,  p.  54.  cafes,  whicli  have  come  before  the  court.  One  inftance 
immediately  occurs,  in  the  cafe  of  Robert/on  v.  Ewer,  which 
was  cited  in  a  former  chapter.  There  an  embargo  had  been 
laid  by  Lord  Hood  on  all  {hipping  at  Barbadoes  ;•  and  it 
does  not  appear  to  have  been  doubted  or  queftioned  at  the 
bar ;  that  the  infurer  was  liable  for  any  lofs  which  might 
have  been  fuftained  by  fuch  detention,  provided  the  lofs  had 

2  Magcns  176.  J-jappened  to  any  of  the  property  fpecifically  infured.  It  is 
true,  that  it  is  declared  by  the  ordinances  of  France,  "  that 
*'  if  any  (hip  be  flopped  by  our  orders  in  any  of  the  ports 
**  of  our  kingdom  before  the  voyage  be  begun,  the  infured  fhall 
"  not,  on  account  of  this  detention,  abandon  or  cede  their 

2  ]\lagcns4i7.  «  effefts  to  the  infurers."  A  fimilar  regulation  is  to  be 
found  in  Bilboa,  by  which  it  is  ordained,  "  that  if  any  fhip 
*'  or  (hips  infured,  with  or  without  goods,  (hall  be  detained 
by  his  majefty's  order  in  the  ports  of  thefe  kingdoms  of 
*'  Spain  ^  before  the  commencement  of  the  voyage  jhe  is  hound  on, 
"  it  fhall  be  judged  that  no  cellion  can  be  made  of  them, 
**  but  rather  the  infuraiice  in  fuch  cafe  ought  to  be  held 
"  null."  If  thefe  ordinances,  when  they  ufe  the  words, 
"  commencement  of  the  voyage,"  mean  commencement 
of  the  rifk  inftired,  they  agree  with  the  laws  of  England  [a] ; 
becaufe  the  underwriter  can  never  be  anfwerable  for  any 
thing  happening  before  that  period  :  bui  when  the  rilk  in- 
fured is  "  at  and  from,"  if  the  fhip  be  detained  in  the  load- 
ing port,  by  order  of  the  flate,  before  her  departure  for  the 
voyage,  but  after  the  rifk  commenced,  the  infurer  by  our  law 
is  liable  for  the  damage  occafioned  by  fuch  detention,  as  the 
r  81  a  1  ■^'Offls  in  the  policy  do  in  themfelves  import  no  reftriftion  to 
reitraints  and  embargoes  by  foreign  or  hoflile  powers 
only. 

{d)  The  French  policies  on  the  (hip  always  attach  only  from  the  day  thefliip 
fails  unkfs  the  parties  vary  the  general  rule  by  a  particular  agrecjncpt.  See 
the  ordinances  in  a  Magciis  168,  1O9. 

This 
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This  queftion   came  on  lately  for   confideration  in  the  C    H   A   p. 
court  of  King's  Bench  ;  and  was  unanimoufly  decide  d  in 
favour  of  the  aifured  after  two  arguments  at  the  bar.     But   Rouh 


the  learned  judges  defired  not  to  be  confidered  as  deciding  po,-tcdin6Terin 
upon  the  ef}"e6t  of  an  embargo  laid  on  by  our  own  fovereign  I<^<-'P-  4'3- 
upon  Ihips  loading  in  this  country.  The  queftion  came  be- 
fore the  court  upon  a  fpecial  cafe  referved  for  its  opinion, 
upon  the  trial  of  an  adlion  on  a  policy  of  infurance  on 
three  Ihips,  the  Adelaidey  Adele^  and  l^'iSior,  their  ftores, 
boats,  and  filhing  materials,  ^c.  upon  two  of  them  at  and 
from  UOiient^  and  upon  tlie  third,  at  and  from  and  after  her 
arrival  at  UOrient^  and  on  all  of  them,  "  to  all  ports,  feas,, 
"  and  places  whatfoever,  beyond  and  on  this  fide  the  Capes 
*'  of  Good  Hope  and  Horn,  on  the  fouthern  whale  and  feal 
"  fifliery  and  trade,  and  until  the  (hip's  arrival  back  at 
"  UOrient."  The  lofs  is  ftated  by  the  declaration  to  have 
happened  bytheflilps  and  their  ftores  and  provifions being,  by 
authority  of  certain  perfonsexerclfijig  the  powers  of  govern- 
ment in  France,  at  Port  Louts  with  refpeft  to  one,  and  at 
VOricui  with  refpe£t  to  the  two  others,  arretted  and  re- 
ftrained  from  further  profecuting  their  voyages,  and  that  they 
had  thence  hitherto  been  prevented  and  reftrained  therefrom 
under  and  by  virtue  of  fuch  reftraint.  The  cafe  ftated  that 
the  fhip  Adelaide  failed  from  the  port  of  VOrient  on  the 
voyage  Infured,but  was  obliged  to  put  back,  by  ftrefs  of  wea- 
ther into  Port  Louis ;  and  whllft  flie  lay  there,  and  the 
(hips  Adek  and  Victor  were  preparing  for  the  voyages  in  the 
policies  mentioned,  and  before  the  necelTary  pafTports  and 
clearances  could  be  obtained,  on  the  5th  February  1793,  an 
embargo  was  laid  on  all  veflfels  in  thofe  ports.  That  the 
Adelaide  was  brought  back  to  DOrlcnty  and  the  perifhable 
ftores  of  all  the  three  fliips  fold  ;  and  the  faid  three  veftels 
with  the  reft  of  the  ftores  now  remain  at  VOrient,  under 
the  embargo,  which  has  continued  ever  fince  on  all  ftiips 
dcftined  on  long  voyages ;  and  none  have  fmce  been  permit- 
ted to  fail,  except  thofe  in  government  fcrvice  or  upon  ftiort 
coafting  voyages.  The  Adele  and  VlBor  had  entered  out- 
wards upon  the  voyages  infured,  -when  the  embargo  came ; 
1  2  and 
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and  that  alone  prevented  the  fhips  from  failing.  That  notice 
of  abandonment  was  given  to  the  underwriters  on  27th 
Feb.  1793,  and  a  total  Ibfs  claimed  \  and  the  like  notice  and 
claim  were  repeated  in  Auguji  1793  [a). 

Lord  Kenyon. — "  I  have  looked  into  all  the  cafes  which 
have  been  cited,  and  I  have  alfb  confidered  the  paflages  col- 
le6led  Irom  foreign  writers,  and  the  moft  refpe£lable  of 
them  feem  to  me  to  coincide  with  the  conftru6lion,  which 
an  Engli//j  court  of  jullice  would  put  upon  fuch  an  inftru- 
ment  as  the  prefent.  This  plaintiff  is  under  no  difability 
to  fue,  and  the  defendant  has  entered  irvto  an  engagement 
to  indemnify  him  againft  arrefls,  reftraints,  and  detainments 
of  all  kings,  princes,  and  people,  ot  what  nation,  condition, 
or  quality  foever.  By  this  peril,  the  fhip  has  been  detained 
near  three  years,  and  the  voyage  is  defeated :  but  the  plain- 
tiff is  to  be  told  this  is  not  a  lofs  within  the  policy.  No 
common  man  reading  the  words  of  the  policy  could  doubt 
upon  the  queftion  :  and  it  is  by  artificial  reafcming  only 
eolle£ied  by  great  reading  from  foreign  airthors  that  his 
claim  can  be  repelled.  But  in  truth,  when  examined,  the 
refearch  turns  out  to  be  all  one  way,  and  that  is  in  favour 
of  the  plaintiff.  RoccuSy  Le  Guic/sn,  Greefi  v.  Toungy  from 
Lord  Raymond y  are  all  one  way :  and  although  Lord  Holt  is 
faid  not  to  have  given  an  abfolute  opinion,  every  thing  that 
fell  in  judgment  from  that  great  man  is  deferving  of  the 
hioheft  attention.  Lord  Mansfeld  too  has  given  an  opinion 
upon  the  very  point  (2  Burr.  696,  and  ante,  p.  78.)  ;  and 
when  to  this  current  of  authorities  we  add  the  words  of  the 
policy  itfelf,  it  is  perfcftly  clear.  Suppofe  war  had  been 
declared,  and  the  fhip  had  been  detained  m  port  as  a  prize, 
could  there  have  been  a  doubt  ?  and  I  can  fee  no  difTcrence 
between  the  cafes." 

(ti)  Some  other  fa<f>s  were  flated ;  butns  the  cfSsfl  of  them  was  to'fliew  tliat 
the  plaintiff  was  either  an  alien  enemy,  or  in  pattnerlhip  with  an  alien  enemy  ; 
and  as  the  fadts  did  not  fupport  the  argument  which  was  to  be  raifed  upoi>' 
them,  and  did  not  form  an  ingredient  in  the  judgment  of  tht  court,  I  forbear 
to  llatc  thcin. 

The 
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The  otherjiiflges  delivered  their  opinions feriaiim,  concur- 
ring unanimoufly  with  his  Lordfhip  ;  and  there  was  judg- 
ment for  the  plaintiff. 

By  what  has  been  faid  it  appears,  that  before  the  infured 
can  recover  agalnfl  the  underwriter  in  cafes  of  detention,  he 
mufl  firft  abandon  to   the  infurers  his  right,  and  whatever 
claims  he  may  have  to  the  goods  infured.     This  point  will 
be  fully  treated  of  in  the  chapter  of  abandonment.     It  will 
be  fufhcient  here  to  remark,   that  in  moft  of  the  countries 
on  the  continent,  "the  time  for  abandonment  in  fuch  cafes  is 
fixed   to   a   limited  period   after  the  event  has  happened. 
In  Bilboa  and  France  the  ceflion  muft  be  made  within  fix    2  Magens  175. 
months,  if  the  lofs  has  happened  in  any  part  of  Europe ;   '^^  ' 
and  within  a  year,  if  in  a  more  diftant  country.     A  fimilar   .  Magens  23. 
regulation  as  to  time  is  eftablilhed  by  the  ordinances  o{  Mid- 
dleburgh  in  Zealand.    By  the  law  of  England^  there  is  no  po- 
fitive   rule  on  this  fubjeft,  confequently  an   infured  has  a 
right  to  abandon  immediately  upon  hearing  of  the  detention. 
But  it  fhould  feem,  that  in  order  to  prevent  the  under-   See  the  cafe  of 
writers  from  being  harraffed,  the  infured  ought  to  make  his   ^^li  ^^h  9.     '^' 
ele6lion,  whether  he  will  abandon  or  not,  within  a  reafon-   l'  '72.  where 

,       .  1         n       I  '■'^'^  point  has 

able  time  ;  and  what  that  fliall  be,  muft  in  general  depend   been  confidercd 
upon  the  circumflances  of  the  cafe.  ^"    ^"  ^  ' 
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CHAPTER     THE     FIFTH. 

Of  Lofles  by  the  Barratry  of  the  Mafler  or  Mariners. 


p.  TT  does  not  fecm  to  have  been  any  where  precifely  afcer- 
-"  tained,  from  what  fource  the  term  barratry  has  been  de- 
rived. 

Indeed  the  derivations  of  barratry  have  rather  tended  to 
confound,  than  to  throw  any  light  upon  the  fubje£l :  for  its 
root  has  been  fo  frequently  altered,  according  to  the  caprice 
of  the  particular  writer,  that  it  is  impoflible  to  decide  which 
is  the  irue  one.  The  EngUJh  however,  moft  probably  have 
taken  it  from  the  French^  harrateur^  which  is  to  be  traced  to 
the  Italians :  but  where  the  latter  found  this  word  is  a  thing 
by  no  means  clear. 

Cowp.  154.  Whatever  the  derivation  may  be,  the  word  feems  to  have 

been  originally  introduced  into  commercial  affairs  by  the  Ita- 
lians^  who  were  the  firft  great  traders  of  the  modern  world. 
In  the  Italian  di(flionary,  the  word  barratraremQdX)SX.o  cheat; 
and  whatfoever  is  done  by  the  mafler,  amounting  to  a  cheat, 
a  fraud,  «  cozening,  or  a  trick,  is  banarry  in  him.  Pojlle- 
thivcute^  in  his  didionary  of  trade  and  commerce,  defines  bar^ 

1  vol,  p.  214.  ratry  thus  "  barratry  is  commif^ed  when  the  mafter  of  the 
"  fliip,  or  the  mariners,  cheat  the  owners,  or  infurcrs,  whe- 
*'  thcr  it  be  by  running  away  v/ith  the  ihip,  finking  her, 

I  vol,  136.  *'  delerting  her,  or  embezzling  the  cargo."     In   another 

place,  the  fame  author  obferves,  "  one  fptcies  of  barratry 
*'  in  a  marine  fenfe  is,  when  the  mafler  of  a  fliip  defrauds 
"  the  owners  or  infurers,  by  carrying  a  fhip  a  courfe  dlfFer- 
"  ent  from  their  orders."  Thefe  definitions  arc  fo  very 
comprehenfivc,  that  they  feem  to  take  in  every  cafe  of  bar- 
ratry, known  10  the  law  of  England^  as  far  as  we  can  col- 
lect the  principles  from  the  feveral  cafes  that  have  been  de- 

■^  St^a.  rSi.         cided.     from  a  review  of  thof^  cafes,  and  they  are  but  ^e\\\ 

\X 
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it  appears  that  any  a6l  of  the  mafter,  or  of  the  mariners,  C    H   A  P. 

which  is  of  a  criminal  nature,  or  which  is  grofly  negligent,  v,.^^^-.^J-^^ 

tending  to  their  own  benefit,  to  the  prejudice  of  the  owners  2  Sna.  1173- 

of  the  Ihip,    without  their  confent  or  privity,  is  barratry.  iTermRep.323, 

It  is  not  neccfTary,  in  order  to  entitle  the  infured  to  reco-   Cowp.  155. 
ver  for  barratry,  that  the  lofs  fhould  happen  in  tbeafi  of  bar-  ^ 
ratry  ;  that  is,  it  is  immaterial,  whether  it  take  place  during 
tht fraudulent  voyage,  or  after  the  fhip  has  retur'ned  to  the  re- 
gular courfe ;  for  the  moment  the  fhip  is  carried  from  its 
right  track  with  an  evil  intent,    barratry  is  committed. 

But  the  lofs,  in  confequence  of  the  aft  of  barratry,  muft  Lockyer  v. 

.  .      .  ...    Oitiey,  I  Term 

happen  during  the  voyage  injured^  and  within  the  time  limited  Rep.  p.  252. 
by  the  policy,  otherwife  the  underwriters  are  difcharged.  „  j_  "'=;'-• 
Thus,  if  the  captain  be  guilty  of  barratry  by  fmuggling,  and 
the  fhip  afterwards  arrive  at  the  port  of  dellination,  and  he 
there  moored  at  anchor  twenty-four  hours  in  good  jafetj\  the  un- 
derwriters are  not  liable,  if,  after  this,  fhe  fliould  be  feized 
for  that  aft  of  fmuggling. 

From  the  above  defcriptions  of  barratry,  it  will  appear, 
<hat  if  the  aft  of  the  captain  be  done  with  a  view  to  the  be- 
nefit of  his  owners,  and  not  to  advance  his  own  private  inte- 
refl,  no  barratry  has  been  committed.  I  have  faid,  that  to 
conftitute  barratry,  it  mufl  be  without  the  knoAvledge  or 
confent  of  the  owners ;  becaufe  nothing  can  be  fo  clear  as 
this,  that  no  man  can  complain  of  an  aft  done,  to  which  he 
himfelf  isa  party.  But  it  is  material  to  confider,  in  what 
fenfe  the  word  owner  is  to  be  nnderl^ood,  in  this  definition. 
It  has  been  argued,  that  if  A.  he  the  owner  of  a  fhip,  and  Cowper  154, 
let  it  out  to  B.  as  freighter,  who  infures  it  for  the  voyage  ; 
and  if  the  deviation  be  with  the  knowledge  of  A.  though 
unknown  to  B.  the  infurer  is  difcharged.  But  the  court 
over-ruled  that  argument,  and  faid,  that  in  order  to  difcharge 
the  infurer  from  the  lofs  by  barratry,  it  mufl  appear,  that  the 
aft  done  was  by  the  confent,  or  with  the  privity  of  the  own- 
er,/r^  hac  viccj  that  is,  the  freighter,  the  perfon  infured. 

I  4  Thefe 


OF   LOSSES    BY    THE    BARRATRY 

Thefe  principles  being  advanced,  it  will  now  be  fufficient 
to  fhew  that  they  arc  fuppoited  and  eftabliflied  by  the  cafes 
which  have  been  decided.  But  before  they  ate  quoted,  it 
will  be  proper  to  ohferve,  that  by  the  pofitive  regulations 
C  ^5^3  of  Middlcburgh^  Amfierdam^  Hamburgh^  and  other  coun- 
tries in  Europe^  the  underwriters  are  univerfally  held  to  be 
anfwerable  for  loif<_s  arifing  by  the  barratry  of  the  mafter 

;  Magens  73.       ^j.  jjjarincrs.     By  the  ordinances  of  Rotterdam^  the  ovvn- 

130.  215.  _  J  _  -' 

ers  of  fnips  are  prohibited  from  making  xnfurances  againft 
the  barratry  of  the  maRers,  whom  they  themfelves  fhall 
-Magens?9.  appoint;  but  they  may  infure  agaiMft  their  neglect,  and 
a'.fo  againlt  the  villainy  of  the  fiiilors,  and  of  fuch  mailers, 
as  may  happen  to  fucceeu  to  the  command  of  the  fliip  in 
foreign  parts,  without  the  knowledge  of  the  owners,  on 
account  of  the  deceafe  or  abfence  ot  the  mafler  originally 
appointed.  No  fuch  rule  prevails  in  the  law  of  England  \ 
but  the  infurcr  undertakes  generally  and  by  exprefs  words 
inferted  in  the  policy,  to  indemnify  the  owner  of  the  fliip 
or  cargo  againfl  all  lofTes  which  he  may  happen  to  fuftain 
by  the  barratry  of  the  mafter  or  mariners,  even  though 
the  mafter  fhould  have  been  appointed  by  himfelf :  a  cir- 
cumflance  which  is  rather  fingular,  for  the  infurer  to  un- 
dertake for  the  condud.  of  a  man  whom  he  can  neither  ap- 
point nor  difmifs. 

Knighr  y.  jj^  3j^  aflion  upon  the  cafe  on  a  policy  of  infurance,  on 

Cambridge.  _  _  '  ^ 

2  Ld.  Raym.  the  fhip  Riga  Merchant^  "  at  and  iiora  Port  Mahon  to  Lon~ 
1  Stra.  581.  *'  ^c"*  againd  the  barratry  of  the  mafter  (among  other 
*'  things),  and  all  other  damages,  dangers,  and  misfortunes 
"  which  fhould  happen  to  the  prejudice  and  damage  of  the 
*'  faid  ftiip,"  the  breach  afligned  in  the  declaration  was  the 
lofs  of  the  fhip  *'  ly  the  fraud  and  negligence'^  of  the  mafter. 
The  plaintiff  had  judgment  in  the  court  of  Common  Pleas. 
The  defendant  brought  a  writ  of  error,  and  it  was  contended 
by  his  counfel,  that  the  words,  "  fraud  and  negligence^* 
ufed  in  the  declaration,  were  more  general  than  the  word 
barratry  ;  and  that  the  breach  fhould  have  been  exprefs,  that 
the  fhip  was  loft  by  the  barratry  of  the  mafter  :  that  if  the 

8  word 
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word    barratry  do  import  fraud,    yet  it   does  not  import    c   II    A    \ 
negle£l;  and  the   fa6l  here  alledged  is,   that  the  fhip  was 
loft  by  the  fraud  and  negligence  of  the  mafter. 


V. 


But  the  court  were  unanlmoufly  of  opinion,  that  there 
was  no  occafion  to  aver  the  fa6l  in  the  very  words  ot  the 
policy  ;  but  that  if  the  fa6l  alledged  came  within  the  meaning 
of  the  words  in  the  policy,  it  would  be  fufficient.  Barra- 
try imports  fraud ;  and  he  that  commits  a  fraud,  may  pro-  [  86  ] 
perly  be  faid  to  be  guilty  of  a  negleft,  viz.  of  his  duty. 
Barratry  of  a  mafter  is  not  to  be  confined  to  the  mafter's 
running  away  with  the  (hip ;  but  it  extends  to  any  fraud 
of  the  mafter.  The  end  of  infuring  is  to  be  fafe  in  all 
events  ;  and,  it  would  be  very  prejudicial  if  we  were  to 
make  loopholes  to  get  out  of  thefe  policies.  The  judgment 
was  affirmed. 

In  another  cafe,  the  fhip  the  GaZ/j/V-^  Lyon  being  ad ver-  Statr.mav. 
tifed  to  go  to  Marfellles,  goods  were  Ihipped  on  board  her  ^'^"'^^■"• 
on  behalt  of  the  plaintiff;  and  a  bill  of  lading  was  figncd 
by  the  mafter,  whereby  he  undertook  to  go  ftraight  to  Mar- 
Jeilles^  and  the  defendant  underwrote  a  policy  from  Fal- 
mouth (where  the  goods  were  taken  in)  to  Marjcilles.  Be- 
fore the  Ihip  departed  from  the  port  of  London^  another 
advertifement  was  publilhed  for  goods  to  Gensa^  Leghorn, 
and  Naples  ;  and  the  plaintiff's  agent  was  told,  that  it  was 
intended  to  go  to  thofe  ports  firft,  and  then  come  back  to 
Marjeilles ;  but  he  infifted  that  his  bargain  was  to  go  di- 
reftly  to  Marfeilles ;  and,  he  would  not  confent  to  let  her 
pafs  by  Marfeilles y  or  alter  his  infurance. 

The  fhip,  however,  did  pafs  by  Marfeilles ;  and  after  de- 
livering her  cargo  at  the  other  ports,  fet  out  on  her  return 
for  Marfeilles  with  the  plaintiff's  goods ;  but  in  a  voyage 
thither,  was  blown  up  in  an  engagement  with  a  Spaniflj 
(hip.  In  an  adlion  upon  the  policy,  the  breach  afligned 
was  a  lofs  by  the  barratry  of  the  mafter. 

Lord 
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Lord  Chief  Juflice  Lee  told  the  jury,  that  this  voyage, 
being  againft  the  exprcfs  agreement  to  go  firft  to  MnrfeiUesy 
feemed  to  be-  more  than  a  common  deviation,  as  it  was  a 
formed  defign  to  deceive  the  contraftor.  lie  compared  it 
to  the  cafe  of  faiUng  out  of  port  vv'ithout  paying  the  duties, 
whereby  the  (hip  was  fubjctled  to  forfeiture,  and  which 
has  been  held  to  be  barratry. 

The  jury  ftaid  out  fome  time,  and  upon  their  return, 
afked  the  Chief  Juftice,  "  Whether,  if  the  niafter  were  to 
have  no  benefit  to  himfelf  by  paffing  by  Marjeilles^  and 
went  only  to  the  other  places  firft  for  the  benefit  of  his 
owners,  that  would  be  barratry  ?"  and  the  Chief  Juftice 
having  anfwered,  "  No,"  they  found  for  the  defendant. 

r  87  ]  A  new  trial  being  moved  for,  the  cafe  was  argued  ;  and 

all  the  judges  of  the  King's  Bench  were  of  opinion,  that 
the  verdi6l"was  right :  for  the  mafter  has  afted  confiftent 
with  his  duty  to  his  owners ;  and  the  plaintiff's  agent  knew 
of  the  intended  alteration  before  the  goods  were  put  on 
board,  and  might  have  refufed  to  fhip  them,  or  have  al- 
tered the  infurance.  The  court  alfo  held,  that  to  conftitute 
barratry,  there  muft  be  fomething  of  a  criminal  nature,  as 
well  as  a  breach  of  contract ;  and,  that  as  the  breach  was 
affigned  upon  the  barratry  only,  it  was  not  fupported  by  the 
evidence.     So  the  defendant  had  judgment. 

Elton  V.  •  In  Sir  yohn  Strangeh  Reports  we  find  another  cafe  upon 

2  Stra.  1264.  i  ^^^  fubjeft  of  barratry.  The  fliip  Mediterranean  went  to 
fea  in  the  merchants'  fervice,  having  alfo  a  letter  of  marque  ; 
and  was  infurcd  by  the  defendant,  being  bound  from  Brijltl 
to  Newfoumllund.  In  her  voyage  flie  took  a  prize,  returned 
with  it  to  lirijlol^  and  received  back  a  proportionable  part 
of  the  premium.  Another  policy  was  then  made,  and  the 
fhip  fet  out,  the  captain  having  firft  received,jexfyefs  orders 
from  the  owners  that  if  he  took  another  prize,  he  fliould 
put  fome  hands  on  board  fuch  prize,  and  fend  her  to  Brijio) ; 
but  that  the  fiiip  in  queftion  Ihould  proceed  with  the  mer- 
chant's 
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chant's  goods.  Another  prize  was  taken  in  the  due  courfe 
of  the  voyage  ;  and  the  captain  gave  orders  to  fome  of  the 
crew  to  carry  the  prize  to  Briftol^  and  defigned  to  go  on  to 
Newfoundland:  but  the  crew  uppofed  tiim,  and  infifted  that 
he  fliould  go  back,  though  he  acquainted  them  with  his 
orders :  upon  which  he  was  forced  to  fubmit,  and,  on  his 
return,  his  own  fhip  was  captured,  but  the  prize  got  in 
fafe. 

In  an  a6lion  againfl:  the  infurers,  it  was  infifled,  that 
this  was  fuch  a  deviation  as  discharged  them.  But  Lord 
Chief  Juftice  Lee  and  the  jury  held,  thai;  this  deviation 
was  oxcufed  by  the  force  upon  the  mafter,  which  he  could 
not  refnl,  anvi  therefore  fell  within  the  plea  of  neceflity, 
which  had  a' v/ays  been  ailovved.  The  plaintiffs  counfcl 
thou[;ht  it  v/asi  barratry  ;  but  the  Chief  Juftice  was  of  opi- 
nion, thai  it  did  not  amount  to  tl^at,  as  the  fhip  was  not 
run  away  with,  in  order  to  defraud  the  owners.  But  as 
this  was  a  cafe  nut  ol  wiliul  deviation,  but  of  a  deviation 
through  necc'Tity  ;  the  infurers  were  held  to  be  anfwerable, 
and  the  plaintiff  had  a  verdift  for  the  fum  infured. 

Thefe  are  all  the  common  law  cafes,   which  are  to  be       [  88  ] 
found  on  the  fubjeiSt  of  barratry,  during  a  long  feries  of 
years,  vIt,.  from  the  firft  origin  of  infurances,  till  the  year 
1774,  when  a  cafe  arofe,  in  which  all  the  do£lrIne  on  this 
head  was  fully  conGdered. 

It  was  an  a6fion  on  a  policy  of  infurance  upon  goods  on  Vaiicjoand 
board  the  Thomas  and  Matthew^   from  London  to  Seville,   ^vhedc/* 
The  policy  was  made  in   the  common  form,   with  liberty   Cowp.  R.  143, 
to  touch  at  any  ports  or  places,  idc.     The  lofs  was  affigned 
different  ways  in  the  declaration  :   Firft,  by  ftoxms  and  pe- 
rils of  the  fea,   in  confequence  of  wliich,   the   fhip  was 
obliged  to   go  to  Dartmouth  to  be  repaired ;    and,  that  af- 
terwards a  further  lofs  happened  by  ftorms,  l^c.    Secondlv, 
vhat  it  happened  by  ftorms  and  perils  of  the  feas  in  the 

voyage  , 
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C   H   A   P.    voyage  generally  ;    and  Thirdly,  by   the  barratry  of  the 
V-  nidfler. 


The  caufe  was  tried  before  Mr.  Jufllce  AJhhurJl  dl  Guild- 
hall^ at  the  fittings  after  Eafer  term  1774,  by  a  fpeclal 
jury.  On  the  trial  it  was  proved,  that  this  (hip  was  put  up 
as  a  general  fhip  from  Zc;/</<5«  to  Seville',  and  was  let  to 
freight  to  one  Darwin,  to  whom  flic  was  chartered  by 
Brown  the  captain :  that  it  is  the  courfe  of  velTeis  going 
on  this  voyage,  to  (top  at  fome  port  in  the  well  oi  Cornwal/y 
to  take  in  prov^ifions :  tiiat  this  (hip  having  taken  her  cargo 
on  board,  failed  from  London  to  the  Downs :  that  while  (he 
lay  there,  all  the  other  {hips  bound  to  ihe  weflward  bore 
away  ;  but  ihe  flaid  till  the  night  after,  and  then  failed  to 
Guernfey,  which  was  out  of  the  courfe  of  the  voyage:  that 
the  captain  went  there  for  his  own  convenience,  to  take  in 
brandy  and  wine  on  his  own  account ;  after  which  he  in- 
tended to  proceed  to  Cornwall :  that  the  night  after  the  fhip 
quitted  Guernfey  flie  fprung  a  leak,  which  obliged  her  to 
put  into  Dartmouth.  When  fhe  was  refitted,  fhe  fet  fail 
again  and  proceeded  for  Helford  in  Cornwall,  where  it  was 
always  intended  (he  Ihould  flop  to  take  in  provifions ;  but 
in  her  way  Ihe  received  further  damage,  and  on  her  arrival 
there,  was  totally  incapable  of  proceeding  on  the  voyage, 
and  the  goods  were  much  damaged.  It  was  attempted  on 
the  part  of  the  defendant  to  prove,  that  one  Willes  was  the 
owner  of  the  fliip  :  that  the  voyage  to  Guernfey  was  on  his 
account,  and  that  the  goods  taken  on  board  there  were  his 
property  :  but  this  evidence  went  little  further  than  in- 
formation and  belief,  except  that  it  was  proved,  that  when 
the  fhip  arrived  at  Helford,  the  wine  was  delivered  to  him 
in  his  cellar.  The  learned  judge  dire6fed  the  jury,  that  if 
the  going  to  Guernfey  was  without  the  knowledge  of  Darwin, 
it  was  barratry,  and  they  ought  to  find  for  the  plaintiff; 
but  if  done  with  his  knowledge,  then  it  was  not  barratry : 
that  if  they  fliould  be  of  opinion,  that  it  was  without  the 
knowledge  of  Darwin^  he  defired  them  to  fay,  whether 

they 
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they  thought  it  was  with  the  knowledge  of  JVilles  or  not. 
The  jury  found  a  verdi£l  for  the  plaintiff",  and  faid,  they 
thought  the  going  to  Guernfey  was  without  the  knowledge 
of  Darwin.,  whom  they  looked  upon  to  be  the  true  owner  ; 
but  they  were  of  opinion,  it  was  with  the  knowledge  of 


A  motion  was  afterwards  made  for  a  new  trial ;  and  the 
cafe,  being  a  queftion  of  great  confequence  to  the  mercan- 
tile world,  was  twice  argued  at  the  bar ;  after  which  the 
judges  were  unanimoufly  ol  opinion,  that  the  plaintiff  was 
entitled  to  recover,  but  they  delivered  the  reafons  of  their 
judgment/eriafim. 

Lord  Mansfield. — "  The  ground  of  the  motion  for  a  new 
trial  in  this  cafe  is,  that  under  the  circumftances,  as  they 
were  given  in  evidence  to  the  jury,  the  carrying  the  fhip 
to  Guernfey^  was  merely  a  deviation^  but  not  barratry. 
Much  more  ftrefs  was  laid  at  the  trial,  than  in  either  of 
the  arguments,  upon  this  faft  ;  namely,  that  the  deviation 
being  with  the  knowledge  of  Wilksy  the  owner  (though 
not  owner  pro  hue  vice)  of  the  fhip,  it  could  never  be  bar- 
ratry ;  and  therefore,  the  jury  were  prelFed  to  fay,  whe- 
ther it  was  with  the  confent  of  IFilles  or  not  ;  and  they 
faid,  "  It  was."  To  be  fure  nothing  is  fo  clear,  as  that 
if  the  owner  of  a  fhip  infure,  and  bring  an  aftion  on  the 
policy,  he  can  never  fet  up  as  a  crime  a  thing  done  by  his 
own  direftion  or  confent.  It  was  therefore  a  material  fa6l 
to  proceed  upon,  if  PFilles  had  had  any  thing  to  do  in  the 
cafe  ;  but  he  had  not.  It  appeared  to  me,  that  the  nature 
of  barratry  had  not  been  judicioufly  confidered,  or  defined 
in  England  with  accuracy.  In  all  mercantile  tranfaftions, 
the  great  objeft  fhould  be  certainty  :  and  therefore,  it  is  of 
■more  confequence  that  the  rule  (liould  be  certain,  than 
whether  the  rule  is  eftablilhed  one  way  or  the  other  ;  becaufe  r 
fpeculators  in  trade  then  know  upon  what  ground  to  pro^ 
ceed."  His  lordfhip  then  Hated  the  three  cafes  above  quoted 
(irom  Strange  ;  and  after  giving  a  definition  of  the  word 

barratfr. 
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barratry,  he  proceeded  thus :  "  In  this  cafe,  tiie  underwriter 
has  infured  againft  all  barratry  of  the  mallei  :  and  we  are  not 
now  in  a  cafe  where  the  owner  or  freighter  is  privy  to  it : 
if  we  were,  it  is  evident^  that  no  man  can  ccnplain  of 
an  acl,  to  which  he  is  himfelt  a  party.  In  this  cale,  all 
relative  to  fVilles  may  be  laid  out  of  it :  he  is  ongi-  "Jly  the 
owner ;  but  not  the  infurer  here.  Darwin  was  the 
freighter  of  the  fhio,  and  the  goods  that  were  on  board 
weie  his :  if  an)''  fraud  be  committed  or  the  owner,  it  isi 
Committed  on  Darmn.  The  queflion  tht:.*  is,  What  is  the 
ground  of  complaint  againft  the  mailer  ?  He  had  agreed  to 
go  on  a  voyage  from  London  to  Seville  ;  Darwin  trufts  he 
will  fet  out  innnediately,  inflead  oi  which  the  mafter  goes 
on  an  iniquitous  fcheme,  totall)  dillind;  from  the  purpofe 
of  the  voyage  to  Seville :  that  is  a  cheat  and  a  fraud  on 
Darwiny  wIjo  thought  he  would  fet  out  direflly  ;  and 
whether  the  lofs  happened  in  the  a^L  of  barratry,  that  is 
during  the  fraudulent  voyage,  or  afi/^ry  is  immaterial,  be- 
cdufe  the  vovage  is  equally  altered,  e  en  though  there  is  no 
other  iniquitous  inten*-.  But  in  *^he  prefent  cafe,  there  is 
a  great  deal  of  reafon  to  lay,  that  the  lois  fuftained  was  in 
confequence  of  the  alteration  of  the  voyage.  The  moment 
the  fnip  was  carried  from  its  right  courfe,  it  was  barratry  ; 
and  liere  the  lofs  happened  immediately  upon  the  alteration. 
Suppofe  the  fhip  had  been  loft  afterzuardsy  what  would 
have  been  the  cafe  of  the  infured  if  he  were  not  fecured 
againft  the  barratry  of  the  mailer  ?  He  would  have  loft 
his  infurance  by  the  fraud  of  the  mafter  ;  for  it  was  clearly 
a  deviation,  and  the  infured  cannot  come  upon  the  under- 
writers for  a  lofs,  in  confequence  of  a  deviation.  There- 
fore, I  am  clearly  of  opinion,  that  this  fmuggling  voyage 
was  barratry  in  the  mafter." 

Mr.  Juftice  J^on. — "  I  wonder  that  there  fhould  remain 
a  doubt  at  this  day,  what  is  meant  by  barratry  in  the  mafter. 
In  different  ordinances  dltferent  terms  are  ufed  ;  but  they 
all  have  the  fame  meaning.  In  one  of  the  ordinances  of 
SlQckhlnii  it  is  called  ♦*  knavery  of  the  mafter  or  mari- 
ners j" 
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ners ;"  and  the  fafts  flated  here,  clearly  fall  within  that  de- 
fcription.  Where  it  is  a  deviation  with  the  confent  of  the 
owner  of  the  vejfely  and  the  mafter  is  not  afting  for  his  own 
private  intereft  ;  in  fuch  cafe  it  is  nothing  but  a  deviation 
with  the  confent  of  the  owner,  and  the  underwriter  is 
excufed.  In  this  cafe,  the  hull  of  the  fliip  belonged  to 
fVilles ;  but  he  had  nothing  to  do  with  it,  having  chartered 
it  to  Darwin  :  the  jury  therefore  did  right  in  confidering 
Darivin  the  owner  pro  hac  'vice.  Having  confidercd  him 
in  that  light,  the  conduit  of  the  mafter  was  clearly  barra- 
try ;  for  he  was  afting  for  his  own  benefit,  without  intend- 
ing any  good  to  his  owner,  and  without  his  confent  and 
privity.  Nobody  knows  when  the  firft  commencement  of 
the  injury  happened  ;  but  raofl  probably,  on  the  return 
of  the  fliip  to  Dartmouth  from  Gnemfey^  where  he  had  been 
for  the  purpofe  of  fmuggling.  Therefore,  I  am  clearly  of 
opinion,  that  this  change  of  the  voyage  for  an  iniquitous 
purpofe,  was  barratry ;  which  is  not  confined  to  the  run- 
ning away  with  the  (hip,  but  comprehends  every  fpecies  of 
fraud,  knavery,  or  criminal  conduft  in  the  mafter,  by  which 
the  owners  or  freighters  are  injured.'* 

Mr.  Juftice  ^^/7/^i. — "  The  only  doubt  I  had  in  this  cafe 
was,  at  what  time  the  lofs  happened  :  and  I  think  it  may 
reafonably  be  faid  to  have  happened  in  confequence  of  the 
fmuggling  voyage  :  for  if  the  (hip  had  proceeded  on  her 
firft  intended  courfe,  fhe  would  have  efcaped  the  ftorm. 
Though  this  was  a  deviation,  yet  it  is  a  fair  and  juft  re- 
butter to  fay,  that  it  was  barratry  in  the  mafter,  which  is 
a  peril  infured  againft  by  the  policy.'* 

Mr.  Juftice  AJ})hurJl  continued  of  the  fame  opinion, 
vi'hich  he  held  at  the  trial ;  and  the  rule  for  a  new  trial 
was  difcharged  by  the  unanimous  opinion  of  the  whole 
court. 

In  another  cafe,  which  has  already  been  twice  cited  for  Roberifon  v. 
another  purpofe,  Mr.  Juftice  BuUer,  who  tried  that  caufe,  vTde'ths  laft 

feemed  "^^i"^' 
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CHAP,    feemed  to  think,  that  the  breach  of  an  embargo  was  an  a6l 
\^^\„,^j    of  barratry  in  the  mafter. 

Rofs  V.  Hunui,        jp  2  fubfequent  cafe,  which  was  an  aQion  on  a  policy  on 

4  Term  R.  ?«.  ^  .  ^        / 

See  pofi,  p.  94.    goods   on   board   the  Live   Oak^  whereof   'Jojeph  Rati  was 
p^i^jj  mafter,  at  and  from  yamaica  to  New  Orleans ^  it  appeared, 

that  the  (hip  was  put  up  as  a  general  fiiip  at  Jamaica  in 
1783  ;  that  file  failed  on  the  voyage  infured  in  May  1783, 
and  arrived  in  June  tollowing  at  the  mouth  of  the  river 
'» MilJiJfippiy  which  leads  up  to  New  Orleans  in  SpaniJhAmericay 
at  the  diftance  of  about  35  leagues.  When  the  captain  had 
got  thus  far  he  dropped  anchor,  and  went  in  his  boat  up 
the  river  to  New  Orleans^  and  on  his  return,  without  car- 
rying the  fhip  to  her  port  of  deflination,  flood  away  for 
the  Havannahy  after  which  he  was  never  heard  of.  It  ap- 
peared that  he  had  a  private  adventure  of  negroes  of  hh 
own  on  board,  which  there  was  reafonable  evidence  for 
fuppofing  he  intended  to  have  difpofed  of  at  New  Orleans  ; 
but  finding  it  difficult  to  do  fo,  on  account  of  a  prohibition 
to  import  them  into  the  Spanijh  government,  he  went  to 
the  Havannah.  The  jury  found  for  the  plaintiff  on  the 
count  in  the  declaration,  charging  the  barratry  of  the  maf- 
ter ;  and  the  whole  court  of  King's  Bench,  upon  a  motion 
for  a  new  trial,  were  of  opinion,  that  the  fads  flated 
amounted  clearly  to  the  crime  of  barratry. 

MoTs  V.  ryicm,        5^  ^Ifo  it  has  been  held  by  the  Court  of  King's  Bench, 

6  Term  R.  379.  .  .  .     •'  .  . 

Sccpoft,  p.299.  that  if  the  captain  of  a  fhip,  contrary  to  the  inflru£lions  of 
his  owner,  cruize  for  and  take  a  prize,  and  the  veffel  is 
afterwards  loft  in  confequence  of  it,  he  is  guilty  of  bar- 
ratry, even  though  he  libel  his  prize  in  the  Court  of  Ad- 
miralty in  the  name  of  himfelf  and  his  owner ;  and  though 
the  owner  had  procured  a  letter  of  marque,  folely  with  a 
view  to  encourage  feamen  to  enter,  and  without  any  inten- 
tion of  ufing  it  for  the  purpofe  of  cruifing  ;  for  whatever 
0  ^u.^i^/Cj>-^  ^^  ^^"^  ^y  ^^  captain  to  defeat  or  delay  theperforrtiance  of 
the  voyage,  is  barratry  in  him,  it  being  to  the  prejudice  of 
his  owners  j  and  though  the  captain  might  concdve  that 
^ '^     what 

V;*i  ^^'^-•-  /ly-^f--  ^<-'^--  /^■■^■■^/^'^-  ^'^/^- 
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what  he  did  was  jortlTe  benefit  of  his  owner,  yet  if  he    c   H   A  P. 
afted  contrary  to  his  duty  to  them,  it  is  barratry.  V.-*i— 0->^-^ 

In  the  cafe  of  Valkjo  v.   JVheelcr^  it  was  fettled,  that 
the  freighter  of  the  fhip  is  to  be  confidered  as  the  ownef 
for  that  voyage:  and  it  feems  alio  clearly  fettled  by  the  fame 
cafe,  that   if  an  a6l  be  committed  with  the  conicnt  of  the        [  9^  1 
owners  of  the  fhip,  that  cannot  be  barratry.     It  was,  how- 
ever, in  a  very  late  cafe,  infilled  upon  at   the  bar,  that  an 
a6l  of  the  captain,  without  the  confent  of  the  owners  of  the 
goods,  who  were  the  infured,  though  with  the  confent  of  the 
owners  of  the  Jhip^  was  barratry,  fo  as  to  charge  tne  under- 
writers.    But  this  argument  was  over-rulea  by  the  court ; 
and  could  not  have  been  admitted  without  overturning  all 
former  decifions  upon  the  fubjedl.     Barratry  implies  fome- 
thing  contrary  to  the  duty  of  matter  and  mariners,  in  the 
rehitiin  in  zuhich  they  fund  to  the  ozuner  s  of  the  fip  ;  and  al- 
though they  may  make  themfelves  liable  to  the  owners  of 
the  goods  for  mifconduft,  )'et  not  for  harratrj^  which  can 
be  cominitted   againll  the   owners  of  the  fhip,  and  them 
only. 

The  cafe,  in  which  this  point  v/as  fettled,  was  an  ailion   Nutt  and  others, 
on  a  policy  of  infurance,  made  by  Hanif  before  he  became  '''"8"ecb  of 

i-  J  ^  1  i:,  Hague  V.  Bour- 

a  bankrupt,  on  goods  laden  in  the  fliip  Rachette  (otherwife  fiieu,  i  Term 
the  Beliona)  for  a  voyage  from  London  to  Rochelie^  fub-  ''^'  ^ 
fcribed  by  the  defendant  for  \2oL  at  I /.  10  j.  per  cent. 
premium.  The  caufe  was  tried  at  Guildhall  before  Mr. 
Juftice  Buller,  when  a  verdi6l  was  found  for  the  plaintiff, 
fubje6l  to  the  opinion  of  the  court,  upon  the  following 
cafe :  That  the  bankrupt  (hipped  on  board  the  veflel  in 
queftion  goods  to  the  amount  of  i  ,800  /.  for  Rockelle.  That 
the  captain,  by  the  injligation  and  direSiion  of  Meffrs.  Le 
Grandsy  the  owners  of  the  jhip^  went  xvith  the  Jhip  and  cargo 
to  Bourdeaux,  infiead  of  Rochellc,  where  the  cargo  was  fold 
by  the  agent  of  Le  Grands.  That  a  petition  was  prefented 
by  the  plaintiffs  to  the  lieutenant-general  of  the  Admiralty 
of   Guicnney  dating  the  whole  of  the  tranfaftion  between 

m  the 
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CHAP,  the  bankrupt  and  the  owners  and  captain  ;  that  in  order  tp 
procure  a  landing  at  Bourdeaux^  their  original  deftination 
being  to  Rochelle^  falfe  bills  of  loading  were  made  out  by 
the  captain,  at  the  infligation  oi  Le  Grand :  the  petition 
conclifded  with  a  prayer  for  relief.  In  confequence  of 
this  petition,  a  decree  was  pafled,  declaring  Rene  Guhie 
(captain)  guilty  of  the  crime  of  barratry  of  the  majier^  for 
having  figned  falfe  bills  of  lading,  l^c.  for  reparation 
whereof,  it  fentenced  him  to  perpetual  fervice  in  the  gal- 
lies.  It  alfo  declared  Dominique  Le  Grand  guilty  and  con- 
vi6led  of  having  been  an  injiigator  and  accomplice  of  the  faid 
barratry  of  the  mafter,  and  adjudged  him  to  five  years  fer- 
r  93  1  vitude  in  the  gallies  :  and  alfo  decreed,  that  the  faid  Rene 
Guine  and  Le  Grand  fhould  pay  to  the  plaintiffs  the 
amount  of  their  lofs,  and  all  charges  and  cofts.  The 
queftion  on  this  cafe  is.  Whether  the  plaintiffs  were  en- 
titled to  recover  againft  the  infurers  ?  After  the  firft  argu- 
ment. 

Lord  Mansfield  faid,  "  that  with  regard  to  the  fentence 
which  had  been  paffed  abroad,  and  which  had  declared  the 
mafter  and  owner  to  have  been  guilty  of  barratry,  it  was 
entirely  out  of  the  queftion.  That  though  it  was  a  mofl 
righteous  judgement,  yet  that  it  was  no  part  of  the  confi- 
deraiion  of  the  court  there,  what  was  meant  by  barratry 
in  an  Englijh  policy.  The  queftion  was  left  entirely  open. 
That  their  idea  of  barratry  was  manifeftly  different  from 
the  conftruftion  put  upon  that  word  in  our  own  courts, 
for  they  had  found  the  oivner  guilty  of  barratry,  which 
was  entirely  regugnant  to  every  definition  of  barratry, 
which  had  ever  been  laid  down  in  an  Englijh  court  of 
juftice." 

A  few  days  afterwards  the  court  declared,  that  they  had 
not  the  fmalleff  doubt  as  to  the  prcfent  queflion,  and  there- 
fore thought  it  very  unneceffary  to  hear  a  fecond  argu- 


ment. 
Lord  Mansfield  delivered  the  opinion  of  the  court. 
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All  queftions  upon  mercantile  tranfaflions,  but  more 
particularly  upon  policies  of  inlurance,  are  extremely  im- 
portant, and  ought  to  be  fettled.  The  general  queflion 
here  is  on  the  conftruilion  ot  the  word  barratry  in  a  policy 
of  infurance.  It  is  fomewhat  extraordinary  that  it  (hould 
have  crept  into  infurances,  and  Hill  more,  that  it  fliould 
have  continued  in  them  fo  long  ;  for  the  undervi^riter  in- 
fures  the  condu^l  ot  the  captain,  whom  he  does  not  ap- 
point, and  cannot  difmifs,  to  the  owner,  who  can  do 
either.  The  point  to  be  confidered  is.  Whether  barratry, 
in  the  fenfe  in  which  it  is  ufed  in  our  policies  of  infurance, 
can  be  committed  againft  any  but  the  owners  of  the  fhip  ? 
It  is  clear,  beyond  contradiftion,  that  it  cannot ;  for  bar- 
ratry is  fomcthing  contrary  to  the  duty  of  the  majicr  and 
tnarificrsy  the  very  terms  of  which  imply,  that  it  muft  be 
in  the  relation  in  which  they  ftand  to  the  ozvncrs  cf  ike  Jhip. 
The  words  ufed  arc  viajler  and  mariners^  whicli  are  very 
particular.  An  oivncr  cann-A  cortwdt  barratry.  He  may  [  94  ] 
make  himfelf  liable  by  Ins  fraudulent  condu^  to  the  owner 
of  the  roods,  but  not  as  for  barratry.  A. id,  befides,  bar- 
ratry cannot  be  cominitted  againft  the  owner,  ivitb  his  con- 
fent :  for  thou<>h  the  owner  may  become  liable  for  a  civil 
lofs  by  the  mifbehaviour  of  the  captain,  if  he  confents,  yet 
that  is  not  barratry.  Barratry  mud:  partake  of  fomething 
criminal,  and  muft  be  comtuiired  againji  the  oivner  by  the 
majler  or  mariners.  In  the  cafe  of  Vallcjo  and  IFheeler,  the 
court  took  it  for  granted,  that  barratry  could  only  be  coni- 
rai<ted  againft  the  owner  of  the  fhip.  The  point  is  too 
clear  to  require  any  further  difcuiTion. 

The  poJ}ea  was  delivered  to  the  defendant. 

It  is  clear  that  if  the  owner  be  alfo  the  mafter  of  the 
Ihip,  any  aft,  which  in  another  mafter  would  be  conftrued 
barratry,  cannot  be  fo  in  him  ;  becaufe  fuch  do6trine 
would  militate  againft  one  of  the  rules  laid  down  in  a  for- 
mer part  of  this  chapter  ;  namely,  that  no  man  Ihall  be  al- 
lowed to  derive  a  benefit  from  his  own  crime,  which  he 
m  a  would 
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CHAP,    would  do,  were- he  to  recover  agalnft  the  iiifurers  for  a 
y,^^,^-^^,-,,^^   lofs,  occafioned  by  his  own   ad.     But  where  the  perfon, 
Rofs  V.  Hunter,   vvho  afts  as  maftcr  of  the  (hip,  is  proved  to  have  carried 
Sec  ante,  p.  91.  her  out  of  her  courfe  for  fraudulent  purpofes  of  his  own, 
that  is  prima  facie  evidence  of  barratry,  fo  as  to  entitle  the 
alRired  to  recover  againil  the  underwriter,  without  requir- 
ing him  to  prove  negatively  tnat  fuch  captain  was  not  the 
owner,  or   fhewing  who  really  was   fo.     The  faft  of  his 
being  owner  muil  be  eilablifhed  by  the  underwriter,  in  dif- 
charge  of  whom  it  is  to  operate. 

This  rule  refpefiing  the  fame  perfon  being  both  owner 
and  mailer  has  bctn  extended  in  the  Court  of  Chancery  to 
a  cafe,  where  fuch  an  owner  and  mafter,  after  mortgaging 
his  fliip,  bad  committed  barratry  ;  and  when  the  mortga- 
gee brought  an  aftion  at  law  againft  the  infurer  to  recover 
damages  for  the  lofs  which  he  had  fuftained  by  this  aft  of 
barratry,  the  court,  ftill  confiderlng  the  mortgagor  as  the 
owner,  granted  an  injunftion. 

T„„;„,   qi,  '^r,        The  fa6ls   ol   that   cafe    were   thefe.     The  plaintiff  in 
Chancery,  equitv,  havinp;  been  fued  at  law  upon  a  policy  of  infurance 

16  Geo.  II.  1        /'  to  t  t  J 

Foftiethw.  againil  the  barratry  of  the  mafter,  which  was  alfo  the  lofs 

I  yolTI-'!  alTigned  in  the  declaration,  brought  hisf  Bill  in  Chancery 
to  be  relieved,  and  for  an  injunftion.  The  voyage  Infured 
was  from  London  to  Marfeilles,  and  from  thence  to  fome 
port  in  Holland.  The  mafter  failed  with  the  fliip  to  Mar^ 
fei/lcsy  and  then,  in  Head  of  purfuing  his  voyage,  failed  to 
the  f-FeJf  Indies,  where  he  fold  his  Ihip,  and  died  infolvent. 
The  plaintiff  by  his  hill  fuggefted,  ihat  MafhewSy  the  maf- 
ter, was  alfo  the  owner  of  the  fliip ;  that  he  had,  before 
the  voyage,  entered  into  a  bottomry  bond  to  the  defendant 
r  QC  1  for  200/.  and  afterwards,  by  a  bill  of  fale,  had  affigned 
over  his  intereft  in  the  fliip  to  the  defendant,  as  a  fecurity 
for  the  200/. :  that  Matthews  was  neverthelefs,  in  equity, 
to  be  confidcred  as  owner  of  the  (hip,  though  in  law  the 
ownerfhip  and  property  would  be  looked  upon  to  be  in  the 
defendant ;    and  that  the  owner  of  a  fliip  could  not,  either 

in 


OF   THE  MASTER  OR  MARINERS.  95 

in  law  or  equiiy,  be  guilty  of  a  barratry  concerning  the 
Ihip  ;  and  therefore,  he  prayed  an  injunftion,  and  that  the 
policy  might  be  dehvered  up.  The  matters  of  fa6l  being 
confefTed  by  the  anfwer,  an  injundlion  was  moved  for  on 
the  principle,  that  a  mortgagor  is  to  be  confidered  in  equity 
as  the  owner  of  the  thing  mortgaged  ;  and  that  Matthews^ 
the  mailer,  being  owner,  could  not  be  guilty  of  barratry. 

Lord  Hardwicke. — "  Barratry  is  an  a£i:  of  wrong  done 
by  the  mafter  againft  the  fliip  and  goods ;  and  this  being 
the  cafe  of  a  fhip,  the  quell  ion  will  be,  Who  is  to  be  con- 
fidered as  the  owner  ?  Several  cafes  might  be  put,  where 
barratry  may  be  affigned  as  the  breach  of  an  infurance; 
and  barratry  or  not,  is  a  queftion  properly  determinable  at 
law  :  but  in  this  cafe  it  is  not  fo,  for  courts  of  law  will 
not  confider  a  mortgagor  as  having  any  right  or  intereft  in 
the  thing  mortgaged  ;  and  a  man  may  frequently  come 
into  equity  for  relief  in  refpedl  of  a  part  only  of  his  cafe. 
It  might,  indeed,  be  confidered  at  law,  whether  what  the 
mafter  has  done,  whether  he  be  owner  or  not,  did  not 
amount  to  a  breach  of  contrail  as  mafter,  and  fo  to  a  bar- 
ratry :  it  may  I  ike  wife  be  fo  confidered  in  this  court.  But 
at  law  a  defendant  cannot  read  part  of  a  plaintiff's  anfwer 
to  a  bill  filed  againft  him  here  :  the  whole  anfwer  muft  be 
read,  which  has  olten  been  a  reafon  for  this  court  to  inter- 
pofe  by  injunclion  upon  a  plaint  at  law  ;  and  confidering 
the  mixed  nature  of  this  cafe,  I  think  an  injun6lion  ought 
to  be  granted." 

Even  it  the  parties  infert  in  the  policy  that  the  infurance   Haveiock  v. 
fhall  be  upon  the   Ihip  in  any  lawful  trade,  if  the  captain   HanciiuponDe- 

'■  i  J         J  r  m Hirer,  3  Term 

commit  barratry  by  fmuggling,  the  underwriters  are  an-  R-  277- 
fwerable.  For  otherwife  the  word  barratry  Ihould  be 
ftruck  out  of  the  policy  ;  and  moft  clearly  the  flipulation 
in  the  policy  refpeding  the  employment  of  the  llnp  in 
a  lawful  trade,  muft  mean,  as  was  faid  by  Lord  Kenyan  in 
delivering  the  unanimous  opinion  of  the  Court,  the  trade 
on  which  die  is  fent  by  the  owners. 

m  3  Hitherto 
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Hitherto  we  have  confidered  barratry  only,  as  it  afiPects 
the  rights  ol  the  infurer  and  infured,  which  is  certainly  the 
material  point  of  view  in  our  prcfent  enquiry  :  but,  before 
we  come  to  ihe  concliifion  of  this  chapter,  it  will  be  pro- 
per to  take  notice  ot  thofe  pofiuve  regulations,  which 
exift  in  this  and  other  countries,  lor  the  punifliment  of 
thofe  who  are  guilty  of  fome  of  the  more  heinous  a6ls  of 
barratry. 

z  Magens  77.  By  the  ordinances  of  Middleburg^  Rotterdam,  and  Ham- 

112.  215.  hurgh,  if  any  aft  of  barratry  be  committed  by  the  mafler, 

various  degrees  of  punifhment,  fometimes  amounting  even 

to  death,  are  inflidled  upon  him,  proportioned  to  the  enor^ 

mity  of  his  guilt. 

We  do  not  find  that  any  punifhment  was  exprefsly  pro- 
vided, by  the  law  of  England,  for  offences  of  this  nature, 
till  the  reign  of  Queen  Anne,  at  which  time,  as  may  be 
coUefted  from  the  preamble  of  the  flatute,  the  wilful  call- 
ing av/ay,  burning  or  deftroying  of  fhips  by  the  mafler  or 
mariners,  was  become  very  frequent. 

I  Anne,  flat.  To  prevent  thefe  evils  that  flatute  ordains,  "  that  if  .any 

a.  c.  9.  f.  4.  J  «  captain^  mafter,  mariner,  or  other  officer  belonging  to 
"  any  fiiip,  fliall  wilfully  call  away,  burn,  or  otherwife 
"  deftroy  the  Ihip  unto  which  he  belongcth,  or  procure 
**^  the  fame  to  be  done  to  the  prejudice  of  the  owner  or 
"  owners  thereof,  or  of  any  merchant  or  merchants  that 
"  fhail  load  goods  tber«on,  he  fiiall  fuffer  death  as  a 
«  felon." 

4Geo.  I.  c.  12.  Upon  trial  this  aft  was  found  not  to  be  fufficiently  ex- 
tenfive  ;  and  therefore,  by  a  fubfequent  flatute,  it  was  de- 
clared, "  that  if  any  owner  of,  or  captain,  mafler,  mariner, 
"  or  other  officer  belonging  to  any  Ihip,  (hall  wilfully  call 
"  away,  burn,  or  uthcrwife  deflroy  the  (hip  of  which  he 
"  is  owner,  or  unto  which  he  belongeth,  or  in  any  man- 
"  ner  direft  or  procure  the  fame  to  be  done,  to  the  pre- 

«*  judice 
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"  judlce  of  any  perfon  or  perfons  that  (hall  underwrite  any 
*'  policy  or  policies  of  infurance  thereon,  or  of  any  mer- 
*'  chant  or  merchants  t"hat  Ihall  load  goods  thereon,  he 
«  Ihall  fuffer  death." 

By  a  fubfequent  flatute  it  was  afterwards  enabled,  "  that    j  Geo.  II.  c.  29. 
"  if  any  owner  of,  or  captain,  malter,  officer,  or  mariner  ^'  ^' 
"  belonging  to  any  fhip  or  veflel,  fhall  wilfully  caft  away,        [  97   J 
"  burn,    or  otherwife  deftroy  the  fhip  or  veflel  of  which 
*'  he  is  OAvner,  or  to  which  he  belongeth  ;    or  in  any  wife 
*'  direft  or  procure   the  fame  to   be  done,  with  intent  or 
"  dcfign  to  prejudice  any  perfon  or  perfons  that  hath  under- 
*'  wrote,  or  fhall  underwrite  any  policy  or  policies  of  infurance 
*'  thereon,  or  of  any  merchant  or  merchants  that  fhall  load 
"  goods  thereon,  or  of  any  owner  or  owners  of  fuch  fhip 
"  or  vefTel,  the  perfon  or  perfons  offending  therein,  being 
"  thereof  lawfully  convi£led,  fhall  be  deemed  and  adjudged 
*'  a  felon  or  felons,  and  fhall  fuffer,  as  in  cafes  of  felony, 
**  without  benefit  of  clergy." 

The  following  feftlon  directs,  that  if  the  offence  be  com-  yth  Scvflion. 
mitted  within  the  body  of  a  county,  the  fame  fliall  be  tried 
as  all  felonies  are  in  the  common  law  courts  :    but  if  upon 
the  high  feas,  then  to  be  tried  agreeably  to  the  direftions 
of  the  28th  H.  8.  c.  15. 

Thefe  are  the  only  pofitlve  regulations,  known  to  the 
law  of  England,  for  the  punifhment  of  thofe  who  wilfully 
deftroy  fliips  to  the  prejudice  of  fuch  perfons  as  are  in- 
terefled  in  their  prefervation. 
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CHAPTER      THE     SIXTH. 

Of  Partial  Lofles,  and  of  Adjuftment. 

AVING,    in  the  preceding  chapters,  treated  fully 
of  the  different  kinds  of  lofles,  for  which  the  under- 
writers are  anfvverable,  the  fubjeft  naturally  leads  one  to 
confider,  when  lolfcs  fhall  he   faid  to  be  total,  and  when 
partial  or  average^  as  thev  have  been  moft  commonly  de- 
nominated.    When  we  fpeak  of  a  total  lofs,  we  do  not 
always  mean  to  fignify,  that  tlie  propert)   infured  is  irreco- 
verably loft   or  gone  :     but   that,   by    fome   of  the   perils 
mentioned  in  the  policy,  it  is  in  fuch  a  condition,  as  to  be 
of  little  ufe  or  value  to  the  infured,  and   fo  much  injured, 
as  to  juftify  him  in  abandoning  to  the  infurer,  and  in  cal- 
ling upon  him  to  pay  the  whole  amount  of  his  infurance, 
as  if  a  total   lofs  had  adually  happened.     But  the  idea  of 
a  total  lofs,  in    this  fenfe  of  the   word,  is   fo   intimately 
blended  and  interwoven  with  tlie  doftrine  of  abandonment, 
a  Burr.  1170.       that  it  will  add  much   to  clearnefs  and  precifion,  to, refer 
what    may   be  faid  on  this   fubjeft,  till   we  come  to   the 
chapter  on  abandoment.      In  this  place  it  will  be  fuflRcient 
to  remark,  that  in  cafe  of  a  total  lofs,  properly  fo  called, 
the  prime  coll  of  the  property  infured,  or  the  value  men- 
tioned in  the  policy,  muff  be  paid  by  the  underwriter ;    at 
leafl,  as  far  as   his  proportion  of   the   infurance  extends. 
This  is  evident  from  the  nature  of  the  contraft  j    for  the 
infurer  engages,  as  far  as  to  the  amount  of  the  prime  coft, 
or  value  in  the  policy,  that  the  thing  infured  fiiall  come 
fafe :    he  has  nothing  to  do  with  the  market  \    he  has  no 
concern  In  any  profit  or  lofs  which  may  ^irife  to  the  mer- 
chant from  the  fale  of  the  goods.     If  they  be  totally  Jofl, 
he  muft  pay  the  prime  coft,  that  is,  the  value  of  the  thing 
he  infured,  at  the  outfet ;    he  has  no  concern  in  any  fubfe- 
(juent  value,     So  likewife,  if  part  of  the  cargo,  capable  of 

a  feveral 
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a  feveral  and  diftlnft  valuation  at  the  outfet,  be  totally  loft; 

as  if  there  be   one  hundred  hog(heads  of  fugar,  and  ten 

happen  to  be  loft,  the  infurer  muft  pay  the  prime  coft  of 

thofe  ten  hogftieads,  without  any  regard  to  the  price,  for        [  99  ] 

which  the  other  ninety  may  be  fold.     Thus  much  at  pre- 

fent  for  total  loflfes. 

The  fubjeft  of  this  and  the  following  chapter,  feems  to 
be  of  all  others  the  moft  intricate  and  perplexing,  in  the 
whole  law  of  infurance  ;  an  intricacy,  which  arifes  from 
feveral  caufes.  In  the  firft  place,  the  fubjed  of  average 
has  very  feldom  fallen  under  the  cognizance  of  courts  of 
judicature  in  this  country  ;  confequently  there  are  very 
few  adjudged  cafes  to  be  found.  In  this  fcarcity  of  fettled 
principles,  recourfe  muft  be  had  to  the  writers  of  foreign 
nations,  and  to  fuch  of  our  own  as  have  written  upon 
commerce  in  general  :  but  the  refearch  is  by  no  means  at- 
tended with  fatisfa6lion,  much  lefs  with  convi6tion,  Ano-  3  Burr.  1555. 
ther  fource  of  perplexity  upon  this  fubje£l  is,  the  irregula- 
rity and  confufion,  which  we  meet  with,  in  the  prefcntform 
of  policies  of  infurance.  Ambiguities  frequently  arifc  in 
them,  by  ufing  the  fame  words  in  different  fenfes  ;  and,  in 
no  inftance,  is  this  abfurdity  more  glaring  than  in  the  ufe 
of  the  word  average.  This  word  in  policies  has  two  figni- 
fications ;  for  it  means  *'  a  contribution  to  a  general  Iofs\^* 
and  it  alfo  is  ufed  to  fignify  "  a  particular  partial  lofs."  In 
commercial  affairs,  indeed,  it  has  no  lefs  than  four  dif- 
ferent meanings :  and  therefore,  it  cannot  be  wondered  at, 
if  much  confufion  of  ideas  has  arifen  upon  the  fubjeft.  In 
order  to  prevent  that,  if  pofTible,  in  the  fubfequent  part  of 
this  work,  I  fhall  here  endeavour  to  diftinguifli  between 
the  four  different  fenfes  of  the  word  "  average ;"  and 
wherever  I  ftiall  have  occafion  in  future  to  fpeak  of  a  da- 
mage arifing  to  goods  or  other  property,  not  total,  except 
when  I  am  reciting  the  words  of  a  policy,  I  (hall  take  the 
liberty  of  calling  it,  as  I  have  already  done  at  the  head  of 
this  chapter,  a  partial,  not  an  an^srage  lofs. 

When 
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When  goods  or  merchandizes  carried  by  fea,  are  thrown  ■ 

over- board  in  a  ftorm,  for  the  purpofe  of  lightening  the 

Lex  Merc.  fhip  ;    the  owners  of  the  fhip  and  of  the  goods  favcd  con- 

ned. 147,  .,  .  ^  ^ 

triburc  for  the  relief  of  thofe,  vvhofe  goods  are  ejected,  in 

fuch  a  manner,  that  all,  who  profited  by  the  lightening  of 

the  fhip,  may  bear  a  proportional  lofs  of  the  goods,  thus 

thrown   overboard   for   the    common   fafety.     This   con- 

[   100  J     tribution  is  what  is  called  general  or  grofs  avernge  ;    the 

full  difcudion  of  which  will  be  the  bufinefs  of  the  next 

chapter. 

Small  or  petty  averages  are  the  next  fpecies  ;    and,  as 
thefe  never  fall   upon  the  underwiters,    I   fliall   here  fet 
Magens  72,         down    all    that    is    neceflary    upon    that    fubjeft.       Petty 
average  confifts  in  fuch  charges  and  difburfements,  as,  ac- 
cording to  occurrences,  and  the  cuftom  of  every  place, 
•  the  matter  necefTarily  furnifhes  for  the  benefit  of  the  fhip 
and  cargo,  either  at  the  place  of  loading  or  unloading,  or 
on  the  voyage.     Thefe  charges  are,  lodemanage,  which,  as 
Cowti,  2  Mag.    it  appears  by  Cowers  interpreter,  means  the  hire  of  a  pilot 
180. 278.  fQj.  condu£ling  n  veffel  from  one  place  to  another  ;  towage, 

pilotage,  light-money,  beaconage,  anchorage,  bridge-toll, 
quarantine,  river  charges,  fignals,  inftruftions,  paflage 
money  by  caftles,  expences  for  digging  a  fliip  out  of  the 
ice  when  frozen  up,  that  it  may  be  brought  into  a  proper 
harbour ;  and  at  London^  by  cuftom,  the  fee  paid  at  Dover 
pier.  Thefe  feem  to  be  all  the  articles  which  come  under 
the  denomination  of  petty  or  accuftomed  average,  as  well 
in  this  as  in  foreign  countries. 

Mag.  72.  For  thefe  charges,   the  infurers  are  never  anfwerable  ; 

but  one  third  of  the  expences  is  borne  by  the  fhip,  and 
two  thirds  by  the  cargo.  But  in  order  to  difcharge  the 
infurer,  it  muft  appear,  that  the  difl)urfi^ments  were  ufual 
and  cuftomary  in  the  voyage ;  for  if  they  were  -incurred 
for  any  extraordinary  purpofe,  or  in  order  to  relieve  the 
fhip  and  cargo  from  fome  impending  daijger,  they  fhall 
then  be  reputed  a  general  average,  and  confcquently  be  a 

charge 
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charge  on  the  infurer.     In  lieu  of  thefe  petty  averages,  it 
has  become  ufual  at   fome  places  to  pay  5  per  cent,  calcu- 
lated on  the  freight,  and  5  per  cent,  more  for  primage  to    i  Ma 
the  captain. 

Another  fpecies  of  average,  in  matters  of  commerce,  is 
that  which  we  areaccuftomed  to  meet  with  in  bills  of  lading, 
**  paying  fo  mucli  freight  for  the  faid  goods,  with  primage   Jacob's  Law 
**  and  average  accuftomed."  In  this  fenfe  it  fignifiesa  fmall   ^^'^^[ 
duty,  which  merchants,  who  fend  goods  in  the  (hips  of  other 
men,  pay  to  the  niafter,  over  and  above  the  freight,   for  his 
care  and  ?>  tent'on  to  the  goods  fo  entruftcd  to  him.      This 
kind  ot  riverage  may  alfo  be  laid  out  of  the  prefent  enquiry, 
as   it  i*;   too  infignificant  a   chaige  to   fall  upon  the  un-       r    101   ]' 
derw  liter. 

Having  thus  difpofed  of  the  different  kinds  of  average,  fo 
as  to  prevent  a  con fufion  of  ideas,  we  fhall  now  proceed  to 
the  main  fubjeft  propoled,  namely,  what  fhall  be  confidered 
as  a  partial  lofs  ?  how  fuch  a  lofs  (hall  be  adjufted,  and  in 
what  proportion  it  fhall  be  paid.  I  faid,  at  the  beginning  of 
this  chapter,  that  thefe  were  queftions  of  intricacy  ;  and  fo 
moft  undoubtedly  they  formerly  were :  but  much  light  has 
been  thrown  upon  them  by  Lord  MansfeU^  in  his  elaborate 
and  very  learned  argument  in  the  cafe  of  Lewis  v.  Rucker ;  2  Burr.  1167. 
and,  as  that  cafe  has  been  frequently  recognized,  and  has  ever 
fmce  been  looked  up  to,  as  the  rule  and  ftandard  of  decifion, 
upon  fimijar  occafions,  I  have  drawn  rnofl  of  my  ideas  upon 
this  fubjeft  from  the  reafoning  there  made  ufe  of  by  his  lord- 
ship in  delivering  the  opinion  of  the  court. 

Partial  lof?,  ex  vi  termini^  implies  a  damage,  which  the 
(hip  may  have  fuflained,  in  the  courfe  of  her  voyage,  from 
any  of  the  perils  mentioned  in  the  policy  :  when  applied  to 
the  cargo,  it  alfo  means  the  damage  which  goods  may  have 
received,  without  any  fault  of  the  mafter,  by  ftorm,  capture, 
firandmg,  or  fhipwreck,  although  the  whole,  or  ,the  greater 
part  thereof  may  arrive  in  port.    Thefe  partial  lofTcs  fail  up- 
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CHAP,  on  the  owners  of  the  property  fo  damaged,  who  muft  be  in- 
demnified by  the  underwriter.  For  if  the  goods  arrive,  but 
lelfened  in  value  through  damage  received  at  fea,  the  nature 
of  an  indemnity  fpeaks  demonftrably,  that  it  can  only  be  ef- 
fe61«d  by  putting  the  merchant  in  the  fame  condition  in 
which  he  would  have  been,  if  the  goods  had  arrived  free 
from  damage. 

Vide  the  Ap-  The  underwriters  of  London  exprefsly  declare,  as  appears 

pendix,  No.  i.  ^^^^  a  memorandum  at  tiie  foot  of  the  pohcy,  that  they  will 
not  anfwer  for  partial  loffes,  not  amounting  to  3  per  cent. 
This  claufe  was  introduced  into  Englij])  policies  about  the 
year  1749,  having  long  be! ure  that  time  been  generally  ufed 
in  almoft  all  the  trading  countries  in  Europe  \  and  it  was  in- 
tended to  prevent  the  underwriters  from  being  continually 
harrafled  by  trifling  demands.  But  at  the  fame  time,  that 
they  provide  againfl  trifling  claims  for  partial  lofles,  they 
r  102  1  undertake  to  indemnify  againfl;  lofles,  however  inconfider- 
able,  that  arife  from  a  general  average  ;  becaufe  that  can  ne- 
ver happen  but  in  cafes  of  imminent  danger,  when  it  is  for 
the  common  intereft  that  fuch  expences  fliould  be  incurred. 

I  Magens  73.  It  has  been  obferved  by  a  very  fenfible  merchant,  who  has 

written  upon  infurances,  that  almoft;  all  the  ordinances  feem 
deficient,  in  not  fully  explaining  in  what  cafes,  and  in  what 
manner,  the  damage  arifing  from  a  partial  lofs,  fhall  be 
deemed  to  exceed  3  per  cent.  To  illuftrate  his  meaning,  be 
jftates  this  cafe.  Suppofe,  fays  he,  a  merchant  has  fliipped 
10 1  chefts  of  goods,  of  which  on  arrival,  three  chefts  are,  by 
the  fea,  or  by  fome  accident,  fo  fpoiled,  as  to  be  worth  no- 
thing ;  if  the  damage  be  calculated  as  on  the  whole  value 
of  iO£  chefts,  it  will  not  exceed  3  per  cent,  and  it  is  thought 
by  moft  infurers  not  to  be  recoverable,  in  fuch  a  cafe, 
by  the  infurcd:  efpecially  if  the  infurance  be  made,  without 
exprefsly  declaring,  in  the  policy,  the  particular  fum  infured 
on  each  cheft.  The  foundation  of  this  opinion  is,  that  it  is 
confldered  as  one  entire  infurance,  and  not  a  diftinft  infur- 
ance on  each  fiiip. 

This 
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This  is  a  point,  which  at  firft  view  may  feem  to  fall  with-  CHAP, 
in  a  cafe  laid  down  by  Lord  Mansfield.  "  IF,"  faid  his  loidlhip,  .^  r'm^^ 
"  the  cargo  be  totally  loft,  the  underwriter  muft  pay  the  va-  z  Burr.  1170. 
lueof  the  thing  he  infured.  So,  if  part  of  the  cargo,  capa- 
ble of  a  feveral  and  diflin6t  valuation  at  the  outfet  be  totally 
loft  ;  as  if  there  be  100  lioglheads  of  fugar,  and  ten  happen 
to  be  loft,  the  infnrer  muft  pay  the  prime  coft  of  ihofe  ten 
bogfheads,  without  any  regard  to  the  price  for  which  the 
other  90  may  be  iold."  So  it  has  been  fuppofed  in  the  cafe 
put  by  Magens^  the  three  chefts  of  goods  are  as  capable  of  a 
diftinft  and  feveral  valuation,  as  the  three  bogfheads  of 
fugar;  and  confcquently  are  to  be  paid  for,  as  for  a  total 
lofs.  But  Lord  Mansfield  is  putting  a  cafe  merely  to  Oiew, 
that  the  market  price  is  not  at  all  to  be  confide  red  in  charg- 
ing the  infurer;  and  his  lordfliip  certainly  had  not  in  his 
contemplation  the  cafe  put  by  Magens. 

As  clearnefs  and  precifion  are  neceffary  upon  all  fubjefts, 
and  more  efpecially  upon  this,  it  will  be  proper  to  obferve, 
that  when  we  fpeak  of  the  underwriter  being  liable  to  pay,  [  ic  ] 
whether  for  total  or  partial  loffes,  it  muft  always  be  under- 
ftood,  that  they  are  liable  only  in  proportion  to  the  fums 
which  they  have  underwritten.  Thus,  if  a  man  under- 
write 100/.  upon  property  valued  at  500/.  and  a  total  lofs 
happen,  he  fhall  be  anfwerable  for  100/.  and  no  more,  that 
being  the  amount  of  his  fubfcription  :  if  only  a  partial  lofs, 
amounting  to  60/.  or  yo/.  per  cent,  upon  the  whole  value; 
"he  (hall  pay  60/.  or  yo/.  being  his  proportion  of  the  lofs. 

When  a  total  lofs  happens,  the  infured  is  entitled  to  reco-   i  Magens  55. 
vcr  againft  the  underwriter,  as  foon  as  he  has  proved  the 
value  of  the  thing  infured  ;  but  when  the  value  is  inferted  in 
a  policy,  the  infurer,  by  allowing  fuch  infcrtion,  has  admit- 
ted the  value  to  be  as  ftated  ;   and  nothing  remains  but  to 
.prove,  that  the  goods  infured  were  adually  on  board  the  fhip.   vide  ante,  c  r. 
It  is  only  in  cafes  of  total  lofs  that  any  difference  confifts  P'  '' 
between  a  valued,  and  an  open  policy  :   in  the  former  cafe 
the  value  is  afcertained ;   in  the  latter,  it  muft  be  proved. 

%  Bi:t 
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C    H    A   p.    But  where  the  lofs  is  partial,  the  value  in  the  policy  can  he 
v.^^^,^.,^^^.,,^^   no  guide  to  afcertain  the  damage  ;  which  then  necefTarily 

becomes  a  fubje£l  of  proof,  as  much  as  in  the  cafe  of  ari 

open  policy. 

.  When  a  partial  lofs  happens,  the  firfl  etiquiry  which  na- 
turally arifes  is  this  ;  for  what  does  ihe  infurer  undertake  to 
indemnify  the  owner,  in  cafe  of  a  partial  lofs  ?  To  anfwer 
this  queftion,  regard  muft  be  had  to  the  nature  of  the  con- 

2  Burr  1 172,       tra6l,  between  the  underwriter  and  the  merchant.     What  is 

X173. 

the  nature  of  the  contract  ?  That  the  goods  {hall  come  fafe 
to  the  port  of  delivery ;  or  if  they  do  not,  that  the  infurer 
will  indemnify  the  owner  to  the  amount  of  fhe  va'ue  of  the 
goods  ffated  in  tlie  policy.  Wherever  then  the  property 
infured  is  lefTcned  m  value,  by  damage  received  at  fea,  juf- 
tice  is  done  by  putting  the  merchant  in  the  fame  condition 
(relation  being  had  to  the  prime  coft  or  value  in  the  policy) 
which  he  would  have  been  in,  if  ttre  goods  had  arrived  free 
from  damage  ,  that  is  by  paying  him  fuch  pjoportion  of  the 
prime  coft  or  value  in  the  policy  as  correfponds  with 
the  proportion  of  the  diminution  in  value  occafioned 
by  the  damage.  The  queftion  then  is,  how  is  the 
a  Burr.  1 170.  proportion  of  damage  to  be  afcertained  ?  It  certainly  can- 
i^  ^  J  not  be  by  any  meafure  taken  from  the  prime  coft :  but  it 
may  be  done  in  this  way.  Where  an  entire  thing,  as  one 
hogfhead  of  fugar  happens  to  be  fpoilcd,  if  you  can  fix, 
whether  it  be  a  third,  a  fourth,  or  a  fifth  worfe,  then  the  da- 
mage is  afcertained  to  a  mathematical  certainty.  How  is  this 
to  be  found  out  ?  Not  by  any  price  at  the  port  of  difcharge  ; 
but  it  muft  be  at  the  port  of  delivery^  where  the  voyage  is 
completed,  and  the  whole  damage  known.  Whether  the 
price  at  the  latter  be  high  or  low,  it  is  the  fame  thing  i  for 
in  either  cafe  it  equally  (hews,  whether  the  damaged  goods 
are  a  third,  a  fourth,  or  a  fifth  worfc  than  if  they  had  come 
found :  confequently,  whether  the  injury  fuflained  be  a 
third,  fourth,  or  fifth  of  the  value  of  the  thing.  And  as  the 
infurer  pays  the  whole  prime  coft,  if  the  thing  be  wholly 
loft  \  fo  if  it  be  only  a  third,  Tourth,  or  fifth  worfe,  he  pays 

a  third, 


i 
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a  third,  fourth,  or  fifth,  not  of  the  vahic  fdf  wlikh  it  fold,    C    HA    p. 
but  of  the  value  ftaced  in  the  policy.     And  when  no  valua-     y^^^^.,,^  j^^j 
tion  is  ftated  in  the  policy,  the  invoice  of  the  coll,  with  the    i  Magens  37. 
addition  of  all  charges,   and  the  premium  of  infurance,  fhall 
be  the  foundation,    upon  which  the  lofs  fhall  be  computed. 

This  rule  of  afcertaining  damage,  occafioned  by  a  partial 
lofs,  feems  to  be  fraught  with  fo  much  good  fenfe,  to  be  fo 
very  comprehenfive,  and  fo  intelligible  to  every  underlland- 
ing,  that  it  will  now  be  only  neceffary  to  fhew,  that  the  de- 
cided cafes  have  been  agreeable  to  that  rule  :  firfl  requefting 
the  reader  to  bear  in  mind,  what  has  already  been  mentioned, 
namely,  that  the  value,  upon  which  the  foregoing  calcula- 
tion refls,  is  the  prime  coft  of  the  commodity,  wholly  inde- 
pendent of  the  rife  or  fall  oi  the  market,  or  the  fchemes  or 
fpeculation  of  the  merchant. 

In  an  aftion  upon  a  policy  of  infurance  to  recover  an  ave-   Dick  and  ano- 
rage  lofs  upon  goods,  Mr.  Juflice  Bidler  obferved,  that  in   cuiidh.  after' 
fuch  cafes,  whether  the  goods  arrived  to  a  good  or  bad  mar-    ^^^.'     '    ' 
ket  was  immaterial ;  for  the  true  way  of  eftimating  the  lofs 
was  to  take  them  at  the  fair  invoice  price  [a). 

A  rule  havinff  been  obtained  by  the  plaintiffs,  who  were   Lewis  and  ano= 

°  '       _      *  ther  V.  Ruckcr, 

the  infured,  for  the  defendant   (the   infurer)  to  fhew  caulc,   zBurr.  1167. 
why  a  verdicl,  obtained  by  him,  fiiould  not  be  {ei  afide,  and 
a  new  trial  had  ; 

The  court,  after  hearing  the  matter  fully  debated,  took      [   ^^^S  il 
time  to  advife,  and  their  unanimous  opinion  was  delivered  to 
the  following  effeft. 

Lord  Mansfield. — "  This  was  an  aftion  brought  upon  a 
policy,  by  the  plaintiffs,  for  Mr.  James  Boufdieu^  upon  the, 
goods  on  board  a  Ihip,  called  the  Frow  Martha^  at  and  from 
St.  Thomas  Ifland  to  Hamburgh^  from  the  loading  at  Si.  Tho- 
mas Ijland^  till  the  fhip  fliould  arrive,  and  land  the  goods  at 

{a)  Neither  does  the  underwriter  in  fur:  againlt  any  lofs  that  may  arifc  from 
t'he  difference  of  exchange.  ThelhiJ/an  v.  Be^jjick,  Sittings  after  Mickue'.mui, 
J4  Gto.  III.     Efpinajjfe,  p.  77- 

Hamburgh, 
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Hamburgh',  The  goods,  which  confifted  of  fugars,  coffee 
and  indigo,  were  valued  ;  the  clayed  fugars  at  30  /.  per 
hogfliead  ;  the  Mujcovado  fugars  at  2o  /.  per  hogfhead  ;  and 
the  cofFee  and  indigo  were  likewife  refpe£lively  valued.  The 
fugars  were  warranted  free  from  average  (that  is  partial 
lofs)  under  5  /.  per  cent ;  and  ail  other  goods  free  from  ave- 
rage under  3  /.  per  cent,  unlefs  general  or  the  fhip  be 
flranded. 

In  the  courfe  of  the  voyage  the^  fea  water  got  in  ;  and 
when  the  fhip  arrived  at  Hmnburgh^  it  appeared  that  every 
hogfhead  of  fugar  was  damaged.  The  damage  the  fugars 
had  fuftained,  made  it  neceffary  to  fell  them  immediately  ; 
and  they  v/ere  accordingly  fold  ;  but  ihe  difierence  between 
the  price  which  they  brought,  on  account  of  tlie  damage, 
and  that  which  they  might  then  have  been  fold  for  at  Ham- 
hurgh^  if  they  had  been  found,  was  as  10  Los.  8  <f .  per 
hogihead  is  to  23/.  ']  s.  ^d.  per  hogfhead  :  (that  is,  if  found, 
they  would  have  been  worth  23/.  ']  s.  ^d.  per  hogfliead  ;  as 
damaged,  they  were  only  worth  20/.  os.  Sd.  per  hogfhead). 

The  defendant  paid  money  into  court,  by  the  following 
rule  of  eflimating  the  damage  :  he  paid  the  like  proportion 
of  the  fum,  at  which  the  fugars  were  valued  in  the  policy, 
as  the  price  of  the  damaged  fugars  bore  to  found  fugars  at 
Hamburgh^  the  port  of  delivery.  All  this  was  admitted  at 
•  the  trial ;   though  perhaps  upon  an  accurate  computation, 

there  may  be  a  millakeof  about  17  j.  on  the  money  paid  in. 
But  no  advantage  was  attempted  to  be  taken  of  this  flip  ;  it 
was  admitted,  that  the  money  paid  in  was  fufficient,  if  the 
rule,  by  which  the  defendant  eflimated  the  lofs,  was  right : 
and  the  only  queflion  was,  by  what  meafure  or  rule  the  da- 
mage, upon  all  the  circum fiances  of  the  cafe,  ought  to  be 
eflimated. 

[  106  ]  To  diflinguifh  this  cafe,  under  its  particular  circum- 
ftances,  out  of  any  general  rule,  the  plaintiff's  counfel  call- 
ed Mr.  Samuel  Cholktty  clerk  to  Mr,  Bourdieuy  who  proved, 

that 
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that  upon  the  15th  of  Fehruary^  the  time  of  the  infurance, 
fugars  were  worth  2XLQndon  and  Hamburgh^  35  /.  a  hogfliead ; 
that  the  propofal  oi  a  congrefs  to  be  holden,  and  the  expec- 
tation of  a  peace,  had,  on  a  fudden,  funk  the  price  of  fu- 
gars :  that  before  the  fhip  arrived  at  Hamburgh^  and  before 
he  knew  that  the  fugars  had  received  any  damage,  Mr.  Bour^ 
dieu  had  fent  orders,  that  the  fugars  fhould  be  houfed  at 
Hamburgh^  and  kept  till  the  price  fhould  rife  zibove  30/.  a 
hoglhead  :  that  he  had  many  hundred  hogfheads  of  fugar 
lying  at  Anijierdam^  to  which  place  he  had  fent  the  like  or- 
ders ;  that  the  congrefs  not  taking  place,  infa6l  fugars  rofc 
1^  per  cent.  :  that  what  he  fold  o[  the  fugars,  which  he  had 
at  Amjierdam,  brought  30  /.  per  hogfliead,  and  upwards  :  that 
he  might  have  fold  thefe  fugars  at  the  fame  price,  if  they  had 
been  kept,  according  to  his  orders ;  and  the  only  reafon  for 
which  they  were  not  kept  was,  becaufe  they  were  rendered 
perilhable  from  the  fea  water,  which  had  got  in.  There- 
fore, faid  they,  the  necefTuy  of  an  immediate  fale,  and  the 
confequence  thereof,  ought  to  be  computed  into  the  da- 
mage. 

The  fpecial  jury  (amongft  whom  there  were  many  feiifible 
merchants)  found  the  defendant's  rule  oi  eftimation  to  be 
right,  and  gave  their  verdi£l  for  him.  They  underftood  the 
queflion  very  well,  and  knew  more  of  the  fubjeft  of  it,  than 
any  body  elfe  prefent ;  and  they  formed  their  judgment  from 
their  own  notions  and  experience,  without  much  anillance 
from  any  thing  that  pafTed. 

The  counfel  for  the  plaintiff,  in  the  outfet,  chiefly  refled 
upon  the  particular  circumftances  of  this  cafe.  The  defend- 
ant offered  to  call  witneffes  to  prove  the  general  ufage  oi 
cflimating  the  quantity  of  damage,  when  goods  are  injured. 

I  was  at  firfl  flruck  with  the  argument,  that  the  immedi- 
ate nccefTity  of  felling  in  this  cafe  might  be  taken  into  confi- 
deration,  as  an  exception  to  the  general  rule  ;  and  propofed 

that  the  caufe  might  be  left  to  the  jury  upon  that  point.  But 

n  Mr. 
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Mr.  PFinn  for  the  defendant  argued,  that  the  neceflity  of 
felling,  and  the  confequence  thereof  ought  not  to  be  regard- 
ed :  and  what  he  faid,  had  fo  much  weight,  that  it  very  much 
changed  my  way  of  thinking. 

There  was  nothing  to  fum  up ;  but  the  jury  afked, 
Whether  I  would  give  them  any  direcSlions  r  I  (aid,  I  left 
it  to  them,  "  Whether  the  difference  between  the  found 
**  and  the  damaged  fugars,  at  the  port  of  delivery,  ought 
*'  to  be  the  rule  ;  or,  whether  the  necelFity  of  an  imme- 
*'  diate  fale,  certainly  occafioned  by  the  damage,  and  the 
**  lofs  thereby,  fliould  be  taken  into  confideration."  I  told 
ihem,  though  it  had  ftruck  me  at  firft,  this  might  be  an 
exception  ;  yet  what  the  counfel  for  the  defendant  faid  to 
the  contrary,  feemed  to  h?:ve  great  weight.  The  verdi£l 
was  for  the  defendant ;   and  a  new  trial  was  moved  for. 

No  fa6l  is  now  difputed ;  the  only  queflion  is,  whether 
the  jury  have  eftimated  the  damage  by  a  proper  meafure. 
To  make  this  matter  more  intelligible,  I  will  firft  ftate  the 
rule,  by  which  the  defendant  and  the  jury  have  gone  ; 
and  then  I  will  examine  whether  the  plaintiff  has  fliewn  a 
better. 

The  defendant  takes  the  proportion  of  the  difference  be- 
tween found  and  damaged  at  the  port  of  delivery,  and  pays 
that  proportion  upon  the  value  of  the  goods  fpecified  in 
the  policy  ;  and  has  no  regard  to  the  price  in  money,  which 
cither  the  found  or  the  damaged  goods  bore  in  the  port  of 
delivery.  He  fays,  the  proportion  of  the  difference  is 
equally  the  rule,  whether  the  goods  come  to  a  rifing  or  a 
falling  market.  For  inflance,  fuppofe  the  value  in  the  po- 
licy to  be  30  /. ;  the  goods  are  damaged,  but  fell  for  40  /.  : 
if  they  had  been  found,  they  would  have  fold  for  50/. 
The  difference  then  between  the  found  and  damaged  is  a 
fifth  ;  confequently  the  infurer  muft  pay  a  fifth  of  the  prime 
coft,  or  value  in  the  policj^  that  is  6  /.  :  e  converfoy  if  they 
come  to  a  lofing  market,  and  fell  for  10  /.  being  damaged, 

but 
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Diit  would  have  fold  for  20  /.  if  found,  the  difference  is    C  H  A   p. 
one  half:  the  infurer  muft  pay  half  the  prime  coft,  or  va- 
lue in  the  policy,  that  is  15  /. 


VI. 


To  this  rule,  two  objeftions  have  been  made.  Flrft, 
ihat  it  is  going  by  a  different  meafure  in  the  cafe  of  a  par- 
tial, from  thdt  which  governs  in  cafe  of  a  total  lofs  j  for 
tipon  a  total  lofs,  the  prime  cod,  or  value  in  the  policy, 
hiuft  be  paid.  The  anfwer  to  which  objeftion  is,  that  the  I  ^°^  J 
diflinction  is  founded  in  the  nature  ot  the  thing.  Infur- 
ance  is  a  contrail  of  indemnity  againfl  the  perils  of  the 
voyage,  to  the  amount  of  the  value  in  the  policy  ;  and 
therefore,  if  the  thing  be  totally  loft,  the  infurer  muft  pay 
the  whole  value  which  he  infuied  at  the  Ou  fet.  But  where 
Sa  part  of  the  commodity  is  fpoUed,  no  meafure  can  be 
taken  from  the  prime  coft  to  afcertain  the  quantity  of  the 
damage  fuftained.  The  only  way  is  to  fix,  whether  the 
thing  be  a  third  or  fourth  worfc  than  the  found  commodity ; 
and  then  you  pay  a  third  or  fourth  of  the  prime  coft,  or 
Value  of  the  goods  fo  damaged  *. 

The  next  objeQion,  With  which  this  cafe  has  been  en- 
iangled,  is  taken  from  the  circumftance  of  the  policy  irt 
queftion  being  a  valued  policy; 

I  am  a  little  at  a  lofs  to  apply  the  arguments  drawn  from 
thence.  It  is  faid,  "  that  a  valued  is  a  wager  policy, 
**  like  intcreji  or  no  interejl ;  and  if  foi  there  can  be  no 
"  partial  lofs,  and  the  infured  can  only  recoVer  as  for  a 
"  total  lofs,  abandoning  what  is  faved,  becaufe  the  value 
<*  fpecified  is  fiftitious." 

A  valued  policy  is  not  to  be  confidered  as  a  wager  policy^ 
•r  like  "  interejl  or  no  interejl,^*     If  it  were,  it  would  be 

*  In  Lord  Mansfield's  argument,  in  anfwer  to  the  firft  objcftion,  I  have 
taken  the  liberty  of  abridging  much  of  what  fell  from  his  lordfhip,  having 
already  inferted  it,  in  the  former  part  of  the  chapter,  where  I  laid  down  the 
rules  of  decifion  upon  this  point. 

n  2  voi(^, 


€.    14. 
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void,  by  the  ftatuteof  19  G^o.  n.  c.  37.     The  only  efFeft 
of  the  valuation,  is  fixing  the  amount  of  the  prime  coft, 
Videpo'ft,  juft  as  if  the  parties  admitted  it  at  the  trial:  but  in  every 

argument,  and  for  every  other  purpofe,  it  mull  be  taken, 
that  the  value  was  fixed  in  fuch  a  manner,  as  that  the  in- 
fured  meant  to  have  an  indemnity  only,  and  no  more.  If 
it  be  undervalued,  the  merchant  himfelf  ftands  the  infurer 
for  the  reft.  If  it  be  much  overvalued,  it  muft  be  done 
with  a  bad  view,  either  to  gain,  contrary  to  the  19th  of 
George  the  Second,  or  with  fome  view  to  a  fraudulent  lofs ; 
therefore,  the  infured  never  can  be  allowed  to  plead  in  a 
court  of  juftice,  that  he  has  greatly  overvalued,  or  that  his 
intereft  was  merely  a  trifle. 

[   109  ]  It  is  fettled  that  upon  valued  policies,  the  merchant  need 

only  prove  fome  intereft  to  take  them  out  of  the  19th 
Geo.  II.  ;  becaufe  the  adverfe  party  has  admitted  the  value  : 
and  if  more  proof  were  required,  the  agreed  valuation 
would  fignify  nothing.  But  if  it  fhould  come  out  in  proof, 
that  a  man  had  infured  2,000  /.  and  had  intereft  on  board 
to  the  value  of  a  cable  only  ;  there  never  has  been,  and,  I 
believe,  there  never  will  be  a  determination,  that,  by  fuch 
an  evafion,  the  a£l  of  parliament  may  be  defeated.  There 
are  many  advantages  from  allowing  valued  policies :  but 
where  they  are  ufed  merely  as  a  cover  to  a  wager,  they 
would  be  confidered  as  an  evafion.  To  argue  that  there 
can  be  no  adjuftment  of  a  partial  lofs  upon  a  valued  policy, 
is  diredlv  contrary  to  the  very  terms  of  the  policy  itfelf. 
It  is  ex'prckW  fuije^  to  average,  if  the  lofs  upon  fugars  ex- 
ceed 5  per  cent.  ;  and  even  if  it  were  not  fubjeft  to  average, 
the  confequence  would  be,  that  every  partial  lofs  mufl 
therc^by  become  total  ;  but  only  the  event,  to  entitle  the 
infured  to  recover,  would  not  happen,  unlefs  there  was  a 
total  lofs.  Confequently  the  plaintiff  in  this  cafe  would 
not  be  entitled  to  recover  at  all  ;  for  there  is  no  colour  to 
fay  that  this  was  a  total  lofs :  befides  the  plaintiffs  have  taken 
the  goods  and  fold  them. 
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In  oppofition  to  the  meafure  the  jury  have  gone  by,  the  CHAP, 
plaintiffs  contend,  that  they  ought  to  be  paid  the  whole  va-  ^^^  ;^^  j 
lue  in  the  policy,  upon  one  of  two  grounds. 

ill.  Becaufe  the  general  rule  of  eftimating  fhould  be  the 
difference  between  the  price  the  damaged  goods  fell  for, 
and  the  prime  coft  or  value  in  the  policy.  Here  the  damaged 
fold  at  20  /.  o  s.  8  d.  per  hogfhead ;  and  the  underwriter 
fhould  make  it  up  30  /.  To  this  I  anfwer,  that  it  is  im-  ^'/^^  fupra, 
poffible  that  fhould  be  the  rule  :  it  would  Involve  the  un-  p.  104. 
derwritcr  in  the  rife  or  fall  of  the  market :  it  would  fub- 
je6t  him,  in  fome  cafes,  to  pay  vaftly  more  than  the  lofs  ; 
in  others,  it  would  deprive  the  infured  of  any  fatisfaftion, 
though  there  was  a  lofs.  For  inftance,  fuppofe  the  prime  cofl 
or  value  in  the  policy  30/.  per  hogfhead  ;  the  fugarsare  in- 
jured ;  the  price  of  the  beft  is  20  /.  a  hogfhead  ;  the  price 
of  the  damaged  is  19  /.  10  s.  The  lofs  is  about  a  fortieth, 
and  the  infurer  would  be  to  pay  above  a  third.  Suppofe 
they  come  to  a  rifing  market,  and  the  found  fugars  fell  for 
40  /.  a  hogfhead,  and  the  damaged  for  35  /.  the  lofs  Is  an 
eighth,  yet  the  infurer  would  be  to  pay  nothing. 

The  2d  ground,  upon  which  the  plaintiffs  contended  that  f  no  1 
the  30  /.  fhould  be  made  up,  Is,  that  It  appears  the  fugars 
would  have  fold  for  that  price,  If  the  damage  from  the  fea 
water  had  not  made  an  immediate  fale  neceffary.  The  mo- 
ment the  jury  brought  in  their  verdift,  I  was  fatisfied  that 
they  did  right,  in  totally  difregarding  the  particular  clrcum- 
llances  of  this  cafe  :  and  I  wrote  a  memorandum  at  Guilds 
hall,  In  my  note-book,  that  the  verdift  feemed  to  me  to  be 
light.  As  I  expeded  that  the  other  caufe  upon  the  fame 
point  would  be  tried,  I  thought  a  good  deal  upon  the  quef- 
tlon,  and  endeavoured  to  get  what  afTiflance  I  could,  by 
converfing  with  fome  gentlemen  of  experience  in  adjufl- 
ments.  The  point  has  now  been  fully  argued  at  the  bar  ; 
and  the  more  I  have  thought,  the  more  I  have  heard  upoi^ 
the  fubjedl;,  the  more  I  am  convinced,  that  the  jury  did 
right  to  pay  no  regard  to  thefe  circumflances, 

n  3  Tht 
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Tlie  nature  of  the  contraft  is,  that  the  goods  fhall  conic 
fafe  to  the  port  of  delivery,  or  if  they  do  not,  that  the  in- 
furer  will  indemnify  the  plaintiff  to  the  amount  of  ».hq 
prime  coft.  If  they  arrive,  bi^t  leffened  in  value  ;  in  ordey 
to  indemnify  the  owner,  he  muft  be  put  in  the  fame  con- 
dition, in  which  he  would  have  been  if  the  goods  had  ar- 
rived free  from  damage  :  that  is  by  paying  fuch  proportion 
or  aliquot  part  of  the  prime  coft,  as  correfponds  with  the 
proportion  or  aliquot  part  of  the  diminution  in  value  occa- 
fioncd  by  the  damage. 

The  duty  accrues  upon  the  fhip's  arrival  and  landing  her 
cargo  at  the  port  of  delivery  :  the  infured  has  then  a  right 
to  demand  fatisfa£lIon.  The  adjuftment  can  never  depend 
upon  future  events  or  fpeculations.  How  long  is  \ie  to 
wait  ?  a  week,  a  month,  or  ye^r  ? 

In  this  cafe,  the  price  rofe  :  but  if  the  congrefs  had  taken 
place,  or  a  peace  had  been  made,  it  would  have  fallen. 
The  defendant  did  not  infure,  that  there  (hould  be  no  con- 
grefs or  peace.  It  is  true  Mr.  Bourdieu  aded  upon  political 
fpeculation,  and  ordered  the  fugars  to  be  kept  till  the  price 
fhould  be  30  /.  and  upwards  :  Out  no  private  fcheme  or  pro- 
je8;  of  trade  of  the  infured  can  affe6l  the  infurer ;  for  he; 
knew  nothing  of  it-  The  defendant  did  not  undertake  that 
the  fugars  fhould  bear  a  price  of  30  /.  a  hogfhead.  If  fpe- 
culative  deflinations  of  the  merchant,  and  the  fuccefs  of 
fuch  fpeculations  were  to  be  regarded,  it  would  introduce 
the  greatefl  injuftice  and  inconvenience  :  the  underwriter 
knows  nothing  of  them  :  the  orders  here  were  given  after 
the  policy  was  figned.  But  the  decifive  anfwer  is,  that 
the  infurer  has  nothing  to  do  with  the  price  ;  and  that  the 
right  of  the  infured  to  a  fatisfaftion  arifes  immediately  upon 
their  being  landed  at  the  port  of  delivery. 

We  are  pf  opinion,  that  the  plaintiffs  are  not  entitled  to 

have   the  price,  for  which  the  damaged  fugars   were  fold, 

made  up  30  /.  per  hogfhead  :  and  it  feems  to  us  as   plain  as 

any  propofition   in  Euclid,  th^t  the  rule  by  which  the  jury 

have  gone,   is  the  right  mcafurCQ 

'  In 
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In  a  fubfequent  cafe,  which  will  hereafter  be  mentioned    C 
for  another  piirpofe,  Lord  Mansfield  faid,  that  the  cafe  of 
Lewis  V.  Rucker  fhould  be  the  rule  in  all  fimilar  cafes,  that    Lc  Cias 
is,  wherever  there  was  a  fpecifick  defcription  of  cafks  or  3.  r  £ai^. 
goods :    but  in   Le  Cras  v.  Hughes^  the  property,  which   y  jf'^'^i^^' 
<:onfifted  in  various  goods  taken  from  an  enemy,  was  valued  s  H 
at  the  fum  infured,  and  part  was  lofl  by  perils  of  the  fea  ; 
confequently  the  fame  rule  could  not  be  adopted,  on  ac- 
count of  the  nature  of  the  thing  infured.     The  only  mode 
was  to  go  into  an  account  of  the  whole  value  of  the  goods, 
and  take  a  proportion  of  that  fum,  as  the  amount  of  the 
goods  loft- 

Since  the  igthof  Cf5.  II.  the  conflant  ufage  has  been 
to  let  the  valuation  fixed  in  the  policy  remain,  in  cafe  of  a 
total  lofs,  unlefs  the  defendant  can  ll^ew  that  the  plaintiff 
had  a -colourable  intereft  only,  or  that  he  has  greatly  over- 
valued tlic  good^  :  but  a  partial  lofs  opens  the  policy.  This 
cuftora,  faid  Lord  Mansfield^  was  introduced  by  Lord  Chief 
Juftice  Leey  in  a  cafe  of  Erafmus  v.  Banks :  and  in  another  m.  21  Geo.  II. 
cafe  of  Smith  v.  Flexney^  which  happened  about  the  fame 
period,  the  fame  rule  of  decifion  v/as  adopted, 

By  the  ordinances  of  Hamburgh  \i  is  declared,  that  in  aMageniiiS. 
cafe  of  a  damage  to  goods,  the  aflured  is  not  to  open  the 
damaged  goods,  but  in  the  prefence  of  the  alTurers  or  their 
deputies  ;  but  if  time  and  circumflances  do  not  give  oppor- 
tunrty  to  call  them,  yet  the  goods  muft  not  be  opened,  but 
in  the  prefence  of  a  notary,  and  fome  witnefTes.  I  can  r  tti  1 
find  no  fuch  regulation  in  the  law  of  infurance  in  England^ 
nor  do  I  underftand,  that  any  fuch  Is  adopted  in  praftlce. 
Indeed  it  feems  to  be  needlefs ;  becaufe  an  affured,  in  order 
to  entitle  himfelf  to  recover  for  a  partial  lofs,  muft  prove 
by  difinterefted  witneffcs,  to  the  fatisfa6lIon  of  the  jury, 
the  quantity  of  goods  damaged  in  the  courfe  of  the  voyage. 
The  parties  may,  however,  infift  upon  being  prefent, 
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Ord.  of  France, 
Srockholm,  and 
Hamburgh. 

Vide  Appendix; 
No.  I. 


Cantillon  v. 
the  London 
AfTur.  Comp. 
cited  in  3  Burr. 
^553- 


It  will  be  proper  here  to  remark  that  fome  goods  are  of 
a  perifhable  nature  ;  and  therefore,  when  they  are  damaged 
by  fuch  natural  and  inherent  principle  of  corruption  in 
themfelvcs,  the  underwriters,  by  the  ordmances  of  moll 
countries,  are  held  to  be  difcharged.  The  underwriters  of 
London  have,  indeed,  by  exprefs  words,  inferted  in  their 
policy,  declared,  that  they  will  not  be  anfwerable  for  any 
partial  lofs,  happening  to  corn,  fifli,  fait,  fruit,  flour,  and 
feed,  unlefs  it  arife  by  way  of  a  general  average,  "or  in 
confequence  of  the  fhip  being  ftranded.  This  claufe  was 
introduced  by  the  underwriters,  to  prevent  the  vexation  of 
trifling  demands,  which  mull;  have  arifen  in  every  voyage,  on 
account  of  the  very  perifhable  nature  of  thofe  commodities, 
which  we  have  juft  had  occafion  to  enumerate.  This  form 
■was  formerly  ufed  by  the  two  infurance  companies,  as  well 
as  by  the  private  infurers,  till  the  year  1754,  when  a  fhip 
having  been  ftranded,  and  got  off  again,  the  infured  re- 
covered a  fmall  partial  lofs  againft  the  London  AfTurance 
Company,  fmce  which  period,  the  Com-panies  have  left 
out  the  words,  *'  or  the  JlAp  be  fratided ;"  and  are  now 
only  liable,  in  cafes  of  a  general  average  \  but  the  old  form 
is  llill  retained  by  private  infurers. 


Mafon  V. 
Skurray. 
Vide  poft. 


Upon  this  claufe  there  have  been  feveral  determinations, 
in  all  of  which  it  has  been  uniformly  held,  that  the  under- 
writers can  in  no  cafe  be  anfwerable  for  a  partial  lofs  to 
fuch  commodities :  and  that  no  lofs  fhall  be  deemed  a  total 
one,  but  the  abfolute  deftruftion  of  the  thing  infured  ;  for 
that  while  it  fpecifically  remains,  though  perhaps  wholly 
unfit  for  ufe,  no  lofs  has  happened  within  the  meaning  of 
this  memorandum.  It  may  alfo  be  proper  to  premife  that 
•  corn  is  a  general  term,  and  includes  many  particulars ;  peas 
and  beans  have  been  held  to  come  within  the  meaning  of  the 
word. 


C  113  1  -^^^  ^"  ^  ^^^^  ^'■'^^  2it  Guildhall  in  the  Court  of  Common 

journu  V.  Bour-   Pleas,  Mr.  Jufticc  JVilfon  was  of  opinion,    that  the  term 

difu,   Sittings  /•  r  j  •        t 

alter  Eafter        fult  ufcd  m  the  memorandum  did  not  include  falt-petre. 

Term,  27  Geo. 
III. 
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An  aclion  upon  a  policy  of  infurance  was  brought  for 
the  recovery  of  56  /.   igs.  2d.  per  cent,  being  the  damage 
received  by  a  cargo  of  vi'heat   on  board  the  Bojcawen  in-   Wiifon  v.  Smith, 
fured  at  and  from  Lancajler  to  Rotftrdam.     The  wheat  was  '   ^ 

valued  by  agreement  at  30  j.  per  quarter.  The  policy  was 
in  the  ordinary  form,  with  the  ufual  claufe  at  the  bottom, 
that  corn,  fifli,  fruit,  i^c.  fliould  be  warranted  free  from 
average,  unlefs  general,  or  the  fhip  be  flranded.  The 
defendant  underwrote  this  policy  for  100/.  The  defendant 
having  pleaded  the  general  iflue,  the  caufe  came  on  to  be 
tried  ;  and  a  fpecial  cafe  was  referved  for  the  opinion  of 
the  Court,  ftating,  that  after  the  fhip's  departure  from 
Lanca/lery  and  before  her  arrival  at  Rotterdam^  fhe  met 
with  a  violent  ftorm  :  that  fhe  was,  by  and  through  the 
force  of  winds  and  ftormy  weather,  obliged  to  cut  away, 
and  leave  her  cable  and  anchor,  for  the  fafety  of  the  fhip 
and  cargo  :  that  fhe  was  alfo  greatly  damaged  and  obliged 
to  run  to  the  firft  port  to  refit  :  that  the  expence  of  refit- 
ting the  (hip  amounted  to  38/.  15J.  per  cent,  which  the 
defendant  in  this  cafe  had  paid,  being  a  general  average. 
The  cafe  then  ftates,  that  the  hatches  were  not  opened  at 
Liverpool  (the  place  where  fhe  had  gone  to  repair) ;  but 
the  fhip,  being  refitted,  proceeded  on  her  voyage,  and  ar- 
rived at  RotterdaJiiy  where  her  cargo  of  wheat  was  landed  : 
that  upon  her  unloading  it,  it  appeared  that  it  had  received 
damage  by  the  faid  {form  to  the  amount  of  56  /.  19  j,  8  d. 
per  cent. 

The  (ingle  quellion  was,  upon  the  true  conftrudion  and 
meaning  of  the  words,  *■'■  free  from  average^  unlefs  general^ 
"  or  the  Jhip  be  flranded"  whether  the  plaintiff  could  under 
the  circumftances  recover  in  this  aftion  for  the  damage  of 
56  /.  19  J.  8  d.  per  cent.  After  two  arguments,  the  Court 
gave  judgment  for  the  defendant. 

Lord  Mansfield. — «  Policies  of  infurance,  according  to 
their  prefent  form,  are  very  irregular  and  confufed  :  an  ambi- 
guity arifes  in  them  from  ufing  the  fame  words  in  different 

fcnfes  \ 
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CHAP,  fenfes ;  particularly,  in  the  ufe  of  the  word  average.  It  is 
ufed  to  fignify  a  contribution  to  a  general  lofs;  and  it  is 
alfo  ufed  to  fignify  a  particular  partial  lofso 

But  whether  it  be  confidered  in  one,  or  other  of  thefe 
fenfes,  it  will  not  avail  the  plaintiffs  in  this  cafe.  For  if 
it  here  fignify  contribution^  the  infurer  is  to  be  free  from 
contribution,  unlefs  the  contribution  be  general.  If  it 
fignify  hjs^  then  plainly  it  is  warranted  free  from  all  par- 
ticular lofs.  The  infurer  is  liable  to  all  loffes  arifing  from 
the  fhip  being  flranded  ;  and  in  all  cafes,  where  there  is  a 
general  average  :  but  all  other  partial  loffes  are  excluded 
by  the  exprefs  terms  of  the  policy. 

The  word  "  unlefs"  means  the  fame  as  *^  except ;"  and 
never  can  be  conftrued  as  a  condition,  in  the  fenfe  that 
the  counfel  for  the  plaintiffs  would  put  upon  the  word 
*'  condition,"  namely,  to  be  free  from  partial  lofs,  unlefs 
in  two  events,  viz.  a  general  average,  or  the  flranding  of 
the  fhip  :  but  if  either  of  thofe  events  rfid  happen,  then  to  be 
liable  to  all  other  average.  The  words  "  free  from  average 
unlefs  general,"  can  never  mean  to  leave  the  infurer  liable 
to  any  particular  damage.  It  is  clear  then  that  the  plaintiff 
ought  not  to  recover  \  and  that  judgment  ought  to  be  giveri 
for  the  defendant." 


Gockingv.Frafer,       In   3  modern  cafe  a  queflion  arofe  upon   the  mcmo- 

2  c  Geo.  III.        randum.     It  was  an  aftion  brought  upon  a  policy  of  in- 

Videantc,  p.2i.  furancc  to  recover  againft  the  underwriters  for  a   total 

lofs   of  the    cargo.     The  jury  found   a   verdidl    for   the 

plaintiff,  fubjeft  to  the  opinion  of  the  Court  upon  a  fpecial 

cafe. 

The  cafe  ftates,  that  the  fhip  failed  from  Neivfoundland 
on  the  2d  oi  December  1783,  with  a  cargo  of  fifh  :  that 
on  the  nth  they  hove  overboard  40  quintals  for  the  ge- 
neral prefervation  of  the  fhip  and  cargo  :  that  on  the  2oth, 
tlicy  threw  over  20  quintals  more  for  the  fame  purpofe. 
n  The 
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The  fliip  had  exceeding  bad  weather  till  her  arrival  at 

J^'ijhon^  on  the  loth  oiyanuary  1784,  the  (hip  being  bound 

to  Flgara.     When  (he  arrived  at  Lifbon^  a  furvey  was  had 

at  the  requeft  of  the  captain,  who  was  alfo  the  confignee 

of  the  goods,  by  the  Board  of  Health  ;  and  it  appeared  to 

them,  and  fp  the  fadl  was,  that  the  cargo  was  of  7to  value 

through  fea  damage.     The  (hip  did  not  proceed  to  Figaro, 

The  defendant  has  paid  into  Court  the  amount  of  the  par-     [  US  ] 

tial  lofs  fuflained  by  the  fhip,  and  alfq  the  general  average 

upon  the  cargo. 

Lord  Mansfield. — "  Moft  litigations  arlfe  from  Improper 
flatements  of  cafes,  and  from  not  properly  defining  terms. 
This  claufe  relative  to  fruit  and  fifli,  is  now  a  very  old  one 
\n.  policies  of  infurance.  The  infurer  undertakes  for  all 
lofles,  except  particular  damage,  unlefs  the  (hip  be  flrand- 
ed  :  he  engages  agalnll  a  total  lofs.  What  is  a  lofs  ? 
The  total  lofs  of  the  thing  infured  is  the  ahjolute  deJlru£lion 
pf  it,  by  the  wreck  of  the  Ihip.  The  fifh  may  all  come  to 
port ;  though  fnim  the  nature  of  the  commodity,  it  may 
te  damaged,  it  may  be  flinking  :  ftlll  as  the  commodity 
fpecifically  remains,  the  underwriter  is  difcharged.'* 

The  other  judges  concurred,  Mr.  Jufllce  Bidler  obferv- 
ing,  that  from  the  firft  introdu6lion  of  the  claufe  in  the 
year  I749>  till  the  prefcnt  time,  the  underwriter  never 
has  been  held  anfwerable  but  in  cafes  where  there  has  been 
a  total  lofs  of  the  commodity. 

So  alfo  in  an  infurance  on  fruit  from  Ltjbon  to  London^  M'Andrews  t. 
it  appeared  that   the  Ihip  was  captured,    and  recaptured,   sitting!'!i't  G.H. 
brought  into  P(sr//wii7«//j,  and  afterwards  arrived  zi X,ondon:  after  Mkh. 
but    the  cargo,  by  the  capture,    recapture,   and  confequent 
length  of  the  voyage,  had  fuftained  a  damage  of  80  /.  per 
cent.     The  aflured,  however,  never  heard  of  the  capture 
till  the  {hip  was  fafe  at  Portjmouthy  and  then  he  offered  to 
abandon. 

Lord 
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Lord  Kenyan. — "  As  there  has  been  no  ftranding,  there 
cannot  be  a  recovery  for  a  partial  lols.  The  queftion  then 
is,  Whether  the  affured  can  recover  for  a  total  lofs  ?  Had 
the  plaintiff  heard  of  the  capture  only,  he  might  have 
abandoned  :  but  he  hears  nothing  of  the  accident  till  the 
fhip  is  in  fafety.  The  cargo  arrives  at  the  port  of  defti- 
nation  ;  and  though  it  is  good  for  very  little,  yet  it  has 
invariably  been  held  that  the  voyage  muft  either  be  loft,  or 
the  cargo,  if  it  be  one  of  thofe  mentioned  in  the  memo- 
randum, muft  be  wholly  and  adlually  deftroyed  to  entitle 
the  affured  to  recover."     The  Plaintiff  v^^as  nonfuited. 

The  effeft  of  the  memorandum  has  been  alfo  very  re- 
cently difcuffed  by  the  whole  Court,  in  an  aftion  on  a 
poHcy  on  wheat  and  coals,  the  declaration  ftating  the  lofs 
to  be  by  detention.     It  appeared  in  evidence  that  the   (hip 

Lufliington,  -was  forccd  by  ftrefs  of  weather  into  Elly  Harbour  in  Ire- 
'  "  land^  and  there  happening  to  be  a  great  fcarcity  of  corn 
there  at  that  time,  the  people  came  on  board  the  (hip  in  a 
tumultuous  manner,  took  the  government  of  her  from  the 
captain  and  crew,  and  weighed  her  anchor,  by  which  flie 
drove  upon  a  reef  of  rocks,  where  fhe  was  ftranded,  and 
they  would  not  leave  her  till  they  had  compelled  the  cap- 
tain to  fell  all  the  corn  (except  about  10  tons)  at  a  certain 
rate.  The  10  tons  were  loft  in  confequence  of  the  ftrand- 
ing, by  which  it  was  damaged,  and  obliged  to  be  thrown 
overboard.  The  fliip  afterwards  arrived  with  the  reft  of 
the  cargo  at  the  place  of  deftination.  A  verdift  was 
found  as  for  a  total  lofs.     A  motion  was  made  for  a  new 

5e«  ante,  p.  78.  trial.  There  were  other  points  in  the  caufe,  one  of 
which  has  been  already  confidered.  As  to  this  upon  the 
memorandum, 

Lord  Kenyan  faid — "  This  being  a  policy  upon  corn, 
the  memorandum  ftates  that  the  underwriter  will  not  be 
liable  for  any  average,  unlefs  general,  or  the  fhip  be 
ftranded.  And  I  am  of  opinion  that  this  is  not  a  general 
average  J  becaufe  the  whole  adventure  was  never  in  jeo- 
pardy. 
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pardy.  There  is  no  pretence  to  fay  that  the  perfons,  who  C 
took  the  corn,  intended  any  injury  to  the  fhip  or  any 
other  part  of  the  cargo  but  the  corn,  which  they  wanted 
in  order  to  prevent  their  fuffering  in  a  time  of  fcarcity. 
Therefore  the  plaintiffs  could  never  have  called  on  the  reft 
of  the,  owners  to  contribute  their  proportion,  as  upon  a 
general  average.  On  the  meaning  of  the  memorandum  I 
have  no  doubt.  The  articles  there  enumerated  are  of  a 
perifhable  nature  :  as  it  might  be  difficult  to  afcertain  whe- 
ther" their  being  damaged  arofe  from  any  accident,  or  from 
the  nature  of  the  articles  themfelves,  this  memorandum  is 
inferted  in  all  policies,  to  prevent  difputes ;  and  by  it  the 
underwriters  exprefsly  provide  they  will  not  pay  any 
average,  unlefs  general,  or  the  fiiip  be  ftranded.  When  a 
fliip  is  ftranded,  then  the  underwriters  agree  to  afcribe  the 
lofs  to  the  Itranding,  as  being  the  moft  probable  occafion 
of  the  damage,  though  that  fa6l  cannot  alw^ays  be  afcer- 
tained.  Therefore  here  all  the  damage  done  to  the  cargo 
thrown  overboard  may  be  afcribed  to  the  flranding  ;  but 
the  objedlion  is,  that  the  declaration  imputes  the  lofs  to 
another  caufe." 

Mr.  Juftice  BuUer. — "  With  refpeft  to  the  objedlon, 
that  this  does  not  fall  within  the  reafon  of  the  memoran- 
dum ;  there  are  only  two  inllances,  in  which  the  owner 
may  recover  an  average  lofs  on  the  articles  there  enume* 
rated  ;  either  where  the  average  is  general,  or  where  the 
lofs  arifes  from  the  ftrandxng  of  the  veffel.  Now  this  can- 
not be  faid  to  be  a  general  average,  for  the  reafons  al- 
ready, given.  And  as  to  the  other  inftance  of  ftranding, 
the  plaintiffs  are  entitled  to  recover  for  any  lofs  occafioned 
to  the  cargo  in  confequence  of  the  ftranding,  provided  it 
be  a  diretl  and  immediate  coniequence  of  llfanding  :  but 
they  cannot  recover  for  that  which  was  taken  by  the  mob  ; 
for  that  was  not  the  confequence  of  the  ftranding,  but,  on 
the  contrary,  the  ftranding  was  occafioned  by  the  mob 
coming  on  board  for  the  corn.  The  rioters  took  pofteffion 
of  the  fhip  in  order  to  get  at  the  cargo  :    but  this  lofs 

cannot 
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cannot  be  afcribed  to  the  ftranding.  Suppofe  the  mob' 
had  taken  out  lOo  quarters  of  corn  before  the  (hip  had 
been  ftranded,  and  had  ufed  no  threat  to  deftroy  the 
whole,  if  it  were  not  delivered  to  them,  it  is  clear  that 
the  underwriters  vi^ould  not  be  liable*  Then  the  fait 
of  their  taking  the  corn  after  (he  was  ftranded  is  as 
much  unconnefted  with  that  circumftance  as  if  it  had  been 
before.  But  the  lofs  which  happened  to  that  part  of  the 
iargo  which  was  thrown  overboard,  being  afcribeable  to  the 
branding,  and  being  a  direct  and  immediate  confequence 
of  the  peril  infured  againft,  might  have  been  recovered,  had 
there  been  any  count  in  the  declaration  applicable  to  a  loH^ 
by  flranding." 

2oyfieid  v.  There  is  indeed  a  cafe  in  Sir  John  Strange's  Reports, 

a  Stra.'iofi?.       which  feems  to  militate  againft  the  above  deciiions. 

Upon  the  execution  of  a  writ  of  enquiry  before  Lord 
Hardwiche,  when  Chief  Jaftice,  it  appeared,  that  the  de- 
fendant was  an  infurer  to  the  amount  of  200  /.  upon  corn, 
<he  value  of  which  was  217/.:  that  the  corn  vras  fo  da- 
maged in  the  voyage,  that  it  fold  for  67  /.  only,  and  the 
freight  came  to  80  /.  The  queftion  upon  this  cafe  was,^ 
Whether,  as  the  freight  exceeded  the  falvage,  this  was  not 
to  be  confidcrcd  as  a  total  lofs  ? 

The  Chief  Juftice  was  of  opinion,  that  within  the  reafori 
of  dedufling  the  freight,  when  the  falvage  exceeds  it ;  the 
plaintiff  in  this  cafe,  wherein  it  fell  fhort,  was  entitled  to 
have  it  confidered  as  a  total  lofs.  The  jury  accordingly 
found  for  the  plaintiff. 

Upon  this  cafe,  it  may  be  obferved,  that  it  was  decided 
prior  to  the  introduftion  of  the  claufe,  upon  which  fo 
much  has  lately  been  faid  ;  and  confequently,  fuch  a  de- 
cifion  can  have  no  weight  now,  becaufe  the  law  is  altered 
r  116  1  on  account  of  the  agreement  of  the  parties.  Indeed  the 
cafe  1  am  about  to  cite  was  exadly  fimilar  in  circumltances 

t« 
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to  Boyfield  V.  Brown :  but  Lord  Mansfield  In  his  charge  to  C  H  A  P. 
the  jury  gave  a  very  different  direftion,  and  the  jury  found  v,,,,*-.,^!.,,;^ 
accordingly. 

It  was  an  a6lion  brought  on  a  policy  of  infurance  on  Mafon  v. 
goods,  on  board  the  Happy  Recovery^  at  and  from  London  to   sitHnfrf  after 
at.  AuRuflinet  to  recover  for  a  total  iofs.     The  cargo  was  Hilary  Term, 
peasy  which,  in  a  former  caufe  on  the  fame  policy,  were  iiaii. 
held  to  fall  within  the  general  denomination  of  rcr/z,  in  the     ^  *  ''^ ''  ^"' 
memorandum  at  the  foot  of  the  policy.     The  peas  arrived 
at  the  place  of  deflination  ;    but  being  much  damaged,  the 
produce  of  them  was  lefs  by  about  three  fourths  than  the 
freight,  which,  on  account  of  the  fhip's  arrival  at  the  port 
of  difcharge,  became  due. 

The  defence  fet  up  by  the  underwriter  was,  that  If  th« 
goods  mentioned  in  the  memorandum  arrive  at  the  market, 
though  a  Iofs  amounting  to  a  total  one  has  happened,  the 
underwriters  are  not  liable.  Four  or  five  witnefles  con- 
verfant  In  fettling  lofles  upon  policies  being  called,  proved, 
that  the  ufage  was,  In  fuch  cafes,  to  hold  the  underwriter 
difcharged. 

Lord  Mansfield  told  the  jury,  "  this  was  a  quefllon  of 
jeonfequence,  and  It  turned  upon  the  general  Import  of  the 
exception  ;  the  witnefles  examined  have  put  It  on  that 
point ;  and  they  hold,  that  If  the  fpecifick  thing  come  to 
the  port  of  delivery,  the  underwriter  cannot  be  called  on. 
How  did  this  matter  ftand  before  the  year  1749  ?  When  the 
policy  was  general,  and  operated  as  an  indemnity,  there 
was  little  difference  between  a  total  and  a  partial  Iofs.  Rfs 
lordfhlp  here  flated  the  determination  of  Boyfield  v.  Brawny 
which,  he  obferved,  was  prior  to  the  claufe  in  quefllon. 
But  the  cafes  now  ftand  upon  the  memorandum,  which  Is 
in  very  general  words.  The  quefllon  Is,  Whether  the 
ufage  has  not  explained  the  generality  of  the  words  ?  If  it 
has,  every  man,  who  contrads  for  a  policy  under  ufage, 
does  it,  as  if  the  point  of  ufage  were  inferted  in  his  con- 

tra6l 
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traft  in  terms.  The  wltnefles  examined  all  fwcar  it  to  be 
tmderjloody  that  if  the  fpecifick  thing  comes  to  the  market, 
the  memorandum  warrants  the  infurer  to  be  free  from  any 
demands  for  an  average,  or  partial  lofs."  The  jury  found 
for  the  defendant. 

[  1 1 7  J  The  cafe   of  Bayfield  v.  Brown  has  certainly  been  over- 

Vid«  ante,  tumed  by  this  decifion,  which  was  recognized  as  a  proper 

determination  in  the  cafe  of  Baillie  v.  Modigliani^  before 
cited,  where  Mr.  Juftice  Buller  faid,  that  the  cafe  in 
Strange'^  Reports  had  been  exprefsly  over-ruled  by  the 
Court  in  the  cafe  of  Mafon  v.  Skurray, 

When  the  quantity  of  damage  fuflained  in  the  courfe  of 
the  voyage  is  known,  and  the  amount,  which  each  under- 
writer upon  the  policy  is  liable  to  pay,  is  fettled,  it  is  ufual 
for  the  underwriter  to  endorfe  on  the  policy,  "  adjufied 
"  this  lojs^  at  Jo  much  per  cent."  or  fome  words  to  the 
fame  effeft.     This  is  called  an  adjuftment. 

It  has  been  determined,  that  after  an  adjuftment  has  been 
figned  by  the  underwriter,  if  he  refufe  to  pay,  the  owner  has 
no  occafion  to  go  into  the  proof  of  his  lofs,  or  any  of  the 
circumftances  refpedling  it.  This,  it  is  faid,  has  been  the  in- 
variable cuftom  upon  this  fubjeft  ;  which  feems  perfeftly 
juft,  as  the  underwriter  has  under  his  hand  exprefsly  admit- 
ted, that  the  plaintiff  has  fuftained  damage  to  a  certain 
amount.  To  be  fure,  if  any  fraud  were  difcovered  in  ob- 
taining the  adjuftment,  that  might  be  a  ground  for  fetting 
it  afide  :  but  fuppofing  the  tranfaftion  fair,  as  we  muft  al- 
ways do  till  proof  is  given  to  the  contrary,  the  rule  of  not 
fuffering  the  adjuftment  to  be  contradiflcd,  is  fair  and  equi- 
table. 

Hog  V.  Gould-  An  a£lion  was  brought,  by  the  plaintiff  again  ft  the  defend- 
tc/Trin.  1745,  ^'^^»  ^^  ^  poHcy  of  iufurancc,  which  the  latter  underwrote 
Bc^wcs^Ux  ^"  November  1743,  on  the  ftiip  George  and  Henry^  captain 
Mcr.  310.  Bowcrj  at  aad  from  Jamaica  to  Lsndmf  intereft  orno  inte- 

left, 
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teft,  free  of  average,  and  without  benefit  of  falvage  to  the 

infurers,  with  a  warranty  annexed  to  the  policy,  that  the  (hip 

Ihould  fail  from  Jamaica^  with  the  fleet  that  came  out  under 

convoy  of  the  Ludlow  Cajlle  man  of  war.     The  fhip  failed 

with  the  fleet  under  that  conVoy,  but  was  damaged  fo  much) 

as  to  oblige  her  to  bear  away  for  Ckarkjiown^  where  ftie  was 

condemned  and  broken  up.     The  plaintiff  demanded  his  in- 

furance  ;  and  all  the  underwriters,  being  fatisfied  of  the  truth 

bf  the  cafe,  paid  their  lofs,  except  the  defendarlt,  who  went 

fo  far  as  to  fettle  it,  and  accordrng^o  the  cuftom  upon  thefe      [1^8] 

occafions,  underwrote  the  policy  in  thefe  words,  "  adjufted 

*'  the  lofs  on  this  policy,  at  ninety-eight  pounds  per  cent. 

"  which  I  do  agree  to  pay  one  month  after  date,  London^ 

"  5th  Julyy  1745,  Henry  Gouldneyy 

When  the  note  became  due,  he  infilled  on  fuller  proof, 
particularly  of  the  fliip's  failing  with  convoy,  and  her  con- 
idemnation :  but  as  it  always  was  the  cuftom,  after  adjufl- 
ment  and  a  promife  to  pay,  never  to  require  any  further 
proof,  but  to  pay  the  lofs ;  and  Lord  Chief  Juftice  Lee 
being  of  opinion,  that  this  was  to  be  confidered  as  a  note  of 
hand,  and  that  the  plaintiff  had  no  occafion.to  enter  into  the 
proof  of  the  lofi,  the  jury  found  a  verdi£l  for  the  plaintiff. 
The  fame  rule  was  purfued  in  the  following  year  in  another  Beawes  Lex 
cafe,  before  Lord  Chief  Juftice  Lee^  between  Heiviti  and  ^^"^  '"^ 
Fkxney. 

The  words  ufed  by  Lord  Chief  Juftice  Lee  are  extremely 
large,  and  perhaps  the  true  rule  upon  the  fubje£l  mav  be 
better  collefted  from  the  two  following  cafes : 

Cafe  on  a  policy  of  affurance  on  fliip  and  goods  from  Lcn-  Rodgers  v.  May 
don  to  Shelburne^  in  Nova  Scotia.     The  policy  had  been  ad-  '°'^'  ^^'"ings  af- 

.    _     .  ter  Tr;n.  i/yo. 

jufted  by  the  defendant,  at  ^o  per  cent,  and  it  was  contended, 
that  he  was  now  bound  by  that  adjuftment.  On  the  other 
hand,  it  was  argued  that  the  adjuftment  was  not  binding  \ 
and  that  if  it  were,  it  ought  to  have  been  declared  upon 
fpccially. 

O  Lord 
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Lord  Kenyan  faid,  that  he  did  not  think  it  necelTary 
to  declare  on  the  adjuftment  fpecially,  that  it  was  primd 
facie  evidence  againft  the  defendant ;  but  if  there  had  been 
any  mifconception  of  the  law  or  fadl,  upon  which  it  had 
been  made,  the  underwriter  was  not  abfokitely  concluded 
by  it.  This  turned  out  to  be  the  cafe  ^  and  there  was  a 
verdift  for  the  defendant. 


De  Cairon  v.  So  In  a  ftiU  later  cafe,  the  plaintiff  came  down  to  trial, 

tings  after  Trin.    having  HO  Other  evidence  to  produce  but  the  adjuftment; 

''*''^'  and  the  witnefs,  who  proved  it,  fwore,  that  doubts,  foon  af- 

ter they  had  figned  it,  arofe  in  the  minds  of  the  underwriters, 
and  they  refufed  to  pay  ;  upon  which  Lord  Kenyan  faid, 
that  under  thefe  circumftances,  the  plaintiff  muft  go  into 
other  evidence,  which  not  being  prepared  to  do,  he  was  non- 

Michacimas         fuited.     In  the  foUowiuff  term  a  motion  was  made  to  fet 

Term,  36  Geo;  ^ 

ni,  afjde  the  nonfuit,  upon  the  ground  that  an  adjuftment  was 

prima  facie  evidence  of  the  whole  cafe,  and  threw  the  onus 
probandi  upon  the  underwriter,  and  that  it  amounted  to 
more  than  proof  of  the  defendant's  fubfcription  to  the 
policy. 

Lord  Kcnyon. — "  I  admit  the  adjuftment  to  be  evidence 
in  the  caufe  to  a  certain  extent ;  but  I  thought  at  the  trial, 
and  ftill  think,  that  when  the  fame  witnefs,  who  proved  the 
fjgnature  of  the  defendant  to  the  adjuftment,  faid,  that 
doubts,  foon  after  the  adjuftment  took  place,  arofe  in  the 
minds  of  the  underwriters,  as  to  the  honefty  of  the  tranf- 
aftion,  and  they  called  for  further  proof,  the  plaintiff  fhould 
have  produced  other  evidence  :  and  that  by  fhuttlng  the 
door  againft  enquiry  after  an  adjuftment,  would  be  putting 
,a  ftop  to  candour  and  fair  dealing  amongft  the  underwriters." 
The  rule  was  refufed. 

Theliuffon  v.  The  fpirit  of  this  rule  was  adopted  in  a  very  modern  cafe, 

:}oi.     '        "     In  an  infurance  upon  goods  on  board  a  foreign  fljipy  "  the 

"  policy  to  be  deemed  fufticlent  proof  of  intcreft  in  cafe  of 

*•■  lofs."     The  defendant  fuffcred  judgment  to  go  againft 

him 
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him  by  default ;   and  on  a  motion  to  fet  afidc  the  writ  of    C    H    A    P. 

.  .  V! 

enquiry,  the  court  of  King's  Bench  faid,  that  although  fuch    v^^„-^^!.^^ 

a  policy  would  be  void  in  this  country,  by  virtue  of  the  vide  poii,c.  14. 
ftatute  of  the  19th  Geo.  2.  c.  37,  yet  the  ftatute  did  nut 
extend  to  policies  on  foreign  fhips :  and  in  this  cafe  the  un- 
derwriter, having  fufFered  judgment  to  go  by  default,  has 
confefTed  the  plaintiff's  title  to  recover;  and  the  amount  of 
that  lofs  was  fixed,  by  his  own  flipulation  in  the  policy,  and 
which  he  cannot  now  controvert. 

One  rule  relative  to  adjuflments  remains  flill  to  be  men- 
tioned, which  is,  that  if  an  infurer  pay  money  for  a  total 
lofs,  and  in  hEi  it  be  fo  at  the  time  of  adjuftmcnt ;  if  it 
afterwards  turn  out  to  be  only  a  partial  lofs,  he  (hall  not  re- 
cover back  the  money  fo  paid  to  the  infured.  But  fubllan- 
ftantial  juflice  is  done,  by  putting  him  in  the  place  of  the 
infured,  and  giving  him  all  the  advantages  that  may  arife 
from  the  falvage. 

This  rule  was  fettled  by  the  King's  Bench  in  the  year 
1766.  It  was  an  aftion  on  the  cafe  for  200/.  upoil  an  /;;-  Diduftav.Fii'.h, 
deb'itatus  ajjumpfit^  for  fo  much  money  had  and  received  to  '^  ""^"  ^^^^' 
the  ufe  of  the  plaintiff.  A'<?n  <3;^Wj&/?/ was  pleaded,  and  iflTue  [  119  ] 
joined.  It  was  brought  by  the  infurer  againfl  the  infured, 
to  recover  back  what  he  had  paid  him.  At  the  trial,  a  cafe 
was  referved  for  the  opinion  of  the  court.  The  fa 61s 
were  ;  that  a  policy  had  been  underwritten  by  the  plaintiff, 
for  the  infurance  of  any  of  the  packet  boats  that  fhould 
fail  from  Lijbon  to  Falmouth^  or  fuch  other  port  in  E7jglaml^ 
as  his  majefly  fhould  diredt,  for  one  whole  year,  commenc- 
ing the  iflof  OBoher  1763,  and  to  continue  to  the  ifl  of 
06iober  1764,  inclufive,  upon  any  kinds  of  goods  and  mer- 
chandizes what  foever:  and  it  was  agreed,  that  the  goods 
and  merchandizes  ffiould  be  valued  at  the  fum  infured  on 
fuch  packet  boat,  without  farther  proof  of  interefl  than 
the  policy,  and  to  make  no  return  of  premium  for  want  of 
interefl  being  on  bullion  or  goods.  And  in  cafe  of  lofs  or 
misfortune,  the  infured  to  be  at  liberty  to  fue,  labour,  and 

o  2  travel. 
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^  ^yA  ^'  travel,  for,  in,  and  about  the  defence,  fafeguard,  and  reco- 
very of  the  faid  goods,  or  any  part  thereof,  without  preju- 
dice to  the  infurance,  to  the  charges  whereof  the  infurer* 
were  to  contribute,  each  one  according  to  the  rate  and  quan- 
tity of  his  fum  infured.  The  confideratlon  paid  by  the  in- 
fured  was  loper  cent,  and  in  cafe  of  lofs  they  were  to  abate 
nothing.     Then  follows  the  ufual  memorandum. 

The  cafe  then  ilates,  that  the  defendant  had  an  intereft  in 
bullion,  on  board  the  Hanover  packet^  being  one  of  the  king's 
packets  between  Lijbon  and  Falmouth :  that  on  the  ad  of 
December  1763,  it  was  totally  loft  off  Falmouth^  in  a  voyage 
between  Lijion and  Falmouth-^  and  the  lofs  was  adjufted  in 
writing  under  the  policy,  in  the  words  following  :— - 

"  Adjufted  a  lofs  on  this  policy  at  100/.  per  cent,  the 
"  Hanover  packet,  captain  Sherborne  being  totally  loft  at 
**  Falmouth.  Should  any  falvage  hereafter  be  recovered,  the 
*•  infured  promifes  to  refund  to  the  infurer  whatever  he  may 
**  fo  recover,  in  fuch  proportion  as  the  fum  infured  bears  to 
"  the  whole  intereft.  London,  22  O^ober  I'^S^.j  ior  RicharJ 
»»  Seward,  Michael  Firth." 

The  infurer  paid  the  whole  money  infured,  which  was 
200/.  In  April  I'jd^,  the  iron  trunk,  which  contained  all 
the  bullion,  Was  filhed  up  ;  and  thereby  all  the  bullion  was 
[  1 20  ]  recovered  without  prejudice,  and  delivered  to  the  defendant. 
The  defendant's  expence  of  falvage  amounted  to  63/.  8  j.  2</. 
and  deducing  that  fum  for  falvage,  the  nett  proportion  of 
his  {hare  came  to  206/,  lis.  ()d.  The  plaintiff's  proportion 
thereof,  in  refpecl  of  his  fubfcription,  amounted  to  48/.  ^s. 
which  was  paid  into  the  court. 

The  queftion  was,  whether  the  plaiiitiff  was  entitled  to 
recover  ? 

The  court  held,  that  this  was  a  policy  of  a  peculiar  fort; 
Vide  f of., 1. 14.   and  that  it  was  good  within   the  exception  of  the   19th 

George 
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George  2.  c.  37.  which  fays,  that  certain  policies  of  a  parti- 
cular form  fhall  be  void,  except  on  effefts  from  any  port  in 
Eurape,  or  America,  in  the  poffefTion  of  the  crowns  of  Spain 
or  Portugal.  This  is  a  mixed  policy  ;  partly  a  wager  policy, 
partly  an  open  one :  it  is  a  valued  policy,  and  fairly  fo,  with- 
out fraud  or  mifreprefentation.  Therefore  the  lofs  having 
happened,  the  infured  is  entitled  to  recover  as  for  a  total 
lofs.  The  infurer  agreed  to  the  value  ;  and  cannot  be  al- 
lowed to  difpute  it.  The  infured  has  received  the  money 
for  a  total  lofs ;  and  there  is  no  want  of  confcience  in  re- 
taining it.  The  cafes,  cited  at  the  bar,  only  tend  to  (hew, 
that  where  it  appears,  /^e/sr^adjuftment,  to  be  but  a  partial 
lofs,  the  underwriter  fhall  pay  no  more  than  the  real  da- 
mage ;  the  reafon  of  which  decifion  is,  that  the  infured  mull 
(liew  the  whole  cafe,  as  it  then  flood.  But  in  the  prefent 
cafe,  tliere  was  a  total  lofs  at  the  tl?ne  of  the  adjullment. 
The  adjuflment  in  this  cafe  makes  an  end  of  the  queflion. 
Here  is  a  folemn  abandonment,  and  a  folemn  agreement, 
"  that  the  infurers  fhall  be  content  with  falvage  in  fuch 
*'  proportion  as  the  fum  infured  bears  to  the  whole  interefl." 
There  was  a  total  lofs  at  the  time  of  the  adjuflment  (which 
is  the  fame  as  if  the  damages  had  then  been  recovered  in  an 
a£lion).  Here  is  no  fort  of  fraud,  nor  any  thing  that  is 
againfl  any  law :  and  to  refund  more  than  in  that  proportion 
would  be  contrary  to  the  underwriter's  own  agreement. 
Therefore  the  nett  proportion  only,  in  refpeft  to  the  plain- 
tiff's fubfcription  after  dedudion  of  falvage,  ought  to  be 
returned,  and  that  is  paid  into  court.  The  pojiea  was  or- 
dered to  be  delivered  to  the  defendant. 
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CHAPTER     THE     SEVENTH, 

Of  General  or  Grofs  Average. 

AVERAGE,  in  that  fenfe  in  which  we  are  now  to 
■*•  ^  confider  it,  fignifies  a  contribution  to  a  general  lofs : 
but  in  order  to  fatisfy  the  reader,  it  will  be  neceflary  to 
give  a  more  particular  defcription  of  it. 

Magens  55.  Whatever  the  mailer  of  a  fliip  in  diflrefs,  with  the  ad- 

vice of  his^officers  and  failors,  deliberately  refolves  to  do, 
for  the  prefervation  of  the  whole,  in  cutting  away  mails 
or  cables,  or  in  throwing  goods  overboard  to  lighten  his 
vefTel,  which  is  what  is  meant  by  jettifon  or  jetfon,  is  in  all 
places  permitted  to  be  brought  into  a  general  or  grofs  ave- 
rage ;  in  which  all  who  are  concerned  in  fhip,  freight,  and 
cargo,  are  to  bear  an  equal,  or  proportionable  part,  of  the  lofs 
of  what  was  fo  facrificed  for  the  common  welfare  ;  and  it 
mufl;  be  made  good  by  the  infurers  in  fuch  proportions,  as 

Bsawes  147.  they  have  underwritten.  In  the  works  of  writers  upon 
commercial  affairs,  we  very  often  meet  with  the  word  con- 
tribution, alfo  fignifying  the  thing  jufl  defcribed  :  and  in  a 
marine  fenfe,  average  and  contribution  are  fynonimous 
terms. 

This  obligation,  which,  by  the  laws  of  all  the  maritime 
countries  in  Europe^'  binds  the  proprietor  of  the  goods  or 
Ihip  faved  to  contribute  to  the  relief  of  thofe  whofe  goods 
are  thrown  overboard,  is  founded  on  the  great  principle  of 
diflributive  juftice  :  for  it  would  be  hard  that  one  man 
fhould  fuffer  by  an  a6l,  which  the  common  fafety  rendered 
ncceffary  \  and  that  thofe  who  received  a  benefit  from  that 
ad  fhould  make  no  fatisfa£lion  to  him  who  had  fuftaineil 
the  lofs. 

This  obligation,  which  is  tacitly  entered  into  by  all  who 
have  property  at  fea,  was  introduced   by  the  Rhodiam, 

Their 
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Their  laws  moft  equitably  enafted,  that  all  the  property  on  C   H   A   P. 

board  fliould  contribute  to  this  neceflary  and  general  lofs ;  k^^^^,^,!^,^^ 

and  in   modern  conftitutions  we  find  very  little  alteration  Leg.  Rhod.  x.  2. 
in  the  do61rine  of  averages,  from  that  eftablifhed  at  Rhodes. 

Similar  regulations  were  made  by  the  laws  oi  ff^i/buy^  and  LawsofWifbuy, 

art.  20.  1.  2. 

as  I  have  already  faid,  they  are  now  become  general.   From  c.  e.  f.  3. 

Molloy  we  learn,   that  the  Rhodian  laws  upon   this   fubjedl 
were  introduced  into  England  by  IViUiam  the  Conqueror. 

Benwes  is  of  opinion,  that  in  order  to  make  the  aft  of  Brawes  Lex 
,  11111  !_•  fi  M"';  14^- 

throwing  the   goods    overboard   legal,   three   things  mult 


concur. 


I  ft.  That  what  is  fo  condemned  todeflru6lion,be  in  con- 
fequence  of  a  deliberate  and  voluntary  confultation  held 
between  the  mafter  and  men, 

2dly,  That  the  fliip  be  in  diftrefs,  and  that  facrificing  a 
part  be  neceflary  in  order  to  preferve  the  reft. 

3dly,  That  the  faving  of  the  fliip  and  cargo  be  aflually 
owing  to  the  means  ufed  with  that  fole  view. 

But  of  thefe  the  firft  and  third  propofitions  may  be 
doubted,  as  the  fecond  point  alone  feems  to  be  all  that  is 
neceflary. 

It  appears  alfo,  by  the  laws  of  IFiJhuy^  that  in  an  emer-  Lawsof  Wifbuy, 
gency  of  fuch  a  nature  as  to  juftify  lightening  the  fliip,  it       "  '  ' 
was  neceflary  firft  to  confult  the  owner  of  the  goods  or  the 
fupercargo  :   but  if  they  would  not  confent,  the  merchan-   Laws  of  Okron, 
dize  might,  notwithftanding  their  refufal,  be  eje£led,   if  ^^^' 
it  appeared  neceffary  to  the  reft  of  the  people  on  board  ;    a 
regulation  evidently  founded  in  ncceflity,  to  prevent  a  fordid 
individual  from  obftrufting  a  meafure  fo  eflential  to  the  ge- 
neral fafety. 

If  the  fliip  ride  out  the  ftorm,  and   arrive  in  fafety  at  Bcawes  148. 
the  port  of  deftinatlon,  the  captain  muft  make  regular  pro-  ^^"7'  ^  '" 

o  4  tefts. 
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C  H  A  P.  tcfls,  and  mufl  fwear,  in  which  oath  fome  of  the  crew 
mull  join,  that  the  goods  were  call  overboard  for  no  other 
caufe,  but  for  the  fafety  of  the  ihip  and  the  reft  of  the 
cargo.  And  as  the  law  has  authorized  fuch  proceedings 
in  thefe  cafes  of  imminent  necefllty,  it  will  prote6l  thofe 
who  a>£l  bona  fide^  and  will  indemnify  them  againft  all  con- 
Mouft-'scafc,       fenuenees.  Thus  in  an  aftion  of  trefpafs  a^ainll  a  man  for 

ji  Co.  (,1.  ^        ^  .  . 

throwing  goods  overboard,  he  pleaded  fpecially,  that  it  was 
[  123  1  done  in  a  llorni,  in  a  cafe  of  neceffity,  nav'is  levandce  cauja\ 
and  if  that  aft  had  not  been  done,  that  the  pallengers  muft 
all  have  perifhcd.  The  court  held,  that  the  plea  was  good, 
and  the  defendant  had  judgment. 

It  is  evident  from  one  of  the  rules  above  ftated,  that 
there  can  be  no  contribution  without  the  ejeftion  of  fome 
goods,  and  the  faving  of  others :  but  it  is  not  always  ne- 
ceffary  for  the  purpofe  of  contribution,  that  the  Ihip  fhould 

arrive  at  the  port  of  deftlnation. 

Old  Lew.  14.  If  the  jettifon  does  not  fave  the  fliip,  but  fhe  perifh  in 

m  Contnbi.        ^^     florin,   there  Ihall  be  no  contribution  of  fuch  goods  as 

air.  I  s,  15.  '  e 

Orri.  of  Hamb.     j^gy  happen  to  be  faved  ;    becaufe  the  obiefl,    for  which 

i  Mag.  240.  y         ri  j 

Ord.  of  the  goods  were  thrown  overboard,  was  not  attamed.     But 

2  Ma"err93.        if  the  iliip,  being  once  preferved  by  fuch  means,   and  con- 

Butfecp2gei22.   tinuino  her  courfe,  fhould  afterwards  be  loft,   the  property 

faved  from  the  fecond  accident,  fhall  contribute  to  the  lofs 

fuftaincd  by  thofe  whofe  goods  were  caft  out  upon  the  former 

occafion. 

I  .Map  56.  Magens,    in   his  preliminary  Eflay  on   Infuranees,   ad- 

vances a  different  dodlrine,  and  contends,  that  if  a  fhip  be 
faved  by  throwing  goods  overboard,  and  alterwards  perifii 
by  anotlier  calamity,  »he  goods  faved  fliall  not  contribute 
to  the  former  lofs.  He  puts  a  cafe  to  illuftrate  his  mean- 
ing ;  but  the  ordinances  above  referred  to,  as  will  appear 
from  the  abftraft  of  them  in  the  preceding  paragraph,  di- 
re£lly  contradifl  his  pofitions,  although  he  feems  to  have 
I;ad  thofe  ordinances  in  view  when  he  advanced  them.     It 

was 
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was  necelTary  to  fay  thus  much,  becaufe  ihe  doftrines  of    C   H   A   P, 

VII 
fuch  an  ufeful  writer  are  often  received  implicitly ;  erro- 
neous opinions  are  adopted  and  confirmed,  becaufe  they  are 
not  accurately  examined  :  and  the  more  refpedable  the 
writer  is,  the  greater  is  the  danger  which  is  to  be  appre- 
hended. But  what  is  flill  more  remarkable,  in  the  very  i  Mag.  57, 
next  paragraph  to  that  I  laft  mentioned,  he  puts  a  fimilar 
cafe,  in  which  he  admits  that  the  goods  faved  ought  to  con- 
tribute. 


The  writers  upon  this  fubjefl  have  ilated  with  much  mi- 
nutenefs  and  accuracy,  the  various  accidents  and  charges, 
that  v/111  entitle  the  party  fufferlng  to  call  upon  the  reft  for 
a  contribution.  I  doubt  whether  it  be  neceffary  to  be  fo 
particular  in  this  place  ;  becaufe,  we  may  gather  in  general  [  124.  1 
from  the  defcrlption  given  of  average  at  the  beginning  of 
this  chapter,  that  all  loffes  fuftained,  and  expences  incurred 
voluntarily  and  deliberately,  with  a  view  to  prevent  a  total  Bi.-a\ve<  Lck 
lofs  of  the  fhip  and  cargo,  ought   to  be  equally  borne  by  '   ^  ' 

the  fhip  and   her   remaining  lading.     Such  for  inftance  is    i  Mag  C4.. 
the  damage  fuftained,  in  defending  a  fhip  agalnfl  an  enemy 
or  pirate  :    fuch  is  the  expence  of  curing,  and  attendance 
upon  the  officers  or  mariners  wounded  in  fuch  defence  :   and 
fuch  alfo  is  the  fum  which  the  mafter  may  have  promifed  to 
pay  for  the  ranfom  of  his  fhip  to  any  privateer  or  pirate, 
when  taken.     A  mafler  who  has  cut  his  maft,   parted  with  Bcawcs  148, 
his   cable,  or  abandoned   any  other   part  of  the  fhip  and 
cargo,  in  a  ftorm,  in  order  to  fave  the   fhip,  is  well  enti- 
tled to  this  compenfation  :    but  if  he  fhould  lofe  them  by 
the  ftorm,  the  lofs  falls  only  upon  the  ftilp  and  freight ; 
becaufe   the  tempeft   only  was  the  occafion   of  this  lofs, 
without  the  deliberation  of  the  mafter  and  crew,  and  was 
not  done  with  a  view  to  fave  the  ftaip  arid  lading.     Upon  Art.  56. 
the  fame  principle  it   is,  that  by  the  naval  laws  of  fFiJbuy^ 
which  in  this  refpeft,   as  well  as  in  many  others,  have  been 
adopted  by  modern  ftatcs,  it  was  declared,  that  when  a  fhip  JJ^'^^Rq^/JJ^^" 
arrived  at  the  mouth  of  a  harbour,  and  the  mafter,  finding  ^  Magens  96. 
that  his  fhip  was  too  heavy  laden  to  fail  up,  was  obliged  to  A/eragc",  7.ii 

put 
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C   n   A    p.    put  part  of  the  cargo  into  hoys  and  barges;  the  owners  of 
.^^^y}}",    the  fliip  and  of  the  goods  that  remained,  were  obliged  ta 
contribute,  if  the  hghters  periflied.    But  if  the  fhip  fhould 
be  lofl,  and  the  lighters  faved,  the  owners  of  the  goods  fo 
prclerved,  were  not  to  contribute  to  the  proprietors  of  the 
I  Ma*  c6.  ^^P  ^^^  cargo  loft.     The  difference  is  this,  the  lightening 

of  the  fhip  was  an  a£l  of  deliberation  for  the  general  be- 
nefit :  whereas  the  circumftance  of  the  lighters  being  faved, 
and  the  fliip  loft,  was  accidental,  no  way  proceeding  from 
a  regard  for  the  whole. 

Bc-awes  14S.  It  is  not  Only  the  value  of  the  goods  thrown  overboard 

^^f  T'g'  "        that  muft  be  confidered  in  a  general  average ;   but  alfo  the 

value  of  iuch  as  receive  any  damage  by  wet,  i^c.  from  the 

jettifon  of  the  reft. 

Beawes  150.  It  is  faid,  that  if  a  fliip  be  taken  by  force,  carried  into 

fome  port,  and  the  crew  remain  on  board  to  take  care  of 
and  reclaim  her,  not  only  the  charges  of  reclaiming  fliall 
r  i2(;  1  be  brought  into  a  general  average  ;  but  the  wages  and  ex- 
pences  of  the  ftiip's  company  during  her  arreft,  from  the 
time  of  her  capture,  and  being  difturbed  in  the  voyage. 

i  Mag  67.  jji  this  idea  Magens  concurs,  and  aflerts,  that  fuch  expences 
are  allowed  as  average  in  London  as  well  as  elfewhere.  He 
denies,  however,  and  as  it  feems,  juftly  denies,  that  an  al- 
lowance would  be  made  under  general  average,  for  failors 
wages  and  vi61uals,  when  they  are  under  a  neceffity  of  per- 
forming quarantine,  in  which  cafe  the  mafter  would  have 
been  obliged  to  maintain  and  pay  them,  though  his  veflel 
had  arrived  only  in  ballaft.  But  at  the  fame  time  he  ad- 
mits, that  charges  occuring  by  an  extraordinary  quarantine 
{hall  be  brought  into  a  general  average. 

It  has  however  been  a  confiderable  queftion.  Whether 
the  extraordinary  wages  and  vidluals  expended  during  the 
detention  by  a  foreign  prince  not  at  war,  ought  to  be 
brought  into  a  general  average,  fo  as  to  charge  the  under- 
wr.iter  ?     Alagens  and  Beawcs  differ  upon  the  point ;  the 

latter 
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latter  being  of  opinion  that  it  fliould,  the  former  that  it  CHAP, 
fhould  not.  In  England  there  is  no  adjudged  cafe,  nor  any 
regulation  upon  the  fubjedl ;  and  therefore,  the  only  mode 
by  which  this  and  fimilar  queflions  are  to  be  decided,  is  to 
confider,  whether  thefe  expences  were  necefiarily  and  un- 
avoidably incurred,  for  the  general  fafety  of  the  fhip  and 
cargo. 

Lord  Mansfield  feems  to  have  been  of  that  opinion  in  an   Latcwnrd  v. 
a61ion  upon  a  policy  of  infuranceon  zjhip.    It  was  brought   g.  H.°' 
to   recover  the  amount  of  wages  and  provifions  expended   y;^;','"^!^^^^'^ 
during  the  time  the  fhip  went  from  Bengal  to  Bombay  to  re- 
pair.    His  Jordfhip,  as  he  has  frequently  done  fince  upon  \'ideante,  ^.51. 
fimllar  occafions,  decided  againfl  the  a£lion,  being   an  in-   -^' 
furance  on  the  fhip  only,  and  the  item  in  queflion  being 
failors  wages.     But  his  lordfhip  faid,  there   may  be  cafes, 
where  exceptions  to  the  general  rule  fhould  be  allowed ; 
but  in  Older  to  confider  a  cafe  as  excepted,  it  muft  be  an 
expence  abfolutely  necefTary,  and   fuch  as  could  not  be 
avoided,  owing  to  fome  of  the  perils  ftated  in  the  policy. 

.His  lordfliip  here  feems  to  allude  to  a  general  average  : 
but  on  a  point,  on  which  no  authority  can  be  adduced,  I 
would  not  chufe  that  Lord  Mansfield's  words  fhould  be  fup- 
pofed  to  convey  an  idea,  which  perhaps  the  fpeaker  never  [  126  ] 
intended.  It  does  not  become  me  to  hazard  an  opinion  ; 
and  therefore,  I  fhall  leave  it  as  a  matter  undecided  ;  only 
obferving,  that  by  the  ordinances  of  Lewis  the  Fourteenth,  Tit.  Average 
the  charges  in  fuch  a  cafe  fliall  be  reputed  general  average, 
if  the  feamen  be  hired  by  the  month  ;  othervvife,  if  by  the 
voyage. 

It  may  be  proper  before  I  clofe  this  branch  of  my  fub- 
jeft,  to  Hate  a  paragraph,  I  have  met  with,  which  con- 
firms the  idea,  entertained  by  Lord  Mansfield.  "  Though 
*'  it  mufl  be  noted,  fays  -this  author,  that  the  charges  of  Bcawcs  150. 
«'  unloading  a  fliip,  to  get  her  into  a  river  or  port,  ought 
*^  not  to  be  brought  into  a  general  average  \  but  they  may 

*'  when 
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CHAP.  "  when  occafioned  by  an  indifpenfable  necefTity  to  prc- 
y^2^,^^_  J  "  vent  the  lofs  of  fhip  and  cargo.  As  when  a  (hip  is 
"  forced  by  a  llorm  to  enter  a  port  to  repair  the  damage 
"  {he  lias  fuffered,  if  fhe  cannot  continue  her  voyage 
*'  without  an  apparent  rifk  of  being  loft;  in  which  cafe, 
"  the  wages  and  vidluals  of  the  crew  are  brought  into  . 
*'  an  average  from  the  day  it  was  refolyed  to  feek.  a  port 
•'  to  refit  the  veffel,  to  the  day  of  her  departure  from  it, 
*'  with  all  the  charges  of  unloading,  reloading,  anchorage, 
"  pilotage,  and  every  other  expence  incurred  by  this 
"  neceflity." 

DaCortav.  Since   the  firll  edition  of  this  work,  a  queftion  nearly 

Newnliam,  r  yr-       >     t>        t       •  i  •   i 

3  Term  R.  407.  fimilar  came  before  the  court  of  Kmg  s  Bench,  m  which 
Mr.  Juftice  Buller  quoted  the  above  paflage  from  Beawes^ 
as  alfo  the  cafe  of  Lateward  v.  Curling  in  the  preceding 
page  :  and  although  the  learned  judge  thought  it  then  un- 
neceffary  to  decide  the  point  here  agitated,  yet  the  leaning 
of  his  mind  feemed  to  be  in  favour  of  the  affirmative. 
This,  however,  was  held  by  the  whole  court,  that  where 
a  fhip  is  obliged  to  go  into  port  for  the  benefit  of  the 
whole  concern,  the  charges  of  loading  and  unloading  the 
cargo,  and  taking  care  of  it,  and  the  wages  and  provifions 
of  the  -workmen  hired  for  the  repairs,  become  general 
average. 

Dekg  Rhod.  By  the  ancient  laws  of  Rhodesy  Oleron,  and  PViJhuyy  the 

art!  g.^viib.  "^     fliip*  a""^  all  the  remaining  goods,  fliall  contribute  to  the 

Tz^c'^^l'"^'    ^ofs   fuftained.     The   moft   valuable  goods,    though   their 

weight  fiiould  have  been  incapable  of  putting  the  fliip  in 

the  Icaft  hazard,  as  diamonds  or  precious  flones,  muft  be 

valued  at  their  juft  price  in  this  contribution,  becaufe  they 

[  127  1      could  not  have  been  faved  to  the  owners  but  by  the  cjedion 

of  the  other  goods.     Neither  the  perfons  of  thofe  in  the 

fhip,    nor   the    fhip   provifions,    nor    refpondentia   bonds, 

yid.pofT,c^zi.  fuffer  any  eftimation  ;    nor  does  wearing  apparel  in  cherts 

Joyce  V.  wil-  '  .  1     1  1  r 

luinfon.  and  boxes,  nor  do  fuch  jewels  as  belong  to  the  perlon 

merely  ; 
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liierely  ;  but  if  the  jewels  are  a  part  of  the  cargo,  they  muft    c  II   A   r. 
contribute.  v^*^-^-.**^ 

Thofe  who  carry  jewels  by  fea  ought  to  communicate  '  ^^'2-  ^3> 
that  cifcumftance  to  the  mafter ;  becaufe  the  care  of  them 
win  be  increafed  in  proportion  to  their  worth,  to  prevent 
their  being  thrown  overboard  promifcuoufly  with  other 
things  :  and  hence  their  prefervation  will  be  a  common 
benefit. 

Both  by  law  and  cuftom,  the  wages  of  failors  are  not   '  ^^^^  7i 
to  contribute  to  the  general  lofs ;    a  provifion  intended  to 
make  this  defcription  of  men  more  eafily  confent  to  a  jet- 
tifon,  as  they  do  not  then  rifk  their  all,  being  ftlU  alTured 
that  their  wages  will  be  paid. 

The  way  of  fixing  a  right  fum,  by  which  the  average  i  M's-  69.  ^ 
ought  to  be  computed,  can  only  be,  by  examining  what 
the  whole  fhip,  freight,  and  cargo,  if  no  jettifon  had  been 
made,  would  have  produced  neat,  if  they  had  all  belonged 
to  one  perfon, '  and  been  fold  for  ready  money.  And  this 
is  the  fum  whereon  the  contribution  fliould  be  made,  all 
the  particular  goods  bearing  their  nett  proportion. 


Ord.  of  Genoa 
and  France. 


In  no  refpeft  whatever  do  the  ordinances  of  foreign 
ilates  differ  fo  much,  as  in  the  manner  of  fettling  the  con- 
tribution of  the  fhip  and  freight.  In  fome  places,  the 
fliip  contributes  for  the  whole  of  her  value  and  freight ;  in 
others,  for  the  half  of  her  value,  and  one  third  of  her 
freight :    and  again,  in  others,  both  fhip   and  freight   are 

to  contribute  for  one  half.     By  the  laws  of  Ko7iin^Jber^,   ^  ^^-'S-  ^'^7- 

.       .  .b./       *'    237.  339- 

Hamhurghi  and  Copenhagen^  the  fhip  is  to  contribute  for 
the  whole  of  her  value  and  freight.  They  alfo  declare, 
that  the  value  of  the  fhip  fhall  be  that  which  fhe  was 
worth  when  fhe  arrived  ;  and  that  from  the  freight  a 
deduftion  fhall  be  made  of  the  men's  wages,  pilotage,  and 
fuch  other  charges,  as  come  under  the  name  of  petty 
average,  of  which  it  is  cuftomarv  everv  where,  as  we  have  Vulethchd 

*  '  '  ...  chapter, 

before 
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CHAP,    before  obferved,  for  the  car?o  to  bear  two  thirds,  and  the 
VII.  -1  - 

The  Englijh  writers  upon  commerce  are  totally  filent  in 

this  rerpc6l ;  and  therefore  cuflom  mull  be  our  guide  :  and 

[  128  ]      I  think  from  that  we  may  colleft,  that  the  (hip,  freight  [a\ 

and  cargo,  are  to  bear  an  equal  and  proportional  part  of 

what  was  fo  facrificed  for  the  common  good. 

The  fea  laws  of  different  countries  vary  no  lefs  than  upon 
the  former  queflion,  in  fixing  at  what  prices  goods  thrown 
overboard  fliall  be  eflimated,  and  for  what  value  thofe  faved 
are  to  contribute. 

2  Mag.  loo.  By  the  ordinances  of  Rotterdam^  Stockk'Jm^  and  Copenhagen^ 

2  5-  339-  if  the  accident,  which  occafioned  the  general  average,  hap- 

pened before  half  the  voyage  was  performed,  the  jettifon  was 
to  be  eflimated  at  prime  coft  ;   but  if  after  that  period,  then 
at  the  price  for  which  fuch  goods  would  fell,  at  the  place  of 
difcharge,  freight,  duties,  and  ordinary  charges   deduced. 
Moiioy.  tit.          That  diftinttion  is  now,  however,  exploded  in  England^  and 
Aver.  f.  15.         ji^p  cuflom  has  become  general  of  efllmating  the  goods  fav- 
ed  and    lofl,   at   the   price    for  which    the    goods  faved 
were  fold  ;  freight  and  all  other  charges  being  firfl  dedudcd. 
Leg.  Wilb.  art.     This  rulc  is  agreeable  to  the  marine  laws  of  JVljhuy^  which 
^^'  declare,  that  the  goods  thrown  overboard  fliall  be  brought 

into  a  grol's  average,  and  fhall  be  rated  at  the  fame  price  for 
which  other  merchandize  of  the  fame  fort,  preferved  from 
the  fea  or  enemy,  was  fold.     This   cuftom  mentioned  by 
Malyne  Lex         MoUoy  was  certainly  new  in  England  at  the  time  he  wrote  ; 
Meix.  iiVpart      ^^^  j^.  ^^^^^^^  \^y  MaJynCy  that  in  1622,  the  diflindion  was 

obferved  of  eftimating  the  goods  at  prime  cofl,  if  the  jettifon 
happened  before  half  the  voyage  was  performed  :  and  if 
after,  at  the  price  the  reft  of  the  goods  fold  for,  at  the  place 
of  difcharge.  However,  Molloy  is  a  more  modern  authority  ; 
and  Magens  fays,  that  the  prevaiHng  mode  of  fettling  ave- 

(fl)   It  was  lately  held  by  the  v.liolc  court  of  King's  Bench  that  Height  murt 
contribute  to  a  general  a vcrajje.     Dn  Oif.a  v.  Nc-wnhamy  2  Term  R.  407. 

rages 
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rages  now  adopted  in  England  is  conformable  to  that  rule,    C   H   A   P. 
which  has  abolifhed  the  diftinilion.  v^J->>!^-»,^ 

Gold,  filver,  and  jewels,  at  mod  places,  contribute  to  a 
general  average,  according  to  their  full  value,  and  in  the 
fame  manner  as  any  other  fpecies  of  merchandize.     It  l)as    i  Mag.  6z. 
been  faid,  that  an  immemorial  cuftom  has  prevailed  at  Jm- 
Jlerdam^  that  gold  and  filver  fhall  only  contribute  for  half      [   129  ] 
their  value :  the  reafon  for  fuch  a  cuftom,  one  is  at  a  lofs  to 
conjeflure.     In  England  no  fuch  cuftom  prevails ;  but  mo-  Moiioy,  tit. 
ney  and  jewels  muft  fall  into  the  general  average  at  their  full  ^^'^"^i''  ^-  *• 
price:  and  a  modern  writer  afluresus,  that  the  practice  was   i  Mag.  6:, 
fuch  in  London  when  he  wrote  ;  and  fuch,  I  believe  it  to  be 
at  this  day. 

In  a  late  cafe,  the  dodrine  here  advanced  was  mentioned  Peters  v,  Miiii- 
and  confirmed  by  Mr.  Juftice  Bullcr,  as  clear  law.  ^^S^  "' 

Miciuitlnias, 

The  contribution  is  in  general  not  made  till  the  fliip  ar-   ^''*^"* 
rive  at   the  place  of  delivery:   but  accidents  may  happen,   Roccus  deNavi- 
which  may  caufe  a  contribution  before  (he  reach  her  def-   '^"'*'  ^"^'  ^^* 
lined  port.     Thus  when  a  vefTel  has  been  obliged  to  make  a   ^  ^^^    ^^ 
jettifon,  or,  by  the  damages  fuffered,  foon  after  failing,  is 
obliged  to  return  to  her  port  of  difcharge ;   the  neceffary 
charges  of  her  repairs,  and  the  replacing  the  goods  thrown 
overboard,  may  then  be  fettled  by  a  general  average. 

Thus  I  have  endeavoured  to  lay  before  the  reader  an  idea 
of  what  is  meant  by  average  ;  and,  in  order  to  do  that  more 
diftinftly,  I  have  defined  what  average  is  ;  I  have  (hewn  its 
origin  ;  and  what  the  neceffary  requifites  are  to  render  the 
adl,  whence  averages  arife,  legal.  I  then  ftated  in  general 
what  accidents  or  expences  would  authorize  the  fufferer  to 
call  for  a  contribution  :  the  different  kinds  of  property  that 
were  fubjeil  to  fuch  contribution  ;  and  laftly,  the  mode  by 
which  the  value  of  this  property  was  to  be  afcertained. 

It  only  remains  now  to  ftate,  that  the  infurersare  liable  to 
pay  the  mfured  for  all  expences  arifing  from  general  average, 

10  in 
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CHAP. 
VII. 


Roccus  de  affe- 
curationibus, 
Not.  62. 


C  13^  ] 


inpropordon  to  the  fums  they  have  underwritten.  Roccushy&^ 
"  yaBufaSlo^  ah  maris  tempejlaieniy  pro Jubkvanda  navi,  an  tt!" 
"  neantur  ajfecuratores  ad  Jolvendum  ajlimationem  reriimjac- 
"  tarum  domino  ipfariim  ?  Die  eos  non  tcneriy  quia  pro  rebus 
"  jaSfis  fit  contributioy  inter  omnes  merces  habentes  in  ilia  nai/i 
"  pfo/oherido  pretio  domino  ipfarum.,  et  ideo Ji ajjecuratus  recU- 
"  perat  pretium  rerum  jaSfarum^  non  potejl  agere  contra  ajjecu- 
"  ratores ;  tamen  'tenentur  ajfecuratores  ad  rejlcicndum  illam 
"  ratam  et portionem^  quamfolvit  ajfecuratus  in  illam  contrihu- 
*'  tionem  faciendo  inter  omnes^  habentes  merces  in  ilia  navi,  qua 
"  portio  cum  non  recuperetur  ah  aliisy  habetur  pro  deperdita^  et 
*'  proinde  ad  illam  portionem  tenentur  ajjecuratores." 


l"he  opinion  of  this  learned  civiUan  is  agreeable  to  the 
laws  of  all  the  trading  powers  on  the  continent  of  Europe^  as 
well  as  to  thofe  of  England^  where  the  infurer,  by  his  con- 
tra6l,  engages  to  indemnify  againft  all  loflTes  arifing  from  a 
general  average. 


[  ^30  ^  ] 


Com.  Dig.  tit. 
Chancery,  (2  I) 
and  Show.r's 
I'arl.  Caf. 


In  the  former  editions  of  this  w^ork,  I  had  contented  my* 
felf  with  flating  the  nature  of  general  average,  and  that  the 
fums  paid  on  this  account  might  be  recovered  agaihfb  thfe 
underwriters.  But  I  had  omitted  to  ftate  what  remedy  the 
perfon,  whofe  goods  were  thrown  overboard,  or  who  had 
expended  money  for  the  general  prefervation  of  (hip  and  car- 
go, had  againft  thofe,  whofe  goods  or  fhip  were  preferved  by 
fuch  means.  In  the  cafe  of  an  expenditure  of  money,  pro- 
bably an  adlion  for  money  paid  might  be  maintained  againft 
each  of  thofe,  who  were  benefitted  by  fuch  expenditure. 
But  as  this  would  lead  to  a  multiplicity  of  anions  ;  and  this 
fpecies  of  a6lion  is  not  applicable  to  the  cafe  of  goods  thrown 
overboard,  the  better  mode  in  all  cafes  feems  to  be  to  apply 
for  contribution  to  a  court  of  equity,  where  effeftual  relief 
may  be  obtained  againft  all  the  parties  in  one  fuit. 


CHAP- 


^3^ 


CHAPTER     THE     EIGHTH. 


Of  Salvage. 

Q4LY AGE  is  fo  neceffarlly  connecSled  with  the  two  former  C  H  A  P. 
^^  chapters,  that  it  will  be  proper  to  take  it  into  confidcration  y^^^.,^^  „^,.^^j 
here,  before  we  proceed  to  the  other  parts  of  this  enquiry. 

Salvage  is  an  allowance  made  for  faving  a  n)ip,  or  goods,  or  Bcawcs  Lex 
both  from  the  dangers  of  the  feas,  fire,  pirates,  or  enemies:  and 
it  is  alfo  Sometimes  ufed  to  fignify  the  thing  itfeif  which   is 
faved  ;   but  it  is  in  the  former  fenfe  only,  in  v/liicli  we  aie  at 
prefent  to  confider  it. 

The  propriety  and  juftice  of  fuch  an  allowance  mud  be  evi-  Kalm's  Princ. 
<]ent  to  everyone  ;   for  nothing  can  be  more  reafonable  than  °  ^^-"  ''^'^'^"^   ' 
that  he,  who  has  recovered  the  property  of  another  from  immi- 
nent danger  by  great  labour,  or  perhaps  at  the  liazard  of  his 
life,  (hould  be  rewarded  by  him,  who  has  been  fo  materially  be-  Leg.  Rhod.  f.  2, 
nefitted  by  that  labour.  Accordingly,  all  maritime  flates,  from 
the  Rhodians  down  to  the  prefent  time,  have  made  certain  regu- 
lations, fixing  the  rate  of  falvage  in  fome  inftances,  and  leavung 
it,  in  others,  to  depend  upon  the  particular  circumftanccs. 

The  law  of  England^  the  decifions  of  which  are  not  furpafTcd 
by  thofe  of  any  other  nation,  in  jullice  and  humanity,  was  not 
backward  in  adopting  a  do6lrine  fo  equitable  in  its  nature,  and 
fo  beneficial  to  thofe  v/hofe  property  was  endangered. 

Thus  in  an  aftion  of  trover,  the  defendants  pleaded,  that  the  Hanfoitv.Jonss, 
goods,  for  which  the  adtion  was  brought,  were  in  a  fhip,  v/hich  2^^ik;7"4.^^^" 
took  fire,  and  that  they  hazarded  their  lives  to  fave  tliem  :  but 
that  they  were  ready  to  deliver  the  goods,  if  the  plaintiff  would 
pay  4./.  for  falvage.  The  court,  upon  a  general  demurrer  to 
this  plea,  were  obliged  to  give  judgment  for  the  plaintiff,  be- 
caufe  the  fpecial  plea  did  not  confefs  a  converfion.  But  upon  the 
general  point,  for  which  this  cafe  is  cite(],  Lord  Chief  Juftice 
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VII!. 


C  II  A  P.  //»// held  that  the  defendants  might  retain  the  goods  lill  payment 
of  the  falvagc,  as  well  as  a  taylor,  an  oilier,  or  a  Gotnmon  car- 
rier: and  falvage  is  allowed  by  ail  nations ;  it  being  reafonable, 
that  a  man  fhould  be  rewarded,  who  hazards  his  life  in  the  fer- 
vice  of  another.  Therefore  his  lordnii[),  in  favour  of  fo  juft  a 
claim,  allowed  the  defendant  to  waive  his  fpccial  plea, and  plead 
the  general  ifTue. 

As  tlie  propriety  of  fuch  an  allowance  is  admitted  by  all,  the 
only  difficulty  that  can  arife  upon  the  fubjeft  is,  to  afcertain  in 
what  proportions  thefe  gratuities  and  rewards  muft  be  allowed. 

Vide  thcpafTiig's  The  laws  of  Rhodes  fixed  the  rate  of  falvage  in  fcveral  inffan- 
ces,  fometimes  giving  tor  falvage  one-fifth  of  what  was  faved; 
at  other  times  only  a  tenth;  and  at  otfiers,  one  half.    The  re- 

Le?.  Okr.  art.4.  gulations  of  Olcron  left  it  more  unfettled,  and  declared,  that  the 
courts  of  judicature  fliould  award  to  the  Hdvers,  fuch  a  propor- 
tion of  the  goods  faved,  as  they  fhould  think  a  fuflicient  recom- 
penfe  for  the  fervice  performed,  and  the  expcnce  incurred.  Al- 
moft  every  ffate  has  regulations  on  this  head  peculiar  to  itfelf; 
and  tlie  iegiflature  of  this  country  has  by  various  flatotcs  ex- 
prefTed  its  ideas  upon  the  fubjeft.  I  iliall  firft  confider  what 
rule  it  has  eftablifiied  in  cafes  of  wreck,  and  then  what  the  rate 
of  falvage  is  in  cafes  of  recapture. 

When  a  fhip  has  been  wrecked,  the  law  of  Englnnd  has  fol- 
lowed the  laws  oi  OUtch  In  declaring,  that  renjonahk  falvage 
only  fliall  be  allowed.  But  the  flatute  will  bell  fhew  the  idea 
oT  the  hvifiature. 

I J  .^nn  flat  2         ^^  appears  from  tt:e  preamble,  that   the  infamous  pra<^ices, 
^-  ^^-  whicfi  a  former  flatute  27  Edward  i^.  c.  13.  had  endeavoured  to 

fupprels,  of  plundering  rhofe  fhips  which  were  driven  on  f])ore» 
and  feiziug  whatever  could  be  laid  hold  of  as  lawful  prize,  flill 
continued ;  or  tliat  if  the  property  were  reffored  to  the  ov^ner«, 
the  demand  for  falvage  was  fo  exorbitant,  tfiat  the  inevitable 
5,.^^  j_  ruin  of  tfie  trader  was  the  immediate  coufequcncc.  The  flatute,. 

in  order  to  prevent  thefe  mifchiefs  in  future,  enabled,  that  if  a 
fhip  was  in  danger  01  being  llranded  or  run  aihore,  the  fherifTs* 
juflices,  mayors,  conflables,  or  officers  of  the  culloms,  ncarefl 
the  placeof  danger,  fhould,  upon  application  made  to  them^fum- 
mon  and  call  together  as  many  meji  as  ftiould  be  thought  necef- 
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fary  totheaffiftancejandfor  theprefervation  of  ruchflilpindlf*  C  H^  A.  P. 
trefs  and  her  cargo;  and  that  if  any  fhip,  man  of  war,  or  mer- 
chantman, fliould  be  riding  at  anchor  near  the  place  of  danger, 
theconftables  and  officers  of  the  cnfloms  might  demand  of  the 
fjperior  officer  of  fuch  ffiip,  affi fiance  by  his  boats  and  fuch 
hands  as  could  be  fpared  :  and  that  if  the  fuperior  officer  ffiould 
refufe  to  grant  fuch  affiflance,  he  fiiould  forfeit  100/. 

Then  follows  the  feflion  refpefting  falvage.     "  And  for  the  Sea.  2. 
"  encouragement  of  fuch  perfons  as  ffiall  give  their  affiftance 
"  to  fuch  Ihips  or  vefTeis,  fo  in  diRrefs  as  aforefaid,  be  it  enacl- 
*'  ed,   that  the  faid  collcdors  of  the  cuftoms,   and  the  mafter 
**  and  commanding  officer  of  any  ffiips  or  veffcls,  and  all  others, 
*'  who  ffiall  at\  or  be  employed  in  the  preferving  of  any  fuch 
**  ffiip  or  vefTel  in  diflrefs,  or  their  cargoes,  ffiall,  within  thirty 
'*  days  after  the  fervice  is  performed,  be  paid  a  reajonahk  tr- 
"  ivard  for  the  fame,  by  the  commander,  mafler,  or  other  fu- 
"  perior  officer,  mariners,  or  owners  of  the  lliip  or  vcfTel  fo 
''  in  diftrcfs,  as  aforefaid,  or  by  the  merchant  whofe  vcflel  or 
"  goods  ffiall  be  fo  faved  ;  and  in  default  thereof,  the  faid  ffiip 
"  or  veffiil  fo  faved  ffiall  remain  in  the  cuftody  ot  the  officers  of 
"  the  cuftoms  until  all  charges  are  paid,  and  until  the  officers 
**  of  the  cuftoms,  and  the  maftcr  or  other  officers  of  the  Ihip 
"  or  veffel,  and  all  others  employed  in  the  prcfervation  of  the 
*'  ffiip,  ffiall  be  reafonably  gratified  {or  their  affiftance  and  trou- 
*'  ble,  or  good  fecurity  given  for  that  purpofe,  to  the  fatisfac- 
"  tion  of  the  parties  that  are  to  receive  the  fame :   and  if  any 
*'  difagreement  fliall  tal;c  place  between  the  perfons,  whofe 
"  ffiips  or  goods  have  been  faved,  and  the  officer  of  the  cnf- 
**  toms,  touching  the  monies  deferved  by  any  of  the  perfons  {q 
"  employed,  it  ihall  be  lawful  for  the  commander  of  the  ffiip 
"  or  vellel  fo  laved,  or  the  owner  of  the  goods,  or  the  mer- 
"  chant  interefted  therein,  and  alfo  for  the  officer  of  the  cuf- 
**  toms,  or  his  deputy,  to  nominate  three  of  the  neighbouring 
•*  juftices  of  the  peace,  who  ffiall  thereupon  adjuft  the  quan- 
•*  turn  of  the  monies  or  gratuities  to  be  paid  to  the  feveral 
**  perfons  afting  or  being  employed  in  the  falvage  of  the  faid 
"  fliip,  vefTel,   or    goods ;    and   fuch    adjuftments    ffiall    be 
"  binling  upon  all  parlies,  and  ffiall  be  recoverable  in  an  ar- 
*'  rion  at  law  r   and  in  cafe  it  ffiall  fo  happen,  that  no  perfon 

^  Q,  "  ffiall 
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C   H    A   P.    «  fliall  appear  to  make  his  claim  to  all  or  any  of  the  goods 

,^^^^,«J^^    "  that  fliall  be  faved,  that  then  the  chief  officer  of  the  cuftoms 

"  of  the  nearen;  port  to  the  place  where  the  faid  fhip  or  vefTel 

"  was  fo  in  diftrefs,  fhall  applv  to  three  of  the  neareft  juflices 

"  of  the  peace,  who  rhail  pur  him  or  fome  other  refponfible 

"  peilon  in  poirefTion  of  the  faid  goods,  fuch  juflices  taking  an 

"  account  in  writing  of  the  faid  goods,  to  be  figned  by  the  faid 

''  officer  of  the  cuftoms :    and  if  the  faid  goods  ffiall  not  be 

"  legally  claimed  within  the  fpace  of  twelve  months  next  en- 

"  fuing,  by  the  rightful  owner  thereof,  then  public  fale  fliall 

*'  be  made  thereof,  and  if  pcriffiable  goods,  forthwith    to  be 

*'  fold,  and  after  all  charges  dedu6led,  the  refidue  of  the  mo- 

*'  nies  arifing  from  fuch  fale,  with  a  fair  and  juft  account  of 

*'  the  whole,  ffiall  be  tranfmitted  to  her  majefly's  Exchequer, 

*'  there  to  remain  for  the  benefit  of  the  rightful  owner,  when 

*'  appearing,  who,  upon  an  affidavit,  or  other  proof  made  of 

"  his  or  their  right  or  property  thereto,  to  the  fatisfaftion  of 

"  one  of  the  barons  of  the  coif  of  the  Exchequer,  ffiall,  upon 

"  his  order,  receive  the  fame  out  of  the  Exchequer." 

Sta.  3.  The  flatute  then  goes  on  to  declare,  that  any  other  perfons, 

than  thofe  mentioned  in  tlic  preceding  claufe,  endeavouring  to 
enter  fuch  ffiip  or  veffel  wiriiout  the  permiffion  of  the  fuperior 
officer  of  the  fliip,  or  of  the  officer  of  the  cuftoms,  i^c.  or  mo- 
lefting  or  hindering  them  in  the  prefervation  of  the  ffiip,  or 
defacing  the  marks  of  the  goods  on  board  fuch  ffiip,  ffiall  make 
double  fatisfaftion  to  the  party  grieved,  or,  on  default  thereof, 
Ihall  be  fent  to  the  boufe  of  correction  for  tv/elve  calendar 
months :  and  that  it  ffiall  be  lawful  for  the  officers  of  the  ffiip 
to  repel  by  force  perfons  fo  endeavouring  to  enter  without  leave. 


s.a.  4. 


It  is  alfo  enabled,  that  if  any  goods,  flolen  from  fuch  ffiip, 
Ihall  be  found  on  any  perfon,they  ffiall  be  delivered  up  to  the  true 
owner  ;  or,  in  default,  fuch  perfon  ffiall  pay  treble  the  value. 


r   i^r  "I  The  next  feilion  declares,  that  any  perion,  boring  holes  in  a 

Stii.  5.  {}ijp  ill  diftrefs,  or  ftealing  a  prnnp  belonging  thereto,  ffiall  be 

guilty  of  lelcny,  vvithoiU  benefit  of  clergy. 

This  aQ  was  made  perpetual  by  the  4  G£o.  i.  c,  12;  and  as 
far  as  relates  to  our  prefent  fubjc6t,  wc  can  colleft,  that  in 
calcs  of  wreck,  the  rate  of  falvage  is  not  fixed,  but  muft  be 

rcajonable  ; 
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reafonahle  :  that  is,  it  muft  be  a  fufEcient  rccompence  to  tliofe,    C   II   A  P. 

.  -  n  ■  VIII. 

who  have  encountered  dangers  for  the  prefcrvarion  oi  the  ihip     ^.^r-v— ^i^^ 

and  cargo,  regard  at  the  fame  time  being  had  to  the  circum- 

ilanccs  of  the  owner  of  the  property  faved  :   and  what  (hall  be 

a  fufficient  rccompence  is  to  be  afcertained  by  three  juitices  of 

tl^  peace. 

Notwithftanding  this  falutary  law  had  pafTed,  the  enormities 
complained  of  by  the  ftatute  oi  queen  Anne  Hill  continued,  to 
the  difgrace  of  humanity  and  a  civilized  people  ;  upon  which 
the  Icgiflature  were  again  obliged  to  interpofe  by  a  fubfequent 
fti'.tute,  which  I  fhould  perhaps  not  have  mentioned,  iiad  it  not  26Geo.II.r,T9. 
contained  fome  additional  regulations  refpecling  falvage. 

The  flatute  ordains,  thatperfons  conviifled  of  Ifealing  goods  Seft.  r. 
from  a  (hip  \vrecked,  or  in  diftrefs,  or  of  obftrufting  the  ef- 
cape  of  any  perfon  from  a  wreck,  or  of  putting  out  falfe 
lights  to  lead  fuch  (hip  into  danger,  fhall  fufFeras  felons  with- 
out benefit  of  clergy.  But  where  goods  of  fmall  value  Ihall  Sea.  2. 
be  itolen,  without  any  circumftances  of  cruelty,  the  offender 
may  be  indifted  for  petty  larceny.  Juflices  of  the  peace,  upon  Sea  3. 
information  of  fhipwrecked  goods  being  flolen  or  concealed' 
are  empowered  to  iffue  fearch  warrants  \  and  the  perfons  in 
whofe  cuftody  they  may  be  found,  relufing  to  deliver  them  on 
demand,  or  to  give  a  fatisfaftory  account  how  they  became 
poflTefrcd  thereof,  fhall  be  committed  to  the  common  gaol  for 
fix  months,  or  until  payment  of  the  treble  value  of  fuch  goods. 
Goods  offered  to  fale,  fufpefted  ot  being  fhipwrecked,  are  to  Sea.  4. 
be  flopped  ;  and  notice  fliall  be  immediately  given  to  a  jufllce 
of  the  peace,  and  if  the  perfon  offering  the  fame  to  fale  can- 
rot  make  out  the  property  to  be  lawfully  in  him,  the  goods 
fhall  be  returned  to  the  ownej^  w/)5«  a  reafonahle  reward  pr 
fuch  fe'izure  [to  be  afcertained  hy  the  jufice) :  and  the  offend- 
er fliall  be  committed  to  the  common  gaol  for  fix  months,  or 
until  payment  of  the  treble  value  of  the  faid  goods. 

And  be  it  further  enaQed,  "  that  in  cafe  any  perfon  or  per-      \-J}^   J 
"  fons,   not  employed  by  the  mafler,   mariners  or  owners,  or 
"  other  perfons  lawfully  authorized  in  the  falvage  of  any  (hip 
"  or  vefTel,  or  the  cargo  or  provifion  thereof,  fhall,  in  the  ab- 
»»  fence  of  the  perfons  fo  employed  and  authorized,  fave  any 

p  3  ^'""^ 


Seil. 
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C  H  A  F.  t«  fucli  flilp,  veflel,  goods,  or  effefls,  and  caufe  the  fame  to  be 
^..^p-^-^n^^  "  carried,  for  the  benefit  of  the  owners  or  proprietors,  into 
*'  port,  or  to  any  near  adjoining  cuftom-houfe,  or  other  place 
*'  of  fafe  cuflody,  immediately  giving  notice  thereof  to  fome 
"  juftice  of  the  peace,  magiftrate,  or  cuftom-houfe  or  excife- 
*'  olficer  :  or  fliall  difcover  to  fuch  magiftrate,  or  officer,  where 
''  any  fuch  goods  or  efte8s  are  wrongfully  bought,  fold,  or 
"  concealed,  then  fuch  perfon  or  perfons  fhall  be  entilkd  to  a 
*'  reajonahle  reward  for  fuch  Jerv'ices^  to  be  paid  by  the  niafters 
*'  or  owners  of  fuch  veffels  or  goods,  and  to  be  adjufted  in 
"  cafe  of  difagreement  about  the  quantum^  in  like  manner  as 
**  the  falvage  is  to  be  adjufted  and  paid,  by  virtue  of  a  ftatute 
Vide  fupra,         *'  made  in  the  12th  of  queen  Anne." 

Sc(ft.  6,  '  ■      .    .    ' 

*'  And  be  it  further  enaded,  that  for  the  better  afcertaining 

*'  the  falvage  to  be  paid  in  purfuance  of  the  prefent  a£l,  and  the 

"  aft  before  mentioned,  and  for  the  more  efteftual  putting  the 

*'  fald  afts  in  execution,  the  juftice  of  the  peace,  mayor,  bailiff, 

"  coUeftor  of  the  cuftoms,  or  chief  conftable,  who  fliall  be 

*'  neareft  to  the  place  where  any  (hip,  goods,  or  effeOs,  ftiall 

"  be  ftianded  or  caft  away,  fhall  forthwith  give  publick  notice 

"  for  a  meeting  to  be  held  as  foon  as  pofilible  of  the  fheriff"  or 

*'  his  deputy,  the  juftices  of  the  peace,  mayors,  or  other  chief 

*'  maoiftrates  of  towns  corporate,  coroners  or  commiffioncrs 

*'  of  the  land  tax,  or  any  five  or  more  of  them,  who  are  hereby 

«  empowered  and  required  to  give  aid  in  the  execution  of  this 

«  and  the  faid  former  a6l,  and  to  employ  proper  perfons  for'the 

"  faving  of  fliips  in  diftrefs,  and  fuch  ftiips,  veffels,  and  effeds, 

*'  as  fliall  be  ftranded,  or  caft  away  ;  and  alfo  to  examine  per- 

"  fons  upon  oath,  touching  or  concerning  the  fame,  or  the 

*'  falvage  thereof,  and  to  adjuft  the  quantum  of  fuch  falvage, 

<'  and  dirtrlbute  the  fame  among  the  perfons  concerned  in  fueh 

«^  falvage,  in  cafe  of  difagreement  among  the  parties,  or  the 

"  faid  perfons ,  and  that  every  fuch  magiftrate,  i£c.  attending 

*<  and  aftin^^  at  fuch  meeting,  fhall  be  paid  four  (hillings  a  day 

X  \in  "  fo^  ^""s  expences  in   fuch  attendance  out  of  the  goods  aiid 

<'  effcds  faved  by  their  care  or  direftion." 


Sea.  7. 


"  Provided  aUvavs,  that  if  the  charges  and  rewards  for  fal- 
«  vage,  direfled  to  be  paid  by  the  former  ftatute,  and  by  tins 
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"  ai!^,  fnall  not  be  fully  paid,  or  fufficient  feciirlty  srlven  for    C    II    A    P. 

*'  the  fame,  within  forty  davs  next  after  the  faid  lervices  per-    .     __.     '      i 

*'  formed,  then  it  ftiall  be  lawful  for  the  oflicer  of  the  cuftoms 

**  concerned  in  fuch  falvage,  to  borrow  or  raife  fo  nuich  money 

*'  as  lliall  be  fufHcient  to  fatisfy  and  pay  fuch  charges  and  re- 

"  wards,  or  any  part  thereof,  then  remaining  unpaid,,  or  not 

"  fecured  as  alorefaid,  by  or  upon  one  or  more  bill  or  bills  of 

"  fale,  under  his  hand  and  feal,  ot  the  (fiip  or  vefll-I,  or  cargo 

*'  faved,  or  fuch  part  thereof  as  (hall  be  fufHcient,   redeemable 

*'  upon  payment  ot   the  principal  fum  borrowed,  and  interelt 

**  for  the  fame,  at  the  rate  of  4  per  cent,  per  annum." 

The  a6l  alfo  declares,  that  the  commifTionersof  theland  tax,  Sea  9. 
the  deputy-fheriff,  the  coroner,  and  the  officers  of  excife  in  each 
county,  fliall  be  the  proper  officers  for  putting  thele  acf  s  in  ex- 
ecution, together  with  thofe  perfons  refpeftively  named  in  the 
aft  ot  queen  Anne.  In  the  Cinque  Ports  however,  the  execu-  s«a.  ;o. 
lion  of  thefe  a61s  is  cntrufled  to  the  lord  warden  of  the  Cinque 
Ports,  the  lieutenant  of  Dwer  Caftlc,  the  deputy  warden  of 
the  Cinque  Ports,  the  judge  official  and  comrniffary  of  the  court 
of  Admiralt)'  ot  the  Cinque  Ports,  two  ancient  towns,  and  the 
members  thereof,  and  to  all  and  every  other  perfon  and  per^ 
fons  appointed,  or  to  be  appointed  by  the  lord  warden  of  the 
Cinque  Ports. 

The  ftatute  proceeds  to  fay,  that  perfons  convi6led  of  af-  Sea.  n.andw. 
faulting  any  magift rate  or  officer,  when  in  the  exercife  of  his 
duty  refpeding  the  prefervation  of  any  (hip,  vedel,  goods,  or 
effe«^s,  fhall  be  tranfported  for  feven  years ;  and  the  juflices, 
in  the  abfence  of  the  (herilf,  may  take  a  fufficient  force  with 
them  to  reprefs  violence.     It  direif^s  in  the  lafl  place,   that  the  ^^^  ,- 
officer  of  the  cuftoms  who  fhall  aft  in  preferving  any  fhip  or 
veffel  in  diftrefs,   or  the  cargo  thereof,  fhall  caufe  all  perfons 
belonging  to  the  faid  fhip  or  veffel,  and  others  who  can  give     , 
any  account  thereof,  or  of  the  cargo  thereof,  to  be  examined 
upon  oath  before  fomejuftice  of  the  peace,  as  to  the  name  or 
defcription  of  the   faid  (hip  or  veffel,  and  the  names  of  the      f   138  ] 
mafler,  commander,   or  chief  officer,  and  owners  thereof,  and 
of  the  owners  of  the  faid  cargo,  and  of  the  ports  or  places 
iiqm.  or  to  which  the  faid  fhip  or  veffel  -was  bound,  and  the 
p  4  occaf}oT\ 
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CHAP,  eccafion  of  the  faid  {hip's  diRrefs ;  which  examination  thejuf- 
ticcs  aic  to  take  down  in  writing,  and  they  fhall  deliver  a  true 
copy  thereof,  together  with  a  copy  of  the  account  of  the  goods 
to  tlie  officer  of  tiie  cufloms,  who  fliall  tranfmit  the  fame  to 
the  fecretary  of  the  Admiralty  for  the  time  being,  that  he 
may  publifli  the  fame,  or  fo  much  thereof,  in  the  London  Ga- 
zette, as  fhall  be  neceflary  f^or  the  information  of  perfons  inte- 

Scifl.  iS.  refled  therein.     This  a61  is  not  to  extend  to  Scotland. 

Thus  anxioufly  has  the  legiflature  provided  for  the  prefer- 
vation  of  property  wrecked,  thereby  dirninifliing  thofe  calami- 
ties which  mufl  unavoidably  happen  to  all  concerned  in  foreign 
commerce  ;  and  with  no  lefs  anxiety  and  wifdom,  it  has  ap- 
pointed certain  magiftrates  to  afccrtain  what  fliall  be  a  fuffi- 
cient  allowance  for  the  falvage  of  a  Ihip  or  goods  in  cafes  of 
wreck.  The  necefiity  of  leaving  the  quantum  to  the  arbitra- 
tion of  proper  perfons,  to  be  decided  according  to  the  circum- 
flances  of  each  cafe,  is  obvious  ;  becaufe  it  is  impofTible  to 
fuppofe  tv/o  inftanccs  of  fueh  a  calamity  fo  fimilar  to  each 
other,  that  the  trouble,  danger,  and  expence  of  both  fhall  be 
exadly  equal.  It  would  be  contrary  therefore,  to  the  firfl 
principles  of  juftice  to  decide,  that  the  fame  fum  fliouid  be  the 
iillowance,  or  recompence  for  every  pofhble  cafe  of  falvage. 
For  inftance,  if  a  fliip_  be  found  adrift  at  fea,  having  been 
abandoned  by  the  mailer  and  crew,  it  feems  reafonable,  that 
the  allov/ance  tor  falvage  fliould  be  greater  than  in  a  cafe 
where  a  man  merely  picks  up  goods  calt  upon  the  fliore,  and 
carries  them  to  a  place  of  fecurity.  Thus  much  for  falvage  in 
cafe  of  a  wreck. 

Viiie  ante,  c.  4.       "We  have  formerly  fecn,  that  when  the  (hips  or  goods  of 
P"  7I'  Britijh  fubjefts  were  retaken  from  an  enemy,  tr,e  original  own- 

er was  entitled,  by  the  marine  law,  to  have  them  rellored,  upon 
paying  to  the  recaptors  a  reafonable  falvage,  provided  the  re- 
capture was  before  condemnation.  It  was  alfo  obferved,  that 
the  flatute  law  had  extended  the  right  of  the  original  owner  i 
fo  that  he  was  entitled  to  have  his  (hip  and  goods  rellored  to 
[  ^39  J  him,  whether  they  v/ere  retaken  after  condemnation  or  be- 
fore, however  diflant  the  time  of  recapture  might  be  from  that 
of  the  original  taking.  The  ftatutes  have  alfo  fixed  the  precife 
rite  of  lalv  age,  which  the  recaptors  fliall  be  ecdtled  to  demands 
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By  the  13  Geo.  II.  ch.  4.  and  29  Geo.  II.  cb.  34.  Parlia-  CHAP- 
ment  fixed  and  afcertained  the  rate  of  falvage,  in  cafe  of  a  re-  ^^^^^j 
capture,  proportioning  the  amount  of  the  reward  to  the 
length  of  time  the  fbip  or  goods  had  been  in  the  pofTefTiori 
of  the  enemy  ,  becaufe  the  longer  they  remained  in  the  hands 
of  the  enemy,  fo  much  the  lefs  was  the  hope  of  recovery. 
At  the  fame  time,  however,  thofe  ftatutes  fixed  a  boundary, 
beyond  which  the  allowance  fliould  not  pafs ;  namely,  that 
in  no  cafe  whatever,  (houid  the  rccaptors  be  entitled  to  more 
than  a  moiety  of  the  property  refcued  from  the  enemy. 

But  the  ftatute  33  Geo.  III.  ch.  66.  f.  42.  (which  feftion 
fee  at  length  ante,  p.  72.)  has  deflroyed  that  proportion, 
and  has  afcertained  the  rate  in  all  cafes,  however  long  the 
fhip  has  been  in  the  enemy's  pofTefTion,  to  be  one  eighth,  if 
the  recapture  has  been  made   by  any  of  his  majefly's  fhips>  ' 

and  one  fixth,  if  made  by  a  privateer  or  other  fliip. 

It  is  faid  in  the  ftatute,  that  the  falvage  fhall  be  a  propor- 
tion  of  the  fhips  and  goods  fo  reftored  :    but  a  writer  upon  Bsawes  Lex 
mercantile  law  obferves,  that  the  wearing  apparel  of  the  maf-     ^^^'  *'*''* 
ter  and  feamen  are  always  excepted  from   the  allowance  of 
falvage. 

The  ftatute  has  alfo  faid,  it  muft  be  a  fifth,  or  a  third,  i^c. 
of  the  true  value.  Now  the  valuation  of  a  Ihip,  in  order  to  Be:iwes  147. 
afcertain  the  rate  of  falvage,  may  be  determined  by  the  policy 
of  Infurance,  if  there  is  no  reafon  to  fufpeft  ftie  is  underva- 
lued ;  and  the  fame  rule  may  be  obfcrved  as  to  goods  where 
there  are  policies  upon  them.  If  that,  however,  (hould  not 
be  the  cafe,  the  falvers  have  a  right  to  infift  upon  proof  of  the 
real  value,  which  may  be  done  by  the  merchant's  invoices, 
and  they  muft  be  paid  for  accordingly. 

The  only  queftion  then  is,  how  far  the  infurers  are  affefled 
by  this  allowance  of  falvage.  By  their  own  contraft,  they  ex-  vide  the  Ap- 
prefsly  agree  to  indemnify  the  infured  againft  fuch  charges.  P^"^'^'>  ^'^^  ^• 
♦'  And  in  cafe  of  any  lofs  or  misfortune,  it  (hall  be  lawful  for 
*'  the  adured,  their  fadlors,  fervants,  and  aftrgns,  to  fue,  la- 
<'  hour  and  travel  for,  in  and  about  the  defence,  fafeguard, 

and 
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CHAP.    ''  aiiJ  recovery  of  the   faid  goods   and   merchandizes,    and 

VIII  .  ' 

,^^^_^^^J^^    '*  {hip,  i^c.  or  any   part  thereof,  without  prejudice   to   this 

"  infurance  ;  to  the  charges  whereof  we  the  afTurers  will  con- 

"  tribute,  each  one  according  to  the  rate  or  quantity  of  his 

*'  fum  herein  affured.'* 

In  the  cafe  of  Mitchell  v,  Edle  (i  Term  Reports,  608.) 
Mr.  Juftice  AJhhurJl  faid,  it  feemed  to  him,  that  the  meaning 
of  this  claufe  was,  that  till  the  affured  have  been  informed  of 
what  has  happened,  and  have  had  an  opportunity  of  exercif- 
ing  their  own  judgment,  no  aft  done  by  the  mailer  Ihall  pre- 
judice their  right  of  abandonment. 

In  order  to  entitle  the  infured  to  recover  the  expences  of 
falvage,  it  is  not  neceflTary  to  flate  them  in  the  declaration,  as 
a  fpecial  breach  of  the  policy  ;  becaufe  an  infurance  is  againft 
all  accidents,  and  falvage  is  an  immediate  and  neceffary  confe- 
quence  of  fome  of  thofe  ftated  in  a  policy. 

Ctreyv  Kinr  Thus   in  an   aflion  on  a  policy  of  infurance,  for  infuring 

Cafes  in  B-  R.  goods  on  the  {hip  A.  the  plaintiff  declared,  that  the  fliip 
ui:k;,  304.  fprung  a  leak,  and  funk  in  the  river,  whereby  the  goods 
were  fpolled  :  the  evidence  was,  that  many  of  the  goods  were 
fpoiled,  but  fome  were  faved.  The  queflion  was,  Whether 
the  plaintiffs  might  give  in  evidence,  the  expences  of  falvage, 
that  not  being  particularly  flated  in  the  declaration,  as  a 
breach  of  the  policy  ? 

Lord  Hardwtch. — "  I  think  they  may  give  it  In  evidence, 
for  the  infurance  is  againfl  all  accidents.  The  accident  laid  in 
this  declaration  is,  that  the  {hip  funk  in  the  river  :  it  goes 
on  and  fays,  that  by  reafon  thereof  the  goods  were  fpoiled. 
That  is  the  only  fpecial  damage  laid  ;  yet  it  is  but  the  com- 
mon cafe  of  a  declaration  that  lays  a  fpecial  damage,  where 
the  plaintiff  may  give  in  evidence  any  damage  that  Is  within 
his  caufe  of  aftion.  It  w;r>  objefted,  that  fuch  a  breach  of 
the  policy  {liould  be  laid,  that  the  infurer  may  have  notice  to 
defend  it.  Now  it  is  fo  in  this  cafe,  for  they  have  laid  the 
accident,  which  is  fufficlent  notice,  becaufe  it  mull  of  courfq 
follow,  that  fome  damage  did  happen." 

But 
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But  although  the  infured  may  recover  from  the  infurer  the   C   H  A   p. 
tfxpences  of  falvage ;    yet  he  Ihall  only  be  intitled  to  an  in-    ■  ^  j 

demnity,  and  fhall  not  receive  a  double  fatisf.i6lion  for  the 
fame  lofs.  Thus  if  the  infurer  (hould  have  paid  to  the  in- 
fured the  expences  arifing  from  falvage  ;  and  afterwards  on 
account  of  fome  particular  circumllances,  the  lofs  (liould  be 
repaired  by  fome  unexpeded  means,  the  infurer  fliall  fland  in 
the  place  of  the  infured,  and  receive  the  fum  thus  paid  to  atone 
for  the  lofs. 

It  was  fo  determined  in  a  cafe  before  Lord  Hardwkh  in  f  14.2  "^ 
Chancery.  The  king  having  granted  general  letters  of  reprifal  R»ndai  v. Cock- 
on  the  Spaniards  for  the  benefit  ot  his  fubjeds,  in  confideration 
of  the  lofTes  they  fuftained  by  unjuft  captures,  the  commifli- 
oners  would  not  fufFer  the  infurers  to  make  claim  to  part  of 
the  prizes,  but  the  owners  only  j  although  they  were  already 
fatisfied  for  their  lofs  by  the  infurers,  who  thereupon  brought 
the  prefent  bill.  The  Lord  Chancellor  was  of  opinion,  that 
the  plaintiffs  had  the  plaineft  equity  that  could  be.  The  perfon 
originally  fulfainingthe  lofs  was  the  owner  ;  but  after  fatisfac- 
tion  made  to  him,  the  infurer  becomes  the  owner.  No  doubt, 
but  from  that  time,  as  to  the  goods  themfelves,  if  reflored  in  fpe- 
cle,  or  compenfation  made  for  them,  the  infured  Hands  as  a 
truftee  for  the  infurer,  in  proportion  for  what  he  paid ;  al- 
though the  commiffioners  did  right  in  avoiding  being  entangled 
in  accounts,  and  in  adjulling  the  proportion  between  them. 
Their  commiflion  was  limited  in  time;  they  fee  who  was 
owner  ;  nor  was  it  material  to  them,  to  whom  he  afTigned  his 
intereft,  as  it  was  in  effeft  after  fatisfaftion  made. 

Cafes,  however,  ma)',  and  do  frequently  arife,  where  the  fal- 
vage is  fo  high,  the  other  expences  are  fo  great,  and  the  objedl 
of  the  voyage  is  fo  far  defeated,  that  the  infured  is  allowed,  by 
the  laws  of  all  trading  nations,  to  abandon  his  intereft  in  the 
property  faved  to  the  infurer,  and  to  call  upon  him  to  contri- 
bute, as  if  a  total  lofs  had  a61ually  happened.  What  circum-  1 
fiances  (hall  be  deemed  fuflicient  to  juftify  the  infured  in  making 
Jifuch  an  abandonment,  will  be  the  fubje<£l  of  the  following 
chapter. 
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E  have  formerly  feen,  that  the  infured,  before  he  can  de- 
mand a  recompenfe  from  the  underwriter  'for  a  total 
lofs,  muft  cede  or  abandon  to  him  his  right  to  all  the  pro- 
perty that  may  chance  to  be  recovered  from  (hip wreck,  cap- 
ture, or  any  other  peril,  ftated  in  the  policy.  It  has  alfo 
been  obferved,  and  from  the  preceding  fentence  it  is  obvious, 
that  vi'hen  we  fpeak  of  a  total  lofs,  with  refpe6l  to  infurances, 
we  do  not  always  mean,  that  the  thing  infujed  is  abfolutely 
loft  and  deftroyed-:  but  that  by  fome  of  the  ufual  perils,  it  is 
become  of  fo  little  value,  as  to  entitle  the-  infured  to  call 
upon  the  underwriter  to  accept  of  what  is  faved,  and  to  pay 
the  full  amount  of  his  infurance,  as  if  a  total  lofs  had  afclu- 
ally  happened.  Indeed,  the  word  abandonment  conveys  the 
idea,  that  the  whole  property  is  not  loft  ;  for  it  is  impoflible 
to  cede  or^  abandon  that  which  does  not  exift.  When  the 
underwriter  has  difcharged  his  infurance,  and  the  abandon- 
ment is  made,  he  ftands  in  the  place  of  the  infured,  and  is 
entitled  to  all  the  advantages  rcfulting  from  that  fituation. 

From  what  has  been  faid  then,  it  appears  that  abandon- 
ment dates  its  origin  from  the  period  at  which  the  contradl  of 
infurance  was  itfelt  introduced  ;  becaufe  infurance  being  a  con- 
traft  of  indemnity,  the  infured  can  recover  no  more  than  the 
amount  of  the  lofs  a6lually  fuftained  :  but  if  he  were  allowed 
to  recover  for  a  total  lofs,  and  might  alfo  retain  the  property 
faved,  he  would  be  a  confiderable  gainer,  which  the  law  will 
not  allow.  Accordingly  we  find,  that  the  do6lrine  of  aban- 
donment has  obtained  a  place  in  the  laws  of  all  the  maritime 
nations  in  the  world,  where  infurance  has  been  known  :  and 
in  all  thofe  laws  the  definition  of  it  is  the  fame,  namely,  that 
when  any  goods  or  fliips,  that  are  infured,  happen  to  be  loft, 
taken,  or  fpoiled,  the  infured  is  obliged  to  abandon  fuch  goods 
or  ftiips  for  the  benefit  oF  the  infurers,  before  he  can  demand 
Pothier  133.        any  fatisfa8ion  from  them.      In  this  refpeft  alfo,  they  feem  to 

14.  s.n.47^Crd.  be  agreed,  that  when  an  abandonment  is  made,  it  rouft  be  ;j 
01  Biiboa  3:.  total 
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total,  not  a  partial  one  ;  that  is,  one  part  of  the  property  in- 
fured  fhall  not  be  retained,  and  the  other  part  abandoned  ;  a 
regulation  certainly  founded  in  jullice. 

The  propriety  and  juftice  of  abandoning  in  certain  cafes  to 
the  infurers  being  apparent,  it  will  be  proper  to  confider  in 
what  cafes,  and  under  what  circumftances,  the  infured  is  in- 
titled  to  exercife  this  power  :  for  although  in  all  cafes  the 
infured  has  a  right  to  fay,  he  will  not  abandon  ;  yet  he  can-  ^-  ^"'''■-  ^97- 
not  at  his  plealure  harrafs  the  infurer,  by  faying  he  will 
abandon,  and  thereby  turn  that,  which,  in  its  own  nature, 
was  only  a  partial,  into  a  total  lofs. 

In  queftions  of  this  nature,  the  opinion  of  learned  fo- 
reigners muft  always  have  weight :  becaufe  they  are  not 
queftions  of  pofitive  regulation,  or  inunicipal  law  :  but  of  ge- 
neral and  extenfive  import  :  not  confined  to  any  particular 
ftate,  but  founded  on  the  great  principle  of  reafon,  juftice, 
and  univerfal  law.  The  learned  Roccus^  who  has  accurately  Rjccus.  Xo. -3, 
examined  the  works  of  thofe  writers  that  went  before  him, 
and  who,  after  ftating  their  various  opinions,  forms  his  own 
conclufions,  has  not  been  filent  upon  this  occafion.  He 
puts  this  queftion  :  *'  Affecurator,  qui  jam  folvit  asftimatio- 
"  nem  mercium  deperditarum,  fi  poftea  didla^  merces  appa- 
*'  reant  et  recuperatae  fint,  an  poflit  cogere  dominum  ad  ac- 
"  cipiendas  illas,  et  ad  reddendam  fibi  aeftimationem,  quam 
"  dedit  ?"  He  anfwers,  "  Diftingue  ;  aut  merces,  vel  aliqua 
"  pars  ipfarum  appareant,  et  reftitui  pofTint,  ante  foluticnem 
"  aeftimationis,  et  tunc  tcnetur  dominus  mercium  illas  reci- 
"  perei  et  pro  ilia  parte  mercium  apparentium,  liberabitur 
"  affecurator,  nam  qui  tenetur  ad  certam  quantitatem  refpcc- 
"  tiT  cert^B~Tpeciei,  dando  illam,  liberatur,  et  ctiam,  quia 
**  contraflus  aflecurationis,  eft  conditionalis,  fcilicet  fi 
*'  merces  deperdantur :  non  autem  dicuntur  deperditae,  ft 
"  poftea  reperiantur.  Verum  fi  merces  non  ^Jipaieant^Jn 
"  ilia  priftina  bonitatc,  aliter  fit  aeftimatio,  non  in  totum, 
*'  fed  prout  tunc  valent.  Aut  vero  poft  folutam  seftimationem 
"  ab  affecuratore  compareant  merces,  et  tunc  eft~In  elec- 
"  tione  mercium  affecurati  vel  recipere  merces,  vel  retinere 
*'  pretium." 

And 
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r.  And  although  a  fubfequent  palTage  in  the  fame  author  mzfV 
feem  to  contradift  that  juft  recited  ;  yet  when  attended  toj 
Ku.cui,  No.  66.  they  are  both  perfeflly  confillent.  He  fays,  "  fufficit  femel 
"  extitiffe  conditionem  ad  beneficium  affecurati  de  anfiifiTione 
"  navls,  etlam  quod  poftta  fequeretur  recuperatio ;  nam 
"  per  talem  recupevatiunem  non  poterit  prcejudicari  affe- 
*•  curato." 

From  this  paffage  it  may  be  inferred,  that  a  total  lofs  ha- 
ving once  happened,  it  muft  always  continue  fo.  But  it 
rtiuft  be  underilood,  with  reference  to  the  context,  and  other 
parts  of  the  work,  from  which  it  appears,  that  in  order  to 
entitle  the  infured  to  recover  as  for  a  total  lofs,  it  mufl  con- 
tinue total,  at  the  time  when  the  offer  of  abandonment  is 
made,  at  the  time  of  the  action  brought,  or  at  the  time  of 
the  payment  of  the  money. 

Ci.ap.  7.  f.  r.  In  a  French  treatife,  called  Le  Guidon^  it  is  faid,  that  the 

infured  may  abandon  to  the  underwriter,  and  call  upon  him 
for  a  total  lofs,  if  the  damage  e?iceed  half  the  value  of  the 
thing  ;  or  if  the  voyage  be  lod,  or  fo  interrupted,  that  the 
purfuit  of  it  is  not  worth  the  freight. 

Ord.  Lew.  T4.  The  fame  idea,  with  refpe£l:  to  the  circumflances  which 

o'-d  ^^f  R 't^        ^'^^^  j"^'^y  ^"   abandonment,  feems  to   prevail  in  almolt  all 
2  Magins.  tjig  foreign  ordinances. 

But  in  no  country  have  the  principles  of  abandonment  been 
more  accurately  defined  than  in  England :  and  it  mull  be  re- 
membered, that  the  decifions,  from  which  the  following  pi  in- 
ciples  are  l"ele£led,  are  of  the  greateil  authority  ;  that  they 
are  not  merely  the  opinions  of  private  fpeculative  men,  but 
the  folemn  and  deliberate  judgment  of  the  grave  and  learned 
judges  of  the  Englijh  courts  \  judgments  formed  after  mature 
dclii;cration,  and  fcrious  argument ;  eftablifhcd  upon  the  folid 
and  permanent  hafts  of  reafon  and  good  fcnfc. 

From   thofe  decifions  we  may   colleB,  that  the  right  to 

abandon  muR  arife  upon  the  object,  of  the  infured  being  h  far 

defeated,  that  it  is  not  worth  his  while  to  purfue  it :  fuch  a 

lofs  as  is  equally  inconvenient  to  him,  as  if  it  had  been  total. 

nr.  1203.       ^^^  infiance,  if  the  voyage  be  ablohitely  loll,  or  not  worth  pur- 

fuing ; 
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fuing  •,    if  the  falvage  be  very  high,  fuppofe  a  half;  if  fiuthcr  C   H  ^\   P. 
cxpence  be  necefTary  ;    if  the  infurer  will  not  engage  at  all   ^^^^^^^^..^^j 
events  to  bear  that  expence,  though  it  fhould  exceed  the  value,  Guidon,  ch.  7. 
or  fail  of  fuccefs :    under  thefe,  and  many  oth^r  like  circum- 
ftanccs,  the   infured  may  difentangle  himfelf,  and  abandon> 
notwiihflanding  there  has  been  a  recapture. 

It  is  evident,  that  there  may  be  circumftances,  in  which  z  Burr.  697. 
it  would  be  contrary  to  every  principle  ot  juftice,  to  fulFer 
the  infured  to  abandon  ;  for  a  (hip  might  be  taken,  and  efcape 
immediately,  which  would  be  no  hinderance  at  all  to  the  voy- 
a(Te  :  or  ihe  might  be  taken  and  inftantly  ranfomed,  which 
would  amount  only  to  a  partial  lofs ;  in  which  cafes  the  in- 
fured fhall  not  be  allowed  to  demand  a  recompence  for  a  total 
lofs. 

It  is  alfo  material  to  obferve,  that  the  right  to  abandon  Bjir.  12:4. 
mull  depend  upon  the  nature  of  the  cafe  at  the  time  of  the 
aftion  brought,  or  at  the  time  of  the  offer  to  abandon  :  a 
determination,  founded  as  I  have  faid  before,  on  tlie  nature  of 
the  contract  between  the  parties ;  becaufe  an  infurer  ought 
never  to  pay  lefs,  upon  a  contra6t  of  indemnity,  than  th*" 
value  of  the  lofs ;  and  the  infured  ought  never  to  aam 
more. 

From  what  has  been  faid,  it  will  appear  fufficientlv  evident,  j  Tcrrc  Rep. 
that  the  owner  cannot  abandon,  unlcfs  at  fome  period  or  ^-  *9*- 
«ther  of  the  voyage  there  has  been  a  total  lofs  :  and  there- 
fore, if  neither  the  thing  infured,  nor  the  voyage  be  loft, 
and  the  damage  fuftained  fhall  be  found,  upon  computation, 
not  to  amount  to  a  moiety  of  the  value,  the  owner  fhall  not 
be  allowed  to  abandon. 

Thefe  principles  are  fully   illuftrated  and  confirmed  by  the 
I      judgments  given  in  the  following  cafes. 

The  defendant  had  infured  the  (hip  Siiccefs  from  London  to  Pringk  v.  Hart- 
B^rnmdasy    and  fo  to   Carolina-^    the   fhip  was   taken    by    a  ^^y''"^'^^"'-^^'^' 
jl      S^anijh  privateer,  and  after\vards  retaken  by  an  Englijh  pri-   3  Atk.  195. 
vatcer,    and  carried  into  Bojlon  in  Nnv  England^  where,  no 
perfon  appearing  to  give  fecurity,  or  to  anfwer  tlie  moiety, 
||     the   recaptors  were   entitled   to  for  lalvage,    fhe  was  con- 
demned. 
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CHAP,  demned,  and  fold  in  the  court  of  Admiralty  there  ;  the  re* 
captors  had  their  moiety  and  the  overplus  money  remained  in 
the  hands  of  the  officers  of  that  court.  An  aftion  upon  the 
policy  was  brought  at  law  by  the  defendant  here,  who  ob- 
tained a  verdict  againft  the  now  plaintiff. 

The  plaintiff  brought  a  bill,  fuggefting  the  capture  to  be 
fraudulent,  and  done  defignedly  by  the  captain  ;  and  now  mo- 
ved for  an  injundion  to  ftay  the  proceedings  at  law. 

It  was  contended  for  the  plaintiff,  that  though  the  capture 
might  not  be  fraudulent,  yet  the  defendant  ought  not  to  re- 
cover more  on  the  policy  than  a  moiety  of  the  lofs,  as  the 
aB:  of  the  13  Geo.  2.  c.  4.  /.  18.  gives  the  thing  faved  to  the 
owner,  and  he  is  entitled  to  receive  it  from  the  officers  of 
the  Admiralty:  and  that  the  plaintiff  ought  to  be  obliged  to 
pav  no  more  than  the  lofs  aflually  fuitained,  which  cannot 
be  afcertained  till  after  the  defendant  (hall  have  received  the 
part,  that  might  have  come  to  him  upon  the  falvage. 

The  defendant  in  his  anfvver  had  fvvorn,  that  he  had  of- 
fered, and  was  now  willing  to  relinquifh  his  intereft  to  the 
plaintiff-;  in  the  benefit  of  the  falvage,  and  would  give  them 
a  letter  of  attorney  for  that  purpofe  to  receive  it. 

Lord  Chancellor  Hardwicke. — "  There  is  no  ground  for  an 
in'undion  in  this  cafe,  here  there  was  an  agreement  to  go  to 
trial  in  one  of  thefe  a6lions  which  had  been  brought,  and  to 
be  bound  bv  the  event  of  that :  at  the  time  of  the  trial,  they 
knew  that  the  (hip  was  retaken,  and  the  manner  of  the 
capture. 

"  The  qunntian  of  the  damage  and  lofs  fuflained  is  the  only 
thinw  now  to  be  difputed  ;  for  it  is  impoffible  to  carry  on 
trade  without  infuring,  efpecially  in  time  of  war.  Therefore 
recrard  muft  be  had  to  the  infured,  as  well  as  to  the  infurer  ; 
and  where  there  is  no  admiffion  in  the  anfwer  of  any  kind 
of  fraad,  though  various  pretences  of  that  fort  may  be  kt  iip 
by  the  bill,  they  are  not  to  be  regarded.  The  queftion 
then  arlfes  on  the  flatute  of  13  Ceo.  2.  with  regard  to  the 
(alvage. 

nil 
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It  has  been  fald,  there  ought  to  be  only  half  the  lofs  re_  CHAP. 
covered  on   the  policy  ;    and  as  to  that,    tlie  a6l  has  made 
great   alteration  in  the  law  of  nations,  with  refpcfl  to  re- 
captures. 

The  carrying  a  {b\^  infra  prajtdla  hojitumy  ox Ji pernoBave-  j"  j^g  1 
r'lt  with  the  enemy,  makes  it  the  prize  of  the  perfon  retaking 
it,  as  if  it  had  been  originally  the  fliip  of  the  enemy  :  but 
by  the  a6l  the  recaption  is  the  reverting  of  the  property  of 
the  owner.  If  there  is  a  falvage,  that  muft  be  dedufted  out 
of  the  money  recovered  by  the  policy  ;  but  if  none  has  come 
to  the  hands  of  the  plaintiff  in  the  a£lion,  the  jury  cannot 
take  notice  of  it.  The  flilp  was  condemned  and  fold,  be- 
caufe  the  money  was  not  paid>  or  fecured  to  be  paid  by  the 
(owners. 

It  is  uncertain,  whether  the  defendant  will  receive  any 
thing  or  not :  and  if  any  thing  be  recovered,  he  muft  have 
an  allowance  for  his  expences  in  recovering. 

Therefore  I  take  it,  when  he  is  willing  to  rellnquilh  his 
intereft  in  the  falvage,  he  ought  to  recover  the  whole  mo- 
ney infured.  It  would  be  mifchlevous,  if  it  were  otherwife^ 
for  then  upon  a  recapture  a  man  would  be  in  a  worfe 
fituation,  than  if  the  fhip  were  totally  lofl,  Injunilion  was 
denied. 

But  the  firft  cafe  to  be  found  in  our  books,  in  which  the 
doflrine  of  abandonment  was  fully  gone  into,  in  which  its 
principles  were  fettled,  and  applied  to  the  particular  circum- 
ftances  then  before  the  court,  was  the  cafe  of  Gojs  and  ano- 
ther again  ft  fP'ithers. 

It  was  a  fpecial  cafe  from  the  fittings  in  London^  upon  two  ^ofs  and  ano- 

^  ...  .  *=  ^  ther  V.  Withers, 

aftions,  on  two  diftincl  policies  of  infurance ;    one  upon  a  2  Burr.  683. 
(hip,  and  the  other  upon  the  loading. 

The  former  was  an  infurance  on  the  David  and  Rebecca^ 
at  and  from  Newfoundland  to  her  port  of  difcharge  in  Portu- 
gal or  SpaiNy  without  the  StnightSy  or  Englandy  to  commence 
from  the  time  of  her  beginning  to  load  at  Newfoundland ^  for 
either  of  the  above  named  places  \   and  to  continue  till  (he 

q  fhould 
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CHAP,  fliould  be  arrived  at  her  faid  port  of  difcharge,  and  there 
y^^  Lj  moored  24  hours  at  anchor  in  fafety.  The  fhip  was,  by 
agreement,  to  be  valued  at  the  fum  fubfcribed,  without  fur- 
ther account.  The  infurance  was  to  be  at  ten  guineas  ^i?r 
cent,  :  and  in  cafe  of  lofs  to  abate  two  per  cent.  ':  and  in  cafe 
of  average  lofs  not  exceeding  5  /.  per  cent,  to  allow  nothing 
[  140  1  towards  fuch  lofs.  And  if  the  veffel  was  difcharged  without 
the  Streig/jts,  excepting  the  Bay  of  Bifcay,  two  guineas  per  cent. 
were  to  be  returned  :  and  if  fiie  failed  with  convoy  and 
arrived,  two  guineas  more  per  cent,  were  to  be  returned. 
The  plaintiffs  declared  upon  a  total  lofs,  by  capture  by  the 
French. 

The  policy,  declared  upon  in  the  other  aftlon,  was  an 
infurance  upon  any  kinds  of  lawful  goods  and  merchandizes, 
loaden  or  to  be  loaden  on  board  the  aforefaid  fhip  ;  and  this 
policy  for  7/.  7  j.  infured  70/.  The  declaration  alledged, 
that  divers  quantities  of  fifh  and  other  lawful  merchandizes, 
to  the  value  of  the  money  infured,  were  put  on  board,  to  be 
carried  from  Newfoundland  to  her  port  of  deftination,  and  fo 
continued  (except  fuch  as  were  thrown  overboard  as  is  after 
mentioned)  till  the  lofs  of  the  (hip  and  goods.  The  declara- 
tion then  avers,  that  a  part  of  the  faid  goods  were  neceflarily 
thrown  overboard  in  a  florm,  to  preferve  the  Ihip,  and  tl:e 
reft  of  the  cargo  ;  after  which  jetfon,  the  fhip,  and  the  re- 
mainder of  the  goods,  were  taken  by  the  French. 

The  cafe  dates,  that  the  fhip  departed  from  her  proper 
port,  and  was  taken  by  the  French  on  the  23d  of  December 
1756  :  and  that  the  mafter,  mates,  and  all  the  failors,  ex- 
cept an  apprentice  and  landman,  were  taken  out  and  carried 
to  France.  That  the  fhip  remained  in  the  hands  of  the 
enemy  eight  daysy  and  was  then  retake*  by  a  Britijh  privateer, 
and  brought  in  on  the  i8th  oi  January  to  M'dford-Haven^ 
and  that  immediate  notice  was  given  by  the  infured  to  the 
infurer,  with  an  offer  to  abandon  the  fhip  to  their  care.  It 
was  alfo  proved  at  the  trial,  that  before  the  taking  by  the 
enemv,  a  violent  florm  arofe  at  fea,  which  firfl  feparated  the 
fhip  from  her  convoy,  and  afterwards  difabled  her  fo  far  as  to 
render  her  incapable  of  proceeding  on  her  deflined  voyage^ 
without  going  into  port  to  refit,     it  was  alfo  proved,    that 

part 
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part  of  tlie  cargo  was  thrown  overboard  in  the  ftorm :    and   CHAP, 
the  reft  of  it  was  fpoiled  while  the  (hip  lay  at  Mllford-Haven ^   V-^-v--««te^ 
after  the  offer  to  abandon,  and  before  (he  could  be  refitted  : 
and  the  infured  proved  their  intereft   n  the  fhip  and  cargo,  to 
the  value  infured. 

Several  queftions  arifing  upon  the  trial  of  the  firft  of  thefe 
caufeS  it  was  agreed,  that  the  jury  fliould  bring  in  their  ver- 
dift,  in  both  caufes,  for  the  plaintiffs,  as  for  a  total  lofs ;  fub-      [   *5^  J 
jeft,  however,  to  the  opinion  of  the  court  on  the  following 
queftions,  vi'z.. 

I  ft.  Whether  this  capture  of  the  (liip  by  the  enemy,  was 
or  was  not  fuch  a  lofs,  as  that  the  infurers  became  liable 
thereby  : 

2dly.  Whether,  under  the  feveral  circumftances  of  this 
cafe,  the  infured  had  or  had  not  a  right  to  abandon  the  fhip 
to  the  infurers,  after  fhe  was  carried  into  Milford- Haven. 

After  two  arguments,  the  court  decided  unanimoufly  in  fa- 
vour of  the  plaintiffs  \  and  in  the  opinion  then  delivered  by 
Lord  Mansjield^  all  the  law  upon  this  fubjecSl  was  fully  difcuf- 
fcd.  It  will  not  be  neceffary,  however,  to  ftate  in  this  place 
what  fell  from  his  lordffiip  upon  the  firft  of  thefe  queftions, 
thus  fubmiited  to  the  opinion  of  the  court  ;  becaufe  that  was  Vide  ante, 
very  copioufly  treated  of  in  a  former  chapter,  in  which  it 
was  fhewn,  that  whether  property  was  or  was  not  transferred 
to  the  enemy  by  a  capture,  and  abfolutely  loft  to  the  original 
owner,  it  could  no  way  affedl  the  contraft  entered  into  be- 
tween an  infurer  and  infured.  It  will  be  fufficient  then  to 
follow  his  lordfliip  in  the  fecond  part  of  his  argument. 

Lord  Mansfield. — "  The  fingle  queftion,  therefore,  upon 
vrhich  this  cafe  turns,  is,  whether  the  infured  had,  under  all 
the  circumftances,  an  eleftion  to  abandon,  on  the  i8th  of 
'January  1757  ?  The  lofs  and  difability  were  in  their  nature 
total,  at  the  time  they  happened.  During  eight  days,  the 
plaintiff  was  certainly  entitled  to  be  paid  by  the  infurer,  as  for 
a  total  lofs ;  and  in  cafe  of  a  recapture,  the  infurer  would 
have  flood  in  his  place.  The  fubfequent  recapture  is,  at  beft, 
a  faving  only  of  a  fmall  part :    half  the  value  mufi  be  paid  for 

q  2  falvage. 
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C  H  A.  p.  Jalvnge.  The  difability  to  purfue  the  voyage  flill  ccniinueci. 
^  _^g^^  l^^^i  The  mafler  and  mariners  were  prifoners.  The  charter  party 
Vide  the  ftat.      vvas  didolved.    The  freight  (except  in  proportion  to  the  goods 

I ;  Geo.  II.  c.  4.    ^        J,  in- 

f.  18.  now  alter-  faved)  was  lolt.  The  fhip  was  necellarily  brought  into  an 
Ili!*c.^66rr42.  ^'^^^'^1^  PO''f •  "^Vhat  could  be  faved,  might  not  be  worth  the 
expence  neceffarily  attending  it  ;  which  is  proved  by  the  plain- 
tiff's offer  to  abandon.  The  fubfcquent  title  to  reftitution, 
arifing  from  the  recapture,  at  a  great  expence,  the  fhip  loo 
f  151  J  being  difabled  from  purfuing  her  voyage,  cannot  take  away  a 
right  veflcd  in  the  infured  at  the  time  of  the  capture.  But 
becaufe  he  cannot  recover  more  than  he  has  fuffered,  he  mull 
abandon  what  may  be  faved.  I  cannot  find  a  fmgle  book,  an- 
cient or  modern,  which  does  not  fay,  that  in  cafe  of  a  fliip  be- 
ing taken,  the  infured  may  demand  as  for  a  total  lofs,  and 
abandon.  What  proves  the  propofition  raoft  ftrongly  is,  that 
by  the  general  law,  he  may  abandon  in  the  cafe  merely  of  an 
Videsntr,  c.  4.  arreff,  or  an  embargo,  by  a  prince  not  an  enemy.  Pofitive 
regulations  in  differe^nt  countries  have  fixed  a  precife  time  be- 
fore the  infured  fhould  be  at  liberty  to  abandon  in  that  cafe. 
The  fixing  a  precife  time  proves  the  general  principle;  Every 
argument  holds  firongcr  in  the  cafe  of  the  other  policy  with 
regard  to  the  goods.  The  cargo  was  in  its  nature  perifliablc, 
deftincd  from  Newfoundland  to  Spain  or  Portugal:  and  the 
voyage  was  as  abfolutely  defeated,  as  if  the  fhip  had  been 
wrecked,  and  a  third  or  fourth  of  the  goods  faved. 

*'  No  capture  by  the  enemy  can  be  fo  total  a  lofs,  as  to  leave 
no  pofTibility  of  a  recovery.  If  the  owner  himfelf  fhould  re- 
take at  any  time,  he  will  be  entitled  ;  and  by  the  late  aft  of  par- 
liament, if  an  Englip)  fhip  retake  at  any  time,  before  condemna- 
tion or  after,  the  owner  is  entitled  to  reflitution  upon  ffated 
falvage.  This  chance  does  not  fufpend  the  demand,  for  a 
total  lofs,  upon  the  infurer :  but  juflice  is  done,  by  putting 
him  in  the  place  of  the  infured,  in  cafe  of  a  recapture.  "  In 
quefllons  upon  policies,  the  nature  of  the  contraft,  as  an  in- 
demnity, and  nothing  elfe,  is  always  liberally  confidered. 
There  might  be  circumflances,  under  which  a  capture  would 
be  but  afmall  temporary  hindrance  to  the  voyage;  perhaps  none 
at  all :  as  if  a  fliip  were  taken,  and,  in  a  day  or  two,  efcaped 
entire,    and  purfued  her  voyage.     There  are  circumflances, 

under 
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under  which  it  would  be  deemed  an  average  lofs:  if  a  fhip    C 

taken  be  immediately  ranfonied,  and  purfue  her  voyage,  there 

the  money  paid  is  an  average  lofs.     And  in  all  cafes,  the  in- 

fured  may  chufe  not  to  abandon.     In  the  fecond  part  of  the 

"  Ufages  and  Cuiloms  of  the  Sea,"  (a  French  book  tranflated 

into  Englijh)  a  treatifc  is  inferted  called  Le  Guidon,  in  which,  Videantc,p.i45, 

after  mentioning  the  right  to  abandon  upon  a  capture,  he  adds, 

*<  or  any  other  fuch  difturbance  as  defeats  the  voyage  ;  or 

makes  it  not  worth  while,  or  worth  the  freight  to  purfue  it ;     f  ir2   1 

I  know  that  in  late  times  the  privilege  of  abandoning  has  been 

retrained,  for  fear  of  letting  in  frauds  ;  and  the  merchant 

cannot  eleft  to.  turn  that,  which,  at  the  time  it  happened,  was 

in  its  nature  but  a  partial,  into  a  total  lofs,  by  abandoning. 

But  there  is  no  danger  of  fraud  in  the  prefcnt  cafe.     The  lofs 

was  total  at  the  time  it  happened  :   it  continued  total,  as  to  the 

deftrudlion  of  the  voyage.     A  recovery  of  any  thing  could 

only  be  had,  by  paying  more  than  half  the  value,  including 

the  cofts.     What  could  b«  faved  of  the  goods,  might  not  be 

worth  the  freight  for  fo  much  of  the  voyage  as  they  had  gone, 

when  they  were  taken.     The  cargo,  from  its  nature,  muft 

have  been  fold,  where  it  was  brought  in.     The  lofs,  as  to  the 

fliip,  could  not  be  eflimated  ;  nor  the  falvage  of  half  be  fixed, 

by  a  better  meafure  than  a  fale.     In  fuch  a  cafe,  there  is  no 

colour  to  fay,  that  the  infured  might  not  difentangle  himfelf 

from  unprofitable  trouble  and  further  expence,  and  leave  the 

infurer  to  fave  what  he  could.     It  might  as  reafonably  be 

argued,  that  if  a  (hip  funk  were  weighed  up  again  at  great 

expence,    the  crew  having  periflied,    the  infured  could  not 

abandon,  nor  the  infurer  be  liable,  becaufc  the  body  of  the 

fhip  was  faved.     We  are  therefore  of  opinion,  that  the  lofs  was 

total  by  the  capture,  and  the  right  which  the  owner  had,  after 

the  voyage  was  defeated,  to  obtain    reftitution  of   the  fhip 

and  -cargo,  paying  great  falvage  to  the  recaptor,  might  be 

abandoned  to  the  infurers,  after  (he  was  brought  into  Mil" 

ford  Haven." 

The  principles  laid  down  in  this  cafe  have  been  flriftly 
adhered  to  in  all  fimilar  cafes ;  and  particularly  in  a  modern 
one,  which  it  will  be  proper  to  mention  in  this  place,  be- 
fore we  come  to  the  great  caufe  of  Hamilton  againft  Mendesy 

q  3  in     . 
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C    H   A   P.    in  which  fomc  other  principles  relative  to  this  fubjeft  were 
,^^^5:,^^    eftablifhed. 

Miiies  v.Fletch-       It  was  an  aftion  on  a  policy  of  infurance,  on  the  fhip  the 

cr.  Douglas  2 1 Q.  . 

Hope  and  her  freight,  from  Montferr.it  to  London.  The  plain- 
tiff went  for  a  total  lofs  :  the  defendant  infilled,  that  he  was 
only  entitled  to  recover  for  an  average  lofs.  The  jury  founcl 
a  verdift  for  a  total  lofs ;  and  upon  a  motion  for  a  new  trial, 
r  133  ]  the  fafls  of  the  cafe  appeared  to  be  as  follows :  the  (hip,  wher^ 
proceeding  on  her  voyage,  was  captured  on  the  23d  of  Ma)\ 
by  two  American  privateers,  vyho  tool>  the  captain  and  all  the 
crew,  and  part  of  the  cargo,  which  confiiled  of  fugars,  out  of 
Ijer.  The  rigging  was  alfo  taken  away.  She  was  afterwards 
retaken,  and  carried  into  Ncvj  Tork,  where  the  captain  arrived 
on  the  23d  of  yune,  and,  taking  pofTefhon  ot  her,  (ound  that 
part  of  what  had  been  left  ot  the  cargo  was  waflied  overboard, 
that  fifty-feven  hogfheads  of  what  remained  were  damaged^ 
and  that  the  (hip  was  leaky,  and  in  fuch  a  flate,  that  flie  could, 
not  be  repaired  without  unloading  her  entirely.  The  owners 
had  no  florehoufes  at  New  Torh.,  in  vvhich  the  fugars  could 
have  been  put,  while  the  fliip  was  repairing,  nor  any  agent 
there  to  advife  or  diredl  the  captain.  No  lailors  were  to  be 
had.  The  only  method  he  had  of  paying  the  falvage,  which^ 
amounted  to  the  value  of  forty  hogPoeads  effugar^  was  by  fale  of 
part  of  the  cargo,  or  the  (hip.  The  captain  did  not  know 
of  the  infurance.  If  he  had  repaired  the  fhip,  his  expences 
would  have  exceeded  the  freight  more  than  100/.  There  was; 
an  embargo  on  all  veflels  at  New  York  till  the  27th  of  December  \ 
and  by  the  deftination  of  his  (hip,  fhe  was  to  haye  arrived  at 
London  in  Jidy.  Under  thefe  circumdances,  he  confulted  with 
his  friends  at  New  Torky  and  refolyed  upon  their  opinion  and 
his  own,  to  fell  the  (hip  and  cargo,  as  the  mod;  prudent  Hep 
for  the  intereft  of  his  employers.  The  cargo  was  accordingly 
fold  and  paid  for.  The  (hip  was  alfo  contradled  for,  but  the 
perfon  who  had  agreed  to  buy  her,  ran  away,  and  the  captairi 
left  her  in  a  creek,  near  New  Torh^  and  returned  to  England^ 
where  he  arrived  in  the  February  following,  and  gave  the  plain- 
tiff notice  of  what  had  been  done,  which  was  the  firft  informa- 
tion he  received  of  it,  and  the  plaintiff  immediately  claimed  as 
for  a  total  lofs  from  the  underwriters,  and  offered  to  abandon. 

Lord 
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Lord  Mansfield  told  the  jury,  that  if  they  were  fatisfied  the  C    H    A   P. 
captain  had  done  what  was  bell  for  the  benefit  of  all  con-    y_,^-^\.^ 
earned,  they  muft  find  as  for    a  total  lofs,  which  they  ac- 
cordingly did. 

Upon  the  motion  for  a  new  trial,  the  unanimous  opinion  of 
the  court  was  delivered  by 

Lord  Mansfichl. — "  The  great  obje£l  in  every  branch  of  the  [  154  jl 
law,  but  efpecially  in  mercantile  law,  is  certainty,  and  that 
the  grounds  of  decifion  fhould  be  precifely  known.  I  took 
great  pains  in  delivering  the  opinion  of  the  court  in  the  cafes 
of  Gofs  V.  Withers^  and  Hamilton  v.  Metides.  I  read  both 
thofe  cafes  over  laft  night,  and  I  think  that  from  them,  the 
whole  law  between  infurers  and  infured,  as  to  the  confequences 
of  capture  and  recapture,  may  be  collected.  Wherever  a 
quefllon  of  law  arifes  at  niji  priusy  I  propofe  a  cafe,  or  grant 
one,  when  afked  for  by  the  counfel,  and  I  avoid  as  much  as 
poflible  blending  fa6l  and  law  together,  having  feen  the  incon- 
venience of  it  in  Pole  v.  Fitzgerald.  But  on  the  trial  of  this  Videpsli, 
caufe,  it  did  not  appear  to  me,  that  there  was  any  queftion  of 
law,  and  no  cafe  was  afked  for.  It  was  impoflible  to  afk  for 
one,  till  the  fads  were  afcertained ;  and  when  they  were,  it 
would  have  been  impofTible  to  flate  them  in  any  way,  which 
could  have  left  a  doubt  on  the  law.  It  was  not  contended,  that 
a  capture  necejjarily  amounts  to  a  total  lofs  between  infurer  and 
infured ;  nor,  on  the  other  hand,  that  on  a  capture  and  recap- 
ture, there  may  not  be  a  total  lofs,  though  there  remain  fome 
material  tangible  part  of  the  (hip  and  cargo.  Neither  was  it 
contended,  that  the  captain  has  an  arbitrary  power,  by  his 
a<5l,  to  make  the  lofs,  either  partial  or  total,  as  he  pleafes. 
A  great  deal  has  been  fald  about  what  the  Admiralty  could,  or 
would  have  done,  in  fuch  a  cafe,  in  order  to  pay  the  falvage. 
As  to  that,  if  no  owner  appeared,  they  would  condemn  the 
whole  ;  but  if  they  faw,  from  the  fhip's  papers,  that  there  was 
one,  they  would  not.  If  there  were  different  claimants  of  the 
fhip  and  cargo,  they  would  leave  it  to  them  to  fay,  what  part 
fiiould  be  fold,  and  if  they  differed  in  opinion,  would  order  the 
fale  of  fuch  part  as  would  be  attended  with  the  fmallefl  lofs. 
But  all  that  is  foreign  to  the  prefent  quefllon,  which  is  fingly 
this,  whether  the  confequences  of  the  capture  were  fuch  asj 

q  4  not- 
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P.  notwlthftanding  the  recapture,  occafioned  a  total  obftru£llon 
of  the  voyage,  or  only  a  partial  one,  as  in  the  cafe  oi Hamilton 
V.  Mendes.  In  that  cafe,  and  in  Gofs  v.  IVitherSy  great  flrefs 
was  laid  on  the  fituation  of  the  fhip  and  cargo,  at  the  time 
when  the  infured  had  notice,  at  the  time  of  the  offer  to 
abandon,  and  at  the  time  when  the  aflion  was  brought.  No  cafes 
fay,  that  the  bare  exiflence  of  the  hull  of  the  fhip  prevents  the 
I  '55  3  lofs  being  total.  The  rule  is  laid  down,  "  that  if  the  voyage 
*'  be  loft,  or  not  worth  purfuing,  if  thefalvage  be  high,  if  far- 
*^  ther  expence  be  neceffary,  if  the  infurcr  will  not  at  all 
*'  events  undertake  to  pay  that  expence,  i^c.  the  infured  may 
**  abandon,  notwithllanding  a  recapture."  Here,  at  the  time 
of  the  capture  there  were  no  hopes  of  a  recovery  \  no  friend's 
fhip  in  fight  \  no  means  of  refiltance  ;  all  the  ciew  were  taken 
out,  and  part  of  the  cargo ;  and  the  rigging  alfo  taken  away. 
Afterwards  the  (hip  v/as  retaken,  and  carried  into  New  Tork. 
When  fhe  was  brought  there,  it  flill  continued  a  total  lofs. 
Neither  the  infurers,  nor  the  infured,  had  any  agent  in  the 
place.  The  court  of  Admiralty  muft  have  proceededy>cM«^iM;/i 
aquum  et  honum^  and  might  have  fold  her  for  the  benefit  of  thofe 
concerned.  V/hen  the  infured  firft  had  notice,  and  offered  to 
abandon,  (which  was  when  the  captain  came  to  England\  and 
when  the  aftion  was  brought,  it  was  ftill  a  total  lofs.  The 
voyage  was  abandoned,  the  cargo  fold,  and  the  fhip  left  to  be 
fold.  The  only  anfwer  the  defendant  makes,  or  can  make  to 
this  is,  that  the  lofs  was  total  indeed  ;  but  that  the  captain 
made  it  [o^  by  his  improper  conducl ;  for  that  on  his  taking 
poffeffion  of  the  (hip,  the  lofs  became  partial,  and  that  he 
ought  to  have  purfued  the  voyage.  But  is  this  defence  true  in 
fadt  \  The  captain,  when  he  came  to  New  Tork^  had  no  ex- 
prefs  order ;  but  he  had  an  implied  authority,  from,  both  fides, 
to  do  what  was  fit  and  right  to  be  done,  as  none  of  them  had 
agents  in  the  place  :  and  whatever  it  was  right  for  him  to  have 
done,  if  it  had  been  his  own  fiiip  and  cargo,  the  underwriter 
muft  anfwer  for  the  confequences  of,  becaufe  this  is  within  his 
contra(Sl:  of  indemnity.  Suppofe  there  had  been  no  infurance, 
what  ouffht  the  captain  to  have  done  ?  i ft.  As  to  the  cargo, 
according  to  the  courfe  of  the  voyage,  the  lliip  fliould  have 
arrived  at  London  in  July.  On  the  capture,  part  had  been 
t^kcn  out,   fome  was  walhed  overboard,  57  hogfheads  were 

7  damaged, 
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damaged,  and  the  whole,  from  the  leaking  of  the  vefTel,  was  CHAP, 
in  a  periihable  ftate.  There  were  no  ftorehoufes ;  nor  coul4 
the  (hip  proceed  in  the  ftate  flie  was  in.  The  crew  were  gone, 
and  an  embargo  was  laid  on  till  December.  What,  (hall  a  car- 
go, which  was  intended  to  arrive  zi  London  in  yuly^  be  kept  in  a 
perifhable  ftate  at  New  X'orky  in  a  leaky  veflel,  till  December  P 
2dly,  As  to  the  ftiip,  it  was  certainly  better  to  fell  her,  than  to 
bring  her  to  London.  There  was  no  crew  belonging  to  her;  [  156  ^ 
and  [he  had  no  cargo.  Even  if  all  the  cargo  had  been  left> 
the  expences  of  repairs  would  have  exceeded  the  freight.  If 
fhe  had  been  brought  home,  the  expence  of  bringing  her  might 
have  been  more  than  what  (he  would  have  fold  for  in  London^, 
It  has  been  faid,  that  the  damage  would  not  have  fallen  on  the 
underwriters ;  but  the  argument  drawn  from  thence  is  a  fal- 
lacy ;  for  that  circumftance  goes  to  determine  it  to  be  the 
intereft  of  the  infured  to  abandon  the  voyage.  The  point  15, 
what  did  the  owner  fuffer  by  the  capture  ;  and  it  appears  that 
he  fuflfered  fo  much,  that  it  was  not  worth  while  to  purfue  the 
voyage.  The  whole  voyage  was  loft.  As  the  captain  did  not 
know  of  the  infurance,  he  had  no  temptation  to  give  the  turn 
of  the  fcale  to  one  fide  or  the  other.  I  left  it  to  the  jury  to 
determine,  whether  what  the  captain  had  done  was  for  the 
benefit  of  the  concerned.  If  they  had  found  "  that  it  was**  in 
words,  where  would  have  been  the  queftion  of  law  ?" 

The  court  therefore  difcharged  the  rule  for  a  new  trial. 

It  was  neceftary  to  be  very  particular  in  ftating  this  cafe  from 
the  work  of  fuch  an  accurate  reporter  as  Mr.  Douglas^  for  two 
reafons :  i  ft,  Becaufe  it  is  a  determination,  exadly  conformable 
to  that  of  Gofs  v.  Withersy  recognizing  and  confirming  the 
principles  there  laid  down  ;  and  2dly,  To  relieve  the  court 
from  the  obfervations  made,  on  account  of  the  above  decifion. 
A  cafe  has  appeared  in  print,  under  the  name  of  Milks  v.  HayJey^  Welkett  on  In- 
upon  the  fame  policy,  the  fame  ftiip,  and  fame  voyage:  but  f^i^^nce, p. 4. 
the  author  of  the  work,  in  which  it  appears,  could  not  poftibly 
have  been  prefent  at  the  trial ;  and  the  fa6ts  muft  have  been 
miftated  to  him  :  or  if  prefent,  he  has  not  taken  down  the 
evidence  with  fufficient  accuracy.  For  he  has  not  flated,  that 
on  the  capture,  part  of  the  cargo,  and  alfo  the  rigging,  were 

taken 


'5^ 


OF     A  S  A  N  D  O  xM  M  E  N  T 


M7  3 


Hamilton  v. 

Mendes. 

2  Burr.  1198, 

and  I  Blackt 

276. 


taken  away  :  that  part  of  wliat  had  been  left  of  the  cargo  was 
wafhed  overboard  :  that  57  hogfheads  of  the  fugar  that  re- 
mained, were  damaged:  that  the  fliip  was  leaky,  and  in  fuch 
a  flate,  that  (he  could  not  be  repaired  without  unloading  her 
entirely :  that  the  falvage  amounted  to  the  value  of  40  hog- 
fheads  of  fugar  :  that  the  repairs  would  have  exceeded  the 
freight  by  more  than  10.0/. :  and  that  the  embargo  was  to  con- 
tinue till  the  27th  of  December:  whereas  the  fhip  ought  to 
have  arrived  at  London  in  the  July  preceding :  all  which  cir- 
cumftances  are  to  be  found  in  Mr.  Douglas\  report :  all  of 
them  are  material  to  the  decifion  of  the  caufe,  and  upon  all  of 
them  much  flrefs  is  laid  by  Lord  Mansfield^  in  delivering  the 
judgment  of  the  court.  It  was  thought  proper  to  note  thefe 
differences ;  as  nothing  is  fo  neceffary  in  all  cafes,  more  efpe- 
cially  in  thofe  of  infurance,  as  the  accurate  and  precife  flate« 
ment  of  circumftances. 

But  although  the  do£lrine  advanced  in  Cofs  againfl  Withers 
was  fo  very  general  and  comprehenfive  ;  yet  it  certainly  is  not 
to  be  confidered,  as  precluding  the  poffibiiity  of  an  exception 
to  the  generality  of  the  principle  there  eftablifhed. 

Indeed,  from  the  whole  tenour  ot  the  Chief  Juftice's  very 
learned  argument  upon  that  occafion,  it  is  apparent,  that  he  had 
at  that  very  time  an  exception  in  his  view  :  and  from  fome  of 
the  vyords  he  then  ufed,  it  would  almoft  induce  one  to  fuppofe, 
that  his  lordftiip  had  forefeen  the  very  cafe,  which  aflually  came 
to  be  decided  withiri  a  few  years  afterwards. 

It  was  a  fpeclal  cafe  referved  at  Guildhall^  at  the  fittings 
there  before  Lord  Mansfeld^  after  Michaelmas  term  1760,  in 
an  a£lion  brought  againft  the  defendant,  as  one  of  the  infu- 
rers,  upon  a  policy  of  infurance  from  Virginia  or  Maryland 
to  Londony  of  a  fnip  called  the  Selby,  and  of  goods  and  merchan-r 
dizc  therein,  until  (he  fhall  have  moored  at  anchor  24  hours, 
in  good  fafety.  The  cafe  flatcd  for  the  opinion  of  the  Courtj 
was  as  follows : 

That  the  fhip  Selby,  mentioned  in  the  policy,  being  valued 
^t  1,200  /.  5  and  the  plaintiffhaving  intercft  therein,  caufcd  the 

policy 
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policy  In  queflion  to  be  made;  and  the  fame  was  accordingly  C  HA  P. 
raade,  in  the  name  of  John  Madintofl)^  on  behalf  and  for  the  '_^  /^^^ 
ufe  and  benefit  of  the  plaintiff,  and  was  fubfcribed  by  the  de- 
fendant, as  ftated,  for  1 00  /.  That  the  fhip  was  in  good  fafety 
at  Virginia^  where  (he  took  on  board  192  hogfheads  of  to- 
bacco, to  be  delivered  at  London.  That  on  the  28th  day  of 
March^  fhe  departed,  and  fet  fail  from  Virginia  for  London  \ 
and  on  the  6th  day  of  May  following,  as  fhe  was  failing  and 
proceeding  in  her  faid  voyage,  was  taken  by  a  French  priva-  f  158  1 
teer  called  the  Aurora  of  Bayonne.  That  aj  the  time  of  the 
capture,  the  SeJby  had  nine  men  on  board  ;  and  the  captain  of 
the  faid  privateer  took  out  fix,  befides  the  captain,  leaving  only 
the  mate  and  one  man  on  board.  That  the  French  put  a  prize- 
mafter  and  feveral  men  on  board  the  fhip  Selby^  to  carry  her  to 
France.  That  as  the  French  were  carrying  her  towards  France^ 
on  the  23d  day  of  the  faid  May^  fjie  was  retaken  oS  Bayonne, 
by  an  Englijh  man  of  war  ;  and  accordingly  fent  into  Plymouth, 
where  fhe  arrived  the  6th  day  of  June  following.  That  the? 
plaintiff,  living  at  Hull,  as  foon  as  he  was  informed  what  had 
befallen  his  fhip,  the  Sellj,  wrote  a  letter  on  the  23d  oi  June, 
to  his  agent  John  Mackintojh,  living  in  London,  to  acquaint  the 
defendant,  "  that  the  plaintiff  did  from  thence  abandon  to  him 
<•  his  intereft  in  the  faid  fhip,  as  to  the  faid  100/.  by  the  defend- 
*'  ant  infured."  That  the  faid  /.  M.  on  the  26th  of  June,  ac- 
quainted the  defendant  with  the  offer  to  abandon  the  fhip  ;  to 
which  the  defendant  anfwered,  «  that  he  did  not  think  himfelf 
*'  bound  to  take  to  the  fhip  ;  but  was  ready  to  pay  the  falvage, 
"  and  all  other  loffes  and  charges  that  the  plaintiff  fuflained  by 
"  the  capture."  That  upon  the  19th  day  oi  Augiijf,  the  fhip 
Selby  was  brought  into  the  port  of  London,  by  the  order  of  the 
owners  of  the  cargo,  and  the  recaptors :  that  the  fhip  Selby 
fuftained  no  damage  from  the  capture.  That  the  whole  cargo 
of  the  faid  fhip  was  delivered  to  the  freighters,  at  the  port  of 
London,  who  paid  the  freight  to  Benjamin  Vaughan,  without 
prejudice.  The  queflion,  therefore,  fubmitted  to  the  opinion 
pf  the  court  is,  Whether  the  plaintiff,  on  the  faid  26th  day  of 
June,  had  a  right  to  abandon,  and  has  a  right  to  recover,  as  foe 
^  total  !ofs  \ 

After 


OF     ABANDONMENT. 

After  two  arguments  at  the  bar  upon  this  qneftion,  and  after 
the  court  had  taken  time  to  deliberate  upon  it,  their  unanimous 
refolution  was  delivered  by  the  Chief  Juftice. 

Lord  Mansfield. — "  The  plaintiff  has  averred  in  his  declara- 
tion, as  the  bafis  of  his  demand  for  a  total  lofs,  "  that  by  the 
«'  capture,  the  fhip  became  wholly  loft  to  him."  The  general 
queflion  is.  Whether  the  plaintiff,  who,  at  the  time  of  his  action 
brought,  at  the  time  of  his  offer  to  abandon,  and  at  the  time 
of  his  being  firfl;  apprized  of  any  accident  having  happened* 
r  I5Q  ]  ^^^  only,  in  truth,  fuftained  a  partial  lofs,  ought  to  recover 
for  a  total  one?  In  fupport  of  the  affirmative,  the  counfel  for 
the  plaintiff  infilled  on  the  four  following  points  :  ifl.  That 
by  this  capture,  the  property  was  changed  ;  and  therefore,  the 
lofs  total  for  ever.  2dly,  If  the  property  were  not  changed, 
yet  the  capture  was  a  total  lofs.  2dly,  That  when  the  fhip 
■was  brought  into  Plymnuth,  particularly  on  the  26th  day  of 
jfuney  the  recovery  was  not  fuch  as,  in  truth,  changed  the  to- 
tality of  the  lofs  into  an  average.  4thly,  Suppofing  it  did, 
yet,  the  lofs  having  once  been  total,  a  right  veiled  in  the  infured 
to  recover  the  whole  upon  abandoning;  of  which  right  he 
could  never  be  divefted  by  any  fubfequent  event. 

As  to  the  firfl  point.     If  the  change  of  property  were  at  all 
material  between  the  infurer  and  infured,   it  would  not  be 
applicable  to  this  cafe  ;  becaufe  by  the  marine  law  of  England^ 
there  is  no  change  of  property,  in  cafe  of  a  capture,  before 
29 Geo. II. c. 34.  condemnation;  and  now  by  the  a6l    of  parliament,   the  jus 
^-  ^^-  popiimimi  continues  for  ever.     I  know  many  writers  argue, 

between  the  infurer  and  the  infured,  from  the  diflindion,  whe- 
ther the  property  was  or  was  not  changed  by  the  capture,  fo 
as  to  transfer  a  complete  right  from  the  enemy  to  a  recaptor, 
or  neutral  vendee,  againfl  the  former  owner.  But  arbitra- 
ry notions  concerning  the  change  of  property  by  capture,  as 
between  the  former  owner  and  recaptor,  or  a  vendee,  ought 
never  to  be  the  rule  of  decifion,  as  between  the  infurer  and 
infured  upon  a  contradl  of  indemnity,  contrary  to  the  real  truth 
of  the  fad.  And  therefore  I  agree  with  the  counfel  for 
the  plaintiff,  upon  this  fecond  point,  that  by  this  capture, 
while  it  continued,  the  fhip  was  totally  loft,  tiiough  it  be  ad- 
mitted, 
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mitted,  that  the  property,  in  the  cafe  of  a  recapture,  never  was    C 
changed,  but  returned  to  the  former  owner. 

The  third  point  depends,  as  every  quefiion  of  this  kind  muft, 
upon  the  particular  circumftances.  It  does  not  ncceflarily  follow 
that,  becaufe  there  is  a  recapture,  therefore  the  lofs  ceafes  to  be 
total.  If  the  voyage  be  fo  defeated,  as  not  to  be  worth  the  fur- 
ther purfuit  ^  if  the  falvage  be  high,  and  the  other  cxpences 
great ;  or  if  the  underwriter  refufe  to  bear  thefe  expences ; 
the  infured  may  abandon.  But  in  the  prefent  cafe,  the  voyage 
was  fo  far  from  being  loft,  that  it  had  only  met  with  a  fhort tern-  r  i5o  ] 
porary  obftruclion  ;  the  fliip  and  cargo  were  both  entirely  fafe; 
theexpence  incurred  did  not  amount  to  near  half  the  value;  and 
upon  the  26th  oijune^  when  the  fhip  was  at  Plymouth^  and  the 
offer  was  made  to  abandon,  the  infurer  undertook  to  pay  all 
charges  and  expences,  to  which  the  plaintiff  might  be  put  by 
the  capture.  The  only  argument  to  fhew  that  the  lofs  had  not 
then  ceafed  to  be  total,  was  built  upon  a  miftaken  fuppofition, 
that  the  recaptor  had  a  right  to  demand  a  fale,  and  to  put  a  flop 
to  any  further  profecution  of  the  voyage.  But  that  is  not  fo. 
The  property  returned  to  the  plaintiff,  pledged  to  the  recaptors 
for  one-eighth  of  the  value,  as  falvage  for  retaking  and  bring- 
ing the  fliip  into  an  EngliJJj  port.  Upon  paying  this,  the  owner 
was  entitled  to  reftitution.  The  recaptor  had  no  right  to  fell 
the  fhip.  It  they  differed  about  the  value,  the  Court  of  Admi- 
ralty would  have  ordered  a  commiffion  of  appraifement.  In  this 
cafe,  it  was  the  interelt  of  the  owner  of  the  fhip,  the  owners  of 
the  cargo,  and  the  recaptors,  that  fhe  fhould  forthwith  proceed 
upon  her  voyage  from  Plymouth  to  London.  But  had  the  re- 
captor oppofed  it,  or  affe6led  delay,  the  court  of  Admiralty 
would  have  made  an  order  for  bringing  her  immediately  to 
London^  her  port  of  delivery,  upon  reafonable  terms.  There- 
fore it  is  mod  clear,  that  upon  the  26th  day  of  June^  the  fhip 
had  fuftained  n©  other  lofs,  by  reafonof  the  capture,  than  a  fhort 
temporary  obflruclion,  and  a  charge  which  the  defendant  had 
offered  to  pay  and  fatisfy.  This  brings  the  whole  to  the  fourth 
and  lafl  point. 

The  plaintiff's  demand  Is  for  an  Indemnity.  This  aftlon  then 
Diufl  be  founded  upon  the  nature  of  his  damnification,  as  it 

really 


i6o  O  F    A  B  A  N  D  O  N  M  E  N  r. 

CHAP,    really  is,  at  the  time  the  zSilon  is  brought.  It  is  repugnant,  upon 

^^_^  'r^^^j  a  contra61  of  indemnity,  to  recover  as  for  a  total  lofs,  when  the 
final  event  has  decided,  that  the  damnification,  in  truth,  is  an 
average,  or  perhaps  no  lofs  at  all.  Whatever  undoes  the  damni- 
fication, in  whole  or  in  part,  mufl:  operate  upon  the  indemnity, 
in  the  fame  degree.  It  is  a  contradiction  in  terms,  to  bring  an 
a£lion  for  indemnity,  when,  upon  the  whole  event,  no  damage 
has  been  fuftained.  This  reafon  is  fo  much  founded  in  fenfe, 
and  the  nature  of  the  thing,  that  the  common  law  of  England 
adopts  it,  though  inclined  to  ilricSlnefs.  The  tenant  is  obliged  to 
indemnify  his  lord  from  wafle:  but  if  the  tenant  do,  or  fuflfer 
wafte  to  be  done  in  houfes,  yet  if  he  repair  before  any  a6liori 
L  ^^i  J       brought,  there  fies  no  aftion  of  waffe  againft  him.     He  cannot 

Co.  Lirt.  53.  a.  however  plead  "  non fecit  vajl urn  ;"  but  the  fpecial  matter.  The 
fpecial  matter  fliews,  that  the  injury  being  repaired  before  the 
adlion  brought,  the  plaintiff  had  no  caufe  of  aflion  :  and  what-* 
ever  takes  away  the  caufe,  takes  away  the  aflLon.  Suppofe  a 
furety  faed  to  judgment ;  and  afterwards,  before  an  aftion  is 
brought,  the  principal  pays  the  debt  and  cofls,  and  procures  fa- 
tisfa6lion  to  be  acknowledged  upon  record  :  the  furety  can  have 
no  a£lion  for  an  indemnity,  becaufe  he  is  indemnified  before  any 
aflion  is  brought.  If  the  demand  or  caufe  ot  aflion  does  not 
fubfifl,  at  the  time  the  aftion  is  brought,  the  having  exifted  at 
any  former  time  can  be  of  no  avail.  But  in  the  prefent  cafe, 
the  notion  of  a  veiled  right  in  the  plaintiff  to  fue  as  for  a  total 
lofs,  before  the  recapture,  is  fictitious  only,  and  not  founded  in 
truth.  For  the  infured  is  not  obliged  to  abandon,  in  any  cafe; 
he  has  an  elettion.  No  right  can  veil  as  for  a  total  lofs,  till  he 
has  made  that  eleftion;  he  cannot  ele6l,  before  advice  is  receiv- 
ed of  the  lofs ;  and  if  that  advice  fliew  the  peril  to  be  over,  and 
the  thing  in  fufety,  he  cannot  eleQ  at  all,  becaufe  he  has  no  right 
to  abandon  when  the  thing  is  fafe.  Writers  upon  maritime  law 
are  apt  to  embarrafs  general  principles  with  the  pofitive  regu- 
lations of  their  own  country :  but  they  all  feem  to  agree,  that  if 
the  thing  be  recovered  before  the  money  is  paid,  the  infured  can 
only  be  entitled  according  to  the  final  event."     His  lordfhip 

Rocjus  W.  50.  ^'^''^  ^^^^'^  f'lc  paff.ige  from  RocaiSy  which  we  have  already  feen 
at  the  beginning  of  this  chapter,  and  then  proceeded  thus : 

<«  la 
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"  In  the  cafe  o^ Spencer  v.  Franco^  though  upon  a  wager  po^I-    CHAP, 
cy,  the  lofs  was  held  not  to  be  total,  after  the  return  of  the  fhip    v„_,^-0"^^ 
Prince  Frederick  in  fafety  ;  though  {he  had  been  feized  and  Vide  ante,  c.  4. 
long  kept  by  the  king  of  Spa'in^  in  a  time  of  aftual  war.   In  the  P"  '^^' 
cafe  of  Pole  v.  Fitzgerald^  though  upon  a  wager  policy,  the  videpoft,  170. 
majority  of  the  judges  and  the  houfe  of  lords  held  there  was  no 
total  lofs,   the  (hip  having  been  reftored  before  the  expiration 
of  the  four  months,  the  time  tor  which  Ihe  was  infured. 

"The  prefent  attempt  is  the  firilthat  ever  was  made,  to  charge 
the  infurer  as  for  a  total  lofs,  upon  an  intereil  policy,  after  the 
thing  was  recovered:  and  it  is  faid,  the  judgment  in  the  cafe 
of  Gofs  V.  IFilhers  gave  rife  to  it.  It  is  admitted,  that  that  cafe 
was  no  way  fimilar.  Before  that  aftion  was  brought,  the  whole  [  162  } 
Ihip  and  cargo  were  literally  loft;  at  the  time  of  the  offer  to 
abandon,  a  fourth  of  the  cargo  had  been  thrown  overboard  ; 
the  voyage  was  entirely  loft  ;  the  remainder  of  the  cargo  was 
fifti  perifhing,  and  of  no  value  at  Milford  Haveuy  where  the 
fhip  was  brought  in ;  the  fhip  fo  fhattered,  as  to  want  great  and 
expenfive  repairs;  the  falvage  was  one  half,  and  the  infurer  did 
not  engage  to  be  at  any  expence;  it  did  not  appear  that  it  was 
worth  while  to  try  to  fave  any  thing :  and  the  recaptor,  though 
entitled  to  one  half,  as  well  as  the  owner  of  the  fhip  and  cargo, 
left  the  whole  to  perilh,  rather  tlian  be  at  any  further  trouble 
or  expence.  But  it  is  faid,  though  the  cafe  was  entirely  diiTer- 
enr,  Ion  e  part  of  the  rcafoning  warranted  the  propofition  now 
inferred  by  the  pldintiff  from  it.  The  great  principle  relied 
upon  was,  "  that  as  between  the  infurer  and  infured,  the  con- 
"  tract  being  an  indemnity,  the  truth  of  the  fad  ouoht  to  be 
"  regarded ;  and  therefore  there  might  be  a  total  lofs  by  a  cap- 
"  ture,  which  could  not  operate  as  a  change  of  property ;  and 
"  a  recapture  fliould  not  relate  by  fiction  (like  the  Roman  jus 
"  poJiUmlnil)  as  if  the  capture  had  never  happened,  unlefs  the 
lofs  was  in  truth  recovered."  This  reafoning  proved  e  converfo, 
that  if  the  thing  in  truth  were  fafe,  no  artificial  reafoning  fhall 
be  allowed  to  fet  up  a  total  lofs.  The  words  quoted  at  the  bar 
were  certainly  ufed,  "  that  there  is  no  book,  ancient  or  mo- 
"  dern,  which  does  not  fay,  that  in  cafe  of  the  fhip  being  taken, 
"  the  infured  may  demand  for  a  total  lofs,  and  abandon."  But 
the  propofition  was  applied  to  the  fubjefl  matter,  and  is  cer- 
tainly 
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CHAP,    tainly  true,  provided  the  capture,  or  the  total  lofs  occafioned 

IX  •  •  ■  •  •     • 

i^,.V^i  thereby,  continue  to  the  time  ot  abandoning,  and  bringing  the 

aftion.  The  cafe  then  before  the  court  did  not  make  it  necef- 
fary  to  fpecify  ail  the  rcftriftions.  But  I  will  read  to  you  ver- 
batim^ from  ray  notes  of  the  judgment  then  delivered,  vv'hat  was 
faid,  to  prevent  any  inference  being  dravv^nj  beyond  the  cafe  then 
determined." 

Vide  ante,  His  loidfhip,  having  read  a  great  part  of  his  former  argu- 

P-  »5o-  ment  in  that  cafe,  went  on  in  this  way. 

From  this  mode  of  reafoning,  it  did  by  no  means  follow, 
that  if  the  fliip  and  cargo  had,  by  the  recapture,  been  brought 
fafe  to  the  port  of  delivery,  without  having  fuflained  any  damage 
at  all,  that  the  infurcd  miglit  abandon.     But,  without  dwelling 
*■        "^  longer  upon  principles  or  authorities,  the  confequences  ot  the 

prefent  queflion  are  declfive.  It  is  impofhble  that  any  man 
fhould  defire  to  abandon  in  a  cafe  circumftanccd  like  the  pre- 
fent, but  for  one  of  two  reafons,  namely,  either  becaufe  he  has 
over- valued,  or  becaufe  the  market  has  fallen  below  the  original 
price.  The  only  reafons,  that  can  make  it  the  intereft  of  the 
party  to  defire,  are  conclufiveagainft  allowing  it.  It  is  unjufl  to 
turn  the  fall  of  the  market  upon  the  infurer,  whohas  no  concern 
in  it,  and  could  never  gain  by  the  rife.  And  an  over  valuation 
is  contrary  to  the  general  policy  ol  the  marine  law;  contrary 
to  the  fpirit  of  the  aft  of  19  Geo.  2.  a  temptation  to  fraud,  and 
a  great  abufe :  therefore  no  man  fhould  be  allowed  to  avail  him- 
felf  of  having  overvalued.  If  the  valuation  be  true,  the  plain- 
tiff is  indemnified,  by  being  paid  the  charge  he  was  put  to  by 
the  capture.  If  he  has  overvalued,  he  will  be  a  gainerj  if  he  be 
permitted  to  abandon :  and  he  can  only  defire  it,  becaufe  he 
has  over- valued.  This  was  avowed  upon  the  firft  argument : 
and  that  very  reafon  is  conclufive  againft  its  being  allowed* 
The  infurer,  by  the  marine  law,  ought  never  to  pay  lefs,  upon 
a  contraft  of  indemnity,  than  the  value  of  the  lofs:  and  the  in- 
fured  ought  never  to  gain  more.  Therefore,  if  there  were  oc- 
cafion  to  refort  to  that  argument,  the  confequence  of  the  de- 
termination would  alone  be  fufficient  upon  the  prefent  oc- 
cafion.  But  upon  principles,  this  aftion  could  not  be  main- 
tained as  for  a  total  lofs,  if  the  queflion  were  to  be  judged  by 

the 
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the  ftrlfleft  rules  of  common  law:  miicli  lefs  can  it  be  fuppnrted 
tor  a  total  lofs,  as  the  qiiedion  ought  to  be  decided,  by  the  large 
principles  of  the  marine  law,  according  to  the  fubftantial  intent 
of  the  contrail,  and  the  real  truth  of  the  cafe.  If  the  queftion 
is  to  depend  upon  the  faft,  every  man  can  judge  of  the  nature 
of  the  lofs,  before  the  money  is  paid.  But  if  it  is  to  depend  upon 
fpeculative  refinements,  from  the  law  of  nations,  or  the  Roman 
Jus  po/i/iminiij  concernmg  the  change  or  revelling  of  property, 
no  wonder  that  merchants  are  in  the  dark,  when  do6lors  have 
differed  upon  the  fubje6l,  from  the  beginning,  and  are  not  yet 
agreed.  To  obviate  too  large  an  inference  being  drawn 
from  this  determination,  I  defire  it  may  be  underftood,  that 
the  point  here  determined  is,  "  that  the  plaintiff,  upon  a  po- 
*'  licy,  can  only  recover  an  indemnity,  according  to  the  na- 
**  ture  of  his  cafe  at  the  time  of  the  aflion  brought,  or  (at 
"  mod)  at  the  time  of  his  offer  to  abandon."  We  give  no  [  164  ] 
opmion  how  it  would  be,  in  cafe  the  fliip  or  goods  were  re- 
ftored  in  fafety,  between  the  offer  to  abandon,  and  the  a£lion 
brought ;  or  between  the  commencenicnt  of  the  a6lion,  and 
the  verdifl.  And  particularly  I  defire,  that  no  inference 
may  be  dravs^n,  *'  that  in  cafe  the  fhip  or  goods  fliould  be  re- 
*'  ftored  after  the  money  paid  'as  for  a  total  lofs,  the  infurer 
*'  could  compel  the  infured  to  refund  the  money,  and  to  take 
*'  the  fhip  or  goods;"  that  cafe  is  totally  different  from  the 
prefent,  and  depends,  throughout,  upon  different  reafons  and 
principles.  Here  the  event  had  fixed  the  lofs  to  be  an  ave- 
rage only,  before  the  a£lion  brought;  before  the  offer  to  f 
abandon  ;  and  before  the  plaintiff  had  notice  of  any  accident ; 
confequently  before  he  could  make  an  ele6lion.  We  are 
therefore  of  opinion,  that  he  cannot  recover  for  a  total,  but 
for  a  partial  lofs  only  ;  the  quantity  of  which  has  been  elli- 
xnated  by  the  jury  at  ten  pounds  per  cent. 

But  although  the  court  did  not  chufe  unneceffarily  to  de- 
cide, whether  after  payment  as  for  a  total  lofs,  the  under- 
writer could  oblige  the  infured  to  refund,  if  it  fliould  after- 
wards prove  to  be  but  partial  :  yet  in  the  year  1766  this  very 
flueftion  came  before  them.  It  arofe  in  the  cafe  of  Da  Co/la  ^^  Cofta  v. 
V.  Firthy  which  was  cited  at  large  in  the  precedmg  chapter;  4  Burr.  1966. 
and  the  court  held,  that  as  there  was  a  folemn  abandonment,  p.  ng."  ' 

r  and 
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C    II    A    p.    and  the  money  was  paid,  and  as  there  was  alfo  an  agreement  that 

y___^_*„^i   the  infurers   (liould   be  content  with  fuch  falvage  as  the  fuin 

infured  bore  to  the  whole  intereft,   the  infured  Ihould  not  be 

obhged   to  refund,  but  the   infurer  ftiould  Hand  in  his  place 

for  the  falvage. 

It  has  been  already  faid,  and  from  the  preceding  cafes  It 
feeras  to  be  a  necefTary  inference,  that  in  order  to  entitle  the 
owner  to  aband(jn,  there  muff,  at  fomc  period  or  other  of  tiie 
voyage,  have  been  a  total  lofs ;  for  he  cannot  be  allowed  to 
turn  a  partial  into  a  total  lofs.  There  was,  however,  a 
modern  cafsr,  in  which  this  was  the  hngle  point  to  be  de- 
termined. 

Caiakt  and  j^   was  an   adioH  on  a  policy  of  infurance  upon  the  fliip 

otliers  V.  Baibe,  _  _  *  -^  * 

1  Term  Rep.        FriendJJj'ipy    from  Wyhurgh   to   Lynn^    fublcribed   b\'   the  de- 

^' '  '■  fendant  for   lOo/.  at  two   guineas />^r  c^';//.     The  defendant 

pleaded  a  tender,  and  paid  48  /.  into  court.     The  caufe  was 

[   165    3    ti"ied  at  Guildhall^  before  Mr.  Juftice  BuUer^  when  a  cafe  was 

referved  for  the  opinion  of  the  court,  flating  that  the  damnget 

Jujlained  by  the  Jhip  in  the  voyage  tnfurcd^  did  not  exceed  48  /. 

per  cent,   which   fum  the  ilefendant  had  paid  into  court,  upon 

pleading  in  the  a6iioJi.     That   when  the  fhip  arrived  at   the 

port  of  Lynn^  fiie  was  not  worth  repairing.     The  queflion 

for  the  opinion  of  the  court  was,  whether  the  plaintiffs  had  a 

right  to  abandon. 

This  cafe  came  on  to  be  argued  when  Lord  Mamjield  was 
abfent. 

Mr.  JuRice  iniks. — "  The  queftion  is,  whether,  under  thefc 
circumllanccs,  the  plaintiffs  had  a  right  to  abandon  j  or,  in  other 
Words,  whether  they  can  turn  a  partial  into  a  total  lofs.  The 
hnding  of  the  jury  in  this  cafe  determines  the  queflion,  becaufe 
it  is  e.xprefsly  found  that  the  damage  did  not  exceed  48/.  per 
ioit.  The  cafe  then  Hates,  thu  the  fliip  was  not  worth  re- 
pairing, but  no  mention  is  made  of  what  was  her  real  worth  ; 
fo  that  the  remaining  materials  ot  the  fliip,  if  fold,  may  make 
up  the  difference  between  48/.  and  100/.  per  cent.  There  has 
been  no  lofs  either  of  the  lliip  or  of  the  voyage  ;  but,  being  an 
old  (hip,  (lie  fu(fercd  f»>  much,  that  flie  was  flot  worth  repair- 
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mg.      I  cannot  now  determine  that  there  was  a  total  lofs,    CHAP, 
when  the  jury  have  already  faid,  that  there  was  only  a  lofs  of  ■  -m^J 

48  /.  per  cent.  As  to  the  cafe  cited  of  Bonr/  v.  Hunfer,  this 
queilion  n^ver  occurred  in  it.  The  adion  was  brought  upon 
the  homeward-bound  policy  ;  and  it  was  fufficient  to  fav,  that 
that  policy  never  attached,  for  the  fhip  had  received  her  death's 
wound,  ill  her  outward-bound  voyage.  In  the  cafe  oi Milks  Vide  fupra,  p. 
V.  Fletcher^  a  total  end  was  put  to  the  voyage.  In  the  other  '^^' 
cafes,  the  queftions  arofe  upon  loffes  which  had  happened  du- 
ring the  feveral  voyages  ;  here  the  voyage  has  been  performed, 
and  the  fhip  is  arrived  ;  and  after  the  jury  have  found  that  the 
damage  fuflained  did  not  amount  to  more  than  48/.  per  ient. 
the  court  are  precluded  from  faying  it  is  a  total  lofs." 

Mr.  Juflicey^j/;w;y7. — "  The  fafls  found  in  this  cafe  preclude 
zny  queflion,  whether  this  can  be  conftrued  to  be  a  total  lofs. 
If  the  infurers  fhould  be  held  liable  here,  it  would  be  making 
them  infure  the  goodnefs  of  the  fliip  ;  and  if  the  owners  can 
recover  as  for  a  total  lofs  in  this  cafe,  they  might  equally  have  [  166  ] 
recovered  on  account  of  the  bad  condition  of  the  veffel,  though 
(he  had  not  received  much  damage  at  fea.  It  is  not  flated  that 
the  fhip  received  her  death's  wound  in  the  courfe  of  her  voyage. 
When  {he  came  into  port  it  was  found  fhe  was  not  worth 
repairing ;  but  non  conjlat  if  fhe  had  not  received  any  damage 
during  the  voyage,  flie  would  have  been  worth  repairing.  And 
though  the  veffel  was  not  in  a  found  flate,  yet  fhe  had  arrived 
in  fafety  twenty-four  hours  ;  and  the  jury  hiving  exa81y  de- 
fined what  degree  of  damage  fhe  had  fuflained,  we  cannot 
fay  that  the  plaintiff  ought  to  recover  any  more." 

Mr.  Juftice  BuUer. — "  Nothing  can  be  better  eftabllfhed  than 
that  the  owner  of  a  fhip  can  only  abandon  in  cafe  of  a  total 
lofs.  The  cafes  which  have  been  cited  went  upon  that  ground. 
In  the  cafe  of  jenhins  v.  Alachenzle^  though  the  fhip  was 
brought  into  port,  yet  the  capture,  as  between  the  affurer  and 
affured,  was  a  total  lofs.  But  there  is  no  in/lance  where  the 
txoner  can  abandon^  unlefs  at  Jome  period  or  other  of  the  voyage 
there  has  been  a  total  lofs.  No  fuch  event  has  happened  here  ; 
for  the  jury  have  exprefsly  found,  that  the  lofs  amounted 
only^to  48/.  per  cent.     Even  allowing  total  lofs  to  be  a  tech- 

r  2  nlcal 
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CHAP,  nlcal  expreflion,  yet  the  manner,  in  which  the  plaintiff's 
y^^_^^^_V^^  counfel  has  ffated  it,  is  rather  too  broad.  It  has  been  faid, 
that  the  infurance  muft  be  taken  to  be  on  the  fiiip  as  well  as 
on  the  voyage  i  but  the  true  way  of  confidering  it  is  this  :  // 
is  an  infurance  on  the  fl)ip  for  the  voyage.  If  either  the  fhip, 
or  the  voyage  be  loll,  that  is  a  total  lofs ;  but  here  neither 
Vide  fupra.  is  loft.  The  cafe  oi  Hu??ultonv.  Mendes  is  decifivc.  Judg- 
ment for  defendant. 

^radk'-'^  ^'  ■'^^  another  cafe,  an  a6lion  was  brought  on  a  policy  of  in- 

EaiK  20  Geo.       furance  on  the  Prince  of  IVakss  in  puit   or  at   fea,    for   fix 
III.  , 

months,  from  the    i8th   July   1777.     The   fliip  in  queftion 

was  in  government  fervice,  bound  from  Cor\  to  ^lehec. 
She  arrived  there,  but  the  feafon  being  too  far  advanced  be- 
fore Ihe  was  ready  to  return,  fhe  was  removed  into  the  ba- 
fon :  but,  on  the  \^\k\  November^  flic  was  driven  from 
thence  by  a  field  of  ice,  and  damaged  by  running  on  the 
rocks.  The  condition  of  the  fliip  could  not  be  examined  till 
April  following,  after  the  expiration  of  the  polic)-.  She  M'-as 
then,  however,  found  to  be  bulged  and  much  injured,  but 
(  167  ]  not  thought  irreparably  fo.  In  the  progrefs  of  the  repair,  dif- 
ficulties arofe  for  want  of  materials ;  and  the  captain,  after 
confulting  the  merchants  and  agents  in  the  country,  fold  her. 
An  account  was  made  up,  charging  the  infurers  with  the 
whole  amount,  and  crediting  them  with  the  fums  for  which 
the  fhip  fold,  as  falvage. 

Lord  Mansfiddy  at  the  trial,  faid  ;  "  The  great  point  in  the 
caufe  is,  whether  this  is  a  total  lofs  by  this  accident.  It  is  a 
new  nueftion  :  upon  which  I  (hall  referve  a  cafe  for  the  opi- 
nion of  the  court.'*  After  argument  by  counfel  on  both 
lides,  his  lordfliip  faid,  the  juflice  of  the  cafe  feemed  to  be, 
that  the  lofs  in  November  Ihould  be  taken  as  an  average^  not 
a  total  one  ;  and  that  the  whole  court  were  of  opinion,  that 
the  Ihip  fliould  be  confidercd  as  damaged  on  the  19th  ol  No- 
vember, but  not  totally  hfl. 

WMaflcrs  v.  ^^  ^  fubfequent  cafe  before  Lord  Kenyon,    at  Ni/i  PriuSy 

Shaolbred,   Sit-  ^  ^■  c         r  ;  i 

tings  at  G.  II.  It  was  held  in  an  action  on  a  policy  \ov  fix  months,  where 

Geo.  nil'"Efin-  the  (hip  had  been  captured  and  carried  into  Charkfloivn,  fold 

nnffc's  cafes  at  j^    ^^^  captors,  and  purchafcd  by  the  captain  for  accoimt  of 

'^^'''    ■    '  the 
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tlic  original  owners,  that  this  was  only  to  be  confidered  as  C  H  A  P. 
a  partial  lofs,  and  that  the  owners  could  not  abandon,  Lord  ^^  ^^^^  \^  j 
Kenyon  being  of  opinion  that  the  captain  was  agent  for  the 
owners,  recovering  the  vefTel  upon  their  account,  and  pay- 
ing a  kind  of  falvage,  the  amount  of  which  would  be  the  lofs 
fuftained,  and  which  only  conflituted  an  average  lofs.  His 
lorddiip,  however,  admitted,  that  when  the  fhip  had  been  cap- 
tured and  carried  into  port  in  the  enemy's  poffeflion,  the  af- 
fured  at  that  period  might  have  abandoned.  But  not  having 
done  fo  till  the  veffel  was  recovered,  they  could  now  only 
go  for  an  average  lofs. 

Thefe  cafes,  and  the  judgments  upon  them,  have  been  cited 
at  length,  bccaufe  the  principles  of  abandonment  are  fo  clearly 
and  accurately  defined,  and  are  fo   aptly  illuftrated  by  refer-  ' 

ring  them  to  the  particular  circumftances  arifing  in  thofe 
caufes,  that  it  would  be  abfurd  to  infill  more  upon  the  fub- 
jeft  ;  as  the  reader  muft  from  them  be  able  to  colle6l  every 
thing  relative  to  abandonment.  Nor  let  it  be  obje£led,  that 
thofe  were  almofi;  all  cafes  of  abandonment  after  a  capture ;  , 
for  many  of  the  rules  there  laid  down  were  general  in  their 
nature,  comprehending  cafes  of  wreck,  and  detention,  itiuta- 
tis  mutandis^  as  well  as  thofe  of  capture.  This  will  be  bell 
explained,  by  putting  two  poflible  cafes. 

Suppofe  a  neutral  fliip  is  arrefted,  and  detained  by  a  foreign  ^  Burr,  6s^» 
prince  by  an  embargo,  the  owner  immediately,  upon  hearing 
of  this  accident,  would  have  a  right  to  abandon  ;  becaufe  no 
man  is  bound  to  wait  the  event  of  an  embargo.  But  if  the 
fame  fhip,  that  brings  the  account  of  the  embargo,  fliould  alfo 
inform  him,  that  the  embargo  was  taken  off,  that  the  fliip  had 
only  been  detained  two  or  three  days,  that  very  trifling  or  no 
damage  had  arifen,  then  it  is  impoffible  to  fay  that  the  mer- 
chant may  abandon  ;  becaufe,  as  we  have  feen,  it  is  a  prin- 
ciple of  good  fenfe,  that  a  man  cannot  make  his  eleftion, 
whether  he  will  abandon  or  not,  till  he  receive  advice  of  the  2  Bur..  \ri\. 
lofs  ;  and  if  by  the  fame  conveyance,  it  appear  that  the  peril 
is  over,  and  the  thing  infured  is  in  fafety,  he  has  loft  his 
eleftion  entirely  ;  becaufe  he  has,  and  can  have  no  right  to 
abandon  when  his  property  is  fafe. 

r  3  The 
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The  fame  principle  governs  in  the  cafe  of  wreck  ;  for  let 
us  fuppofe  a  trunk  ot  bulhon,  as  in  the  cafe  of  Z)a  Cofla  v. 
4  Burr.  1966.  firth^  to  be  the  property  infured  ;  and  that,  the  fhip  being 
wrecked,  this  trunk  of  courfe  goes  to  the  bottom  ;  the 
owner  would  iriftatitly  be  entitled  to  abandon  to  the  under- 
writer, and  to  call  upon  him  to  contribute,  as  in  cafe  of  a 
total  lofs.  But  if  it  fhould  fo  happen,  that  before  the  ac- 
tion was  biought,  or  before  the  offer  was  made  to  abandon, 
the  bullion  fhould  be  recovered,  and  reftored  to  the  owner» 
at  the  place  of  deftination,  upon  paying  a  moderate  falvage  ; 
in  that  cafe,  it  would  fall  within  the  rule  of  Hamilton  v. 
Mendes ;  and  the  afTurcd  would  only  be  entitled  to  recover 
an  indemnity,  according  to  the  nature  of  his  cafe,  at  the  time 
when  the  aftion  was  brought ;  confequently  he  would  not  be 
sllowed  to  abandon. 

Ntanning  V.  But  it  has  bccn   fettled  alfo  by  a  folemn  decifion  of  the 

22  G^co^  III.  *  court  of  King's  Bench^  in  what  cafes  a  lofs  fhall  be  deemed 
to  be  total,  after  an  accident  "by  perils  of  the  fea.  A  policy 
was  efFefted  in  London  upon  the  JJjip  Grace^  her  "  cargs 
"  and  freight^  at  and  from  Tortola  to  London^  warranted  to 
"  depart  on  or  before  the  firfl  of  Augujl  1781.  The  (hip 
"  valued  at  2,470/.  the  freight  at  2,250/.  and  the  cargo  at 
**  12,400/.  At  a  premium  of  25  guineas /»^' a- f/?«/.  to  re- 
"  turn  10  per  cent,  if  flie  depart  the  JFeJl  Indies  with  convoy 
"  for  England  and  arrives."  At  the  head  of  the  fubfcriptions 
is  the  following  declaration,  viz.  on  ftiip^  freight^  and  goods  ^  war" 
ranted  free  of  particular  average.  This  fhip,  with  her  cargo, 
was  a  Dutch  prize  taken  by  a  privateer  of  Tortola^  and  was 
there  condemned  ;  during  the  whole  of  her  flay  at  Tortola^ 
ffour  or  five  months)  (he  was  never  unloaded.  On  the  firft 
of  Augufl  the  whole  fleet  of  merchantmen  got  under  way,  un- 
der the  convoy  of  the  Cychpsy  Uc.  but  not  being  able  to  get 
clear  of  the  iflands  that  day,  they  caft  anchor  during  the 
night,  and  the  next  day  got  clear  of  the  iflands.  About  10 
o'clock  on  the  2d  of  Augufl  feveral  fqualls  of  wind  arofe, 
which  occafioned  the  (hip  to  firain  and  make  water  fo  fafl, 
that  the  crew  were  obliged  to  work  both  pumps  ;  and,  on 
the  third,  the  capiain  made  a  fignal  of  diflrefs :  in  confe- 
flucnce  of  wlilch,  {he  was  obliged  to  return  to  Tortola^  under 
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prote6llon  of  one  of  liis  majefty's  fhips.  Tiie  captain  made  C 
his  protef},  and  a  furvey  was  had,  by  which  the  (hip  was 
declared  unable  to  proceed  to  fea  with  her  cargo,  and  that 
ihe  conld  not  be  repaired  in  any  of  the  Etiglijh  illands  in  the 
fFeJl  Indies  :  and  that  many  of  the  fugars  in  the  bilge  and 
lower  tier  were  waOied  out,  and  feveral  of  the  calks  broke 
and  in  bad  order.  The  (hip  and  the  whole  of  the  cargo 
were  fold  accordingly  at  Tortola.  The  allured  claim  a  total 
lofs  of  fliip,  cargo,  and  freight,  which  the  jury  thought  right, 
and  found  accordingly.  A  motion  was  made  for  a  New 
Trial,  which  upon  full  confideration  was  refufed. 

Lord  Mansfieldy  after  flating  the  evidence,  and  that  his  pre- 
judices at  the  trial  were  in  favour  of  the  underwriters,  pro- 
ceeded thus  :  "  but  notwithftanding  this  inclination  of  mv  opi- 
nion, upon  lull  confideration  we  think  the  jury  have  done 
right.  If  by  a  peril  infured  the  voyage  is  loft,  it  is  a  total 
lofs  ;  otherwife  not.  In  this  cafe  the  fhip  has  an  irreparable 
hurt  within  the  policy  ;  this  drives  her  back  to  Tortola^  and 
there  is  no  fhip  to  be  had  there,  which  could  take  the  whole 
cargo  on  board.  There  were  only  two  fhips  at  Tortola,  and 
both  could  not  take  in  the  cargo.  To  fhew  how  completely 
the  voyage  was  loft,  and  that  no  (hip  could  be  got,  the  afTured 
have  not  been  able  to  fend  that  part  of  the  goods,  which  they 
purchafed,  forward  to  London.  It  is  admitted  there  was  a 
total  lofs  on  the  freight,  becaufe  the  fhip  could  not  perform 
the  voyage.  The  fame  argument  applies  to  the  (hip  and 
cargo.  It  is  a  contract  of  indemnity;  and  the  infurance  is 
that  the  ftiip  fliall  come  to  London.  Upon  turning  it  in  every 
view,  we  are  of  opinion  that  the  voyage  was  totally  loft, 
and  that  is  the  ground  of  our  determination,"  The  rule  was 
difcharged, 

J"rom  what  was  faid  in  a  former  chapter,  and  from  the  Ch.4.  p  69, 
cafes  juft  recited,  it  will  appear,  that  in  wager  policies,  it  was 
ufual  to  fet  up  a  total  lofs  between  third  perfons,  for  the  pur- 
pofe  of  their  wager,  though  in  fadl  the  fhip  v/as  fafe,  and  re- 
ilored  to  the  owner.  But  in  fome  of  thefe  cafes,  the  lofs  was 
held  not  to  be  total ;  and  as  in  moft  of  them  general  verdifls 
were  given,  and  no  report  of  the  judge's  direflion  is  to  ba 

r  4  found. 
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IX. 


CHAP,  found,  it  is  now  iinpofiible  to  determine  upon  what  grounds 
the  decifions  turned.  As  as  been  truly  faid,  however,  thefe 
queflions  never  can  arife  again,  becaufe  they  originated  from 
wager  policies,  which  are  now  prohibited  by  law.  But  as 
the  cafe  of  Pole  v.  Fitzgerald  was  one  of  thofe,  in  which  the 
majority  of  the  judges,  and  the  Houfe  of  Lords  held,  that 
though  the  fhip  might  be  deemed  loft,  for  a  time  ;  yet  as  fhe 
was  afterwards  recovered,  the  event  of  a  total  lofs  had  not 
finally  happened,  according  to  the  conftru£lion  of  the  wager  ; 
and  as  it  has  frequently  occurred  in  the  courfe  of  our  en- 
quiries, it  may  be  proper  to  give  a  ftiort  account  of  it  in  this 
place. 


Fif/gerald  v. 

Pole, 

S  Brown's  Pari. 

Ciks,  ,31, 


It  was  an  aflion  on  a  policy  of  infurance  on  the  fhip  Good- 
fellow  privateer,  at  and  irom  Jamaica^  to  any  ports  and  places 
where  and  whatfoever,  at  fea  or  fhorc,  a  cruifing  from  place  to 
place,  for  and  during  the  term  and  fpace  of  four  calendar 
months  ;  the  fhip  was  valued  at  1000  /.  without  further  ace  ount^ 
and  free  from  average.  The  defendant  in  1744,  had  fubfcribed 
100/.  and  the  plaintiff  declared  for  a  total  lofs  of  the  voyage 
by  a  mutiny  of  the  men. 

The  caufe  came  on  to  be  tried  at  Guildhall  before  the  Lord 
Chief  Juftice  Lee^  when  a  fpecial  verdi6l  was  found,  ftating. 
That  the  defendant  had  fubfcribed  the  policy,  flated  in  the 
declaration  :  that  the  Goodfellow  was  an  EngUfli  privateer, 
duly  commiffioned  ;  was  fafe  at  famaica  on  the  14th  of 
yune  1744,  and  failed  from  thence  the  fame  day:  that  on 
the  loth  oVJuly  1744,  fhe  took  a  French  prize  of  the  value 
of  4,200  /.  fterling :  that  afterwards  the  faid  fhip  was  failing 
on  her  cruife,  for  a  port  or  place  called  the  River  of  Dogs^  to 
fetch  water;  and  while  fhe  was  fo  failing  tov/ards  the  River 
of  Dogs ^  and  within  the  four  months  mentioned  in  the  po- 
licy, the  crew  mutinied  againft  the  captain  and  his  officers  ; 
and  by  force  carried  the  faid  fliip  againff  the  will  of  the  cap- 
tain and  officers,  who  could  not  refift,  to  Jamaica :  and  be- 
fore her  arrival  tl.cre,  caufelefsly,  againft  the  confent  of  the 
faid  captain,  feized  the  boat,  fire-arms,  and  cutlafles,  carried 
off  the  fame,  and  defcrted  the  privateer,  by  which  the  voy- 
age and  cruize  were  totally  prevented  and  loft  for  the  re- 
mainder of  the  lour  moiitiis  :  tiiat  the  fliip  arrived  at  famaicay 
7  and 
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and  was  there  in  good  fafety  at  and  after  the  end  of  the  four   C   II   A   P. 
months ;  but  was  prevented  by  the  mutiny  and  defertion,  from    v^_  l^i 
further  purfuing  her  cruife  :  that  the  perfon  infured  had  inte- 
reft  in  the  (hip  to  the  amount  of  the  fum  infured. 

This  cafe  was  argued  in  the  King's  Bench,  and  judgment 
was  given  for  the  plaintiff.     Upon  a  writ  of  error,  the  Court 
of  Exchequer  Chamber  unanimoufly  reverfed  that  judgment. 
The  Houfe  of  Lords  afterwards  confirmed  the  judgment  of  re- 
yerfal,  being  of  opinion,  with  the  majority  of  tb.e  judges,  that 
the  infurer,  being,  by  the  terms  of  the  policy,  free  from  all 
average,  the  plaintiff  could  not  be  entitled  to  recover,  but  in 
cafe  of  a  total  lofs;  and  the  flup  being  found,  by  tlie  fcecial  ver- 
di6f,  to  be  in  good  fafety,  at  her  proper  port,  at  and  after  the 
end  of  the  four  months,  for  which  the  infurance  was  made,  there 
could  be  no  lofs.     The  counfel  for  the  plaintiff  cited   many 
cafes,  in  which  the  plaintiffs  had  jijdgment  for  a  total  lofs,  al-  vide  ante,  c.  4. 
though  thcfhips  remained  in  being  ;  mofl  of  which  have  already  P- 73-  i^urr. 
been  referred  to  in  the  chapter  upon  capture.     But  thofe  cafes 
were  abfolutely  denied  by  the  other  lide  ;  or,  if  admitted  at  all, 
it  was  infifted,  that  they  made  for  the  defendant.     This  cir- 
cumflance,  among  many  others,  flated  in  the  introdudion  of  See  the  Introduc- 
this  work,  ferves  to  evince  the  great  fuperiority  which  the  mo-  ^'""  ^^^  '"'^" 
dern  praftice  of  our  courts,  j^  matters  of  infurar^ce,  has  over 
the  ancient. 

In  many  of  the  maritime  countries  on  the  continent  of  Eu- 
rope^  the  time,  within  which  the  abandonment  mufl  be  made,  is 
fixed  by  pofitive  regulation.  Thus  in  France^  it  is  ordained, 
that  all  ceffions  or  abandonments,  as  well  as  demands  in  virtue  i4.tit.infuranee 
of  the  policy,  fhall  be  made  as  follows :  In  fix  weeks,  for  lofies  ^^''  45' 
happening  on  the  coafts  of  the  country,  where  the  infurance 
was  made :  in  three  months,  in  other  provinces  of  our  king- 
dom :  in  four  months,  on  the  coaft  of  Holland^  Flanders^  and 
England:  in  a  year,  in  Spain^  Italy y  Portugal^  Barbary^  Muf-~ 
covy^  Norivay :  and  in  two  years,  for  the  coaft  of  America,  the 
Brq/ilsy  Guinea^  and  other  diftant  countries.  When  thefe 
terms  are  elapfed,  the  demands  of  the  affured  (hall  not  after- 
wards be  admitted.  In  cafes  of  detention,  the  fame  ordinance 
provides,  that  the  abandonmient  fhall  not  be  made  before  fix 

months, 
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months,  if  It  happen   in  Europe  or  Barhary.     If  in   a  more 
diftant  country,  in  a  year;  both  to  commence  from  the  day  of 
Art.  49.  the  notifying  this  detention  to  the  infurers.     A  fimilar  regula- 

z  Mag.  416.        tion  to  that  laft  mentioned  is  to  be  found  in  the  ordinances  of 
Bilhoa. 

In  the  law  of  England  till  lately  we  had  no  limitation  of  time, 
with  refpeil  to  abandonment,  at  leafl  that  I  was  able  to  find  : 
and  I  believe  that  none  fuch  exifted.  But  from  what  has  been 
faid  in  the  preceding  part  of  this  chapter,  it  would  appear,  that 
the  infured  has  a  right  to  call  upon  the  underwriter  for  a  total 
lofs,  and  of  courfe  to  abandon,  as  foon  as  he  hears  of  fuch  a  ca- 
lamity having  happened,  his  claim  to  an  indemnity  not  being  at 
all  fufpended  by  the  chance  ol  a  future  recovery  of  part  of  the 
property  loft  :  becaufe,  by  the  abandonment,  that  chance  de- 
volves upon  the  underwriter;  by  which  means  the  intention 
of  the  contratling  parties  is  fully  anfwercd,  and  complete juftice 
is  done. 

MitchflW.Edie,  I"  a  modem  decifion  it  has  been  held  by  the  court  o{  King's 
jTcrmRep.608.  £gfj(;jy^  that  as  foon  as  the  infured  receive  accounts  of  fuch  a 
lofs  as  entitles  them  to  abandon,  they  muft,  in  the  firft  inftance, 
make  their  eleiElion  whether  they  will  abandon  or  not:  and  if 
they  abandon,  they  muft  give  the  underwriters  notice  in  a  rea- 
fonable  time,  otherwife  they  waive  their  right  to  abandon,  and 
can  never  afterwards  recover  for  a  total  lofs.  This  determi- 
nation was  certainly  equitable  and  juft ;  for  otherwife  it  was  im- 
poflible  to  fay,  at  what  time  the  refponfibility  of  the  underwriter 
was  to  end,  they  would  be  liable  to  be  called  upon  to  contribute 
at  any  indefinite  period,  and  a  great  deal  of  uncertainty  would 
be  introduced  into  this  fyftem  of  law. 

In  a  ftill  more  recent  cafe,  the  doclrine  laid  down  by  the 
court  in  Mitchell  v.  Edie,  as  to  the  obligation  upon  the  affured 
to  make  his  eleftion,  whether  he  will  abandon  or  not,  was 
adopted  and  confirmed. 

Cafe  on  a  policy  of  afsurance  on  linen  on  board  the  Amphi- 
irite^  at  and  from  London  to'  Jamaica. 


Allwood  V. 
Henrkcll, Guild- 
hall Sittings  in 
B.  R.  atrer  Mi- 
chaelinab,  1795' 


The  Amphitrite  was  taken  by  a  French  privateer  within  a  fevy 
leaoues  of  Jamaica.     Part  of  the  property  infured  was  plun- 
dered 
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riered  and  taken  out  of  the  fhip.  The  captain,  boatfvvain,  and  C  HA  P. 
all  but  feven  men,  were  taken  out  of  her :  a  fortnight  after 
fhe  was  captured,  as  the  captors  were  making  their  way  to 
America  \  the  fhip  with  the  remainder  of  her  cargo  was  re- 
taken by  an  Engli/}}  frigate,  and  taken  under  a  prize  mafler  to 
Antigua,  The  fliip  and  cargo  were  both  fold  under  a  decree 
of  the  Vice  Admiralty  Court  o^  Antigua^  by  a  prize  agent,  who 
received  the  proceeds,  and  was  to  pay  them  over  to  the  con- 
cerned, upon  payment  of  one  eighth  falvage  purfuant  to  the 
lail  prize  aft. 

The  capture  and  recapture  were  entered  at  Lloyd' s^  on  the 
15th  of  February  1 795  ;  but  it  was  not  known  where  the  fhip 
was  carried  till  the  30th  o{  March y  when  a  letter  was  received 
at  Lloyd's,  addrefTed  to  the  owners  and  freighters  and  under- 
writers on  fhip  ^OT/>^/Vr//^  and  cargo,  from  the  judge  of  the 
Vice  Admiralty  court  of  Antigua^  informing  them  of  the  ar- 
rival and  fale  of  fhip  and  cargo  under  a  decree  of  the  court, 
and  defiring  to  have  fome  agent  appointed  to  remit  the  pro- 
ceeds to  England.  Powers  of  attorney  were  fent  out  in  April 
by  the  affured  for  this  purpofe  ;  and  the  proceeds  were  defired 
to  be  remitted  to  the  banking-houfe  oi  Snilih,  Payne,  and  Smifk^ 
one  of  which  gentlemen  was  agent  to  the  affured.  The  de- 
fendant was  acquainted  in  April  of  the  lofs,  but  no  abandon- 
ment was  proved  to  have  been  made  till  Augiijl,  near  four 
months  after  Mr.  Payne,  who  was  the  plaintiff's  agent,  had  fent 
out  the  power  of  attorney.  On  the  part  of  the  plaintiff,  it 
was  contended  that,  admitting  there  was  no  abandonment,  in 
this  cafe  the  property  having  been  abfolutely  fold  and  converted 
into  monev,  before  the  parties  knew  where  the  fhip  was  taken 
to,  the  lofs  was  abfolutely  total  in  its  nature ;  and  therefore 
there  was  no  occafion  for  an  abandonment. 

Lord  Kenyan,  though  he  did  not  give  any  decided  opi- 
nion upon  this  point,  inclined  to  think,  "  that  an  abandonment 
was  necefTary  ;  and  that  the  cafe  was  the  fame  as  if  the  pro- 
perty had  remained  infpecie  at  Antigua,  and  had  not  been  fold. 
That  the  affured  is  not  bound  to  abandon  in  any  cafe  ;  and 
might,  in  cafe  the  fales  had  been  veiy  advantageous,  have 
taken  the  benefit  of  them  in  the  fame  manner  as  they  might 
have  retained  this  property,  if  it  had  remained  in  fpecie.    But 

the 
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the  ajjured  mujl  make  his  elcclionfpeedily,  whether  he  will  abandon 
or  nofy  and  put  the  underwriter  into  afituntion  to  do  all  that  is 
necejfpiry  for  the  prefervation  of  the  property.,  whether  fold  or  un- 
fold. He  cannot  lie  by  and  treat  the  lofs  as  an  average  lofsy  and 
take  meafures  for  the  recovery  of  it^  without  communicating  that 
fail  to  the  underwriters^  and  letting  thetn  know  that  the  property  is 
abandoned  to  them" 

Verdid  for  plaintiff,  fubjed  to  an  account  as  for  an  average 
lofs. 

^  ,-,  .  But  If  the  infured,  hearing  that  his  fliip  is  much  difabled  and 

Da  Cofta  v.  . 

Newnham,  has  put  luto  port  to  repair,  exprefs  his  defire  to  the  underwrit- 

J07,  ers  to  abandon,  and  be  diffuaded  from  it  by  them,  and  they  or- 

der the  repairs  to  be  made;  they  are  liable  to  the  owner  for 
all  the  fubfequent  damage  occafioned  by  that  refufal,  though  it 
fliould  amount  to  the  whole  fum  infured.  Becaufe  the  reafon 
why  notice  of  abandonment  is  deemed  neceffary,  is  to  prevent 
'  furprize  or  fraud  upon  the  underwriter  :  but  in  the  cafe  put, 
they  have,  by  their  own  ad,  fuperfeded  the  neceffity  of  notice. 

r  ^l'\  1  ^^  have  thus  taken  a  view,  in  this  and  the  eight  preceding 

chapters,  of  the  nature  of  that  inflrument  by  which  the  con- 
trad  of  infurance  is  effeded  ;  and  of  the  different  modes,  by 
which  it  may  be  conflrued  :  we  have  treated  of  the  various 
loffes,  to  which  the  underwriter  fubjeds  himfelf  by  that  con- 
trad  ;  we  have  fljewn,  when  the  loffes  are  to  be  confidered  as 
partial,  when  as  total ;  and  in  what  cafes,  and  under  what  cir- 
cumflances,  the  infured  fhall  be  allowed  to  abandon  to  the  un- 
derwriter. The  courfe  of  our  enquiry  now  naturally  leads  us 
to  obferve,  in  what  inftances  the  infurcr  is  difcharged  from  any 
refponfibility ;  either  on  account  of  the  contrad  being  void,  from 
its  commencement,  by  reafon  of  fome  radical  defed ;  or  be- 
caufe the  infured  has  failed  to  perform  fome  of  thofe  conditions, 
neceffary  to  be  fulfilled  on  his  part,  before  he  can  call  upon  the 
infurer  for  an  indemnity. 
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CHAPTER     THE     TENTH, 

Of  Fraud  in  Policies. 

TN  treating  of  thofc  caufes,  which  make  policies  void  from    CHAP 
-■■   the  beginning,  or  In  other  words,  which  abfolutely  annul  the  ^• 

contra6l,  it  will  be  proper  in  the  firft  place  to  confider,  how    ^"^^V^*^ 
far  it  will  be  afFefted  by  any  degree  of  fraud.      In  everv  con- 
tra6l  between  man  and  man,  opennefs  and  fincerlty  are  indif- 
penfably  necedary  to  give  it  its  due  operation  ;    becaufe,  fraud 
and  cunning  once  introduced,  fufpicion  foon  follows,  and  all 
confidence  and  good  faith  are  at  an  end.     No  contradl  can  be 
good,  unlefs  it  be  equal ;  that  is,  neither  fide  mud  have  an  ad- 
vantage by  any  means,  of  which  the  other  is  not  aware.     This 
being  admitted  of  contrails  in  general,  it  holds  with  double 
force  in  thofe  of  infurance ;  becaufe  the  underwriter  computes 
his  rifk  entirely  from  the  account  given  by  the  perfon  infured, 
and  therefore  it  is  abfolutely  neceffary  to  thejuftice  and  validity 
of  the  contract,  that  this  account  be  exaft  and  complete.    Ac-  2  Blac.  Com. 
cordingly  the  learned  judges  of  our  courts  of  law,  feeling  that  ^ure  bciT  ifb  ■» 
the  very  effence  of  infurance  confifts  in  a  rigid  attention  to  ^"  ^^'  ^-^^^  I'uf^ 

'  .  ...  rendorft  de  jure 

the  pured  good  faith,  and  the  ftrideft  integrity,  have  conftantly  "at.  1.  5.  c,  9. 
held  that  it  is  vacated  and  annulled  by  any  the  leaft  (hadow  of  flioek,queiT"jur 
fraud  or  undue  concealment.  P"^-  '4-  c-^^. 

Urd.  del.e.v.  14, 
f-  l'^.    I  Blick. 

After  what  has  been  fald,  it  will  hardly  be  neceffary  to  men-  594-  3  Bum 
tion,  that  both  parties,  the  iniuicr,  and  infured,  are  equally 
bound  to  dlfclofe  clrcumllances  that  are  within  their  know- 
ledge ;  and  therefore  if  the  Infurer,  at  the  time  he  underwrites, 
can  be  proved  to  have  known  that  the  fhip  was  fafe  arrived, 
the  contrail  will  be  equally  void,  as  if  the  infured  had  con- 
cealed from  him  fome  accident,  which  had  befallen  the  fliip. 

In  pcrufing  the  numerous  cafes  and  decifions,  which,  I  am 
forry  to  fay,  are  to  be  found  in  our  books  under  this  head,  it 
occurred  to  me,  that  they  were  liable  to  a  threefold  divifion  : 

1  ft,  The 
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I  ft,  The  allegation  of  any  circumftances,  as  fafls,  to  the 
underwriter,  which  the  perfon  infured  knows  to  be  falfe  : 
2dly,  Tiie  fiipprelTion  of  any  circumftances,  which  the  infured 
knows  to  exift  ;  and  which,  if  known  to  the  underwriter, 
might  prevent  him  from  undertaking  the  rifk  at  all,  or  if  he  did, 
might  entitle  him  to  demand  a  larger  premium  :  and,  laftly, 
a  mifrcprefentation.  The  laft  ot  thefe,  a  tnifreprefentatioHy 
feems  to  fall  under  the  firft  head,  the  alleg/itlo  falfi  ;  and  fo  in 
fome  meafure  it  does ;  becaufe  wherever  a  perfon  knowingly 
D»ugl.247.  2ix\A  wilfully  mifreprefents  any  thing,  he  aftertsa  falfchood.  But 
it  was  thought  necelfarv  to  make  a  divifion  for  itfelf  :  becaufe 
if  a  material  fa£l  be  mifreprefented,  though  by  miftake,  the  con- 
traft  is  void,  as  much  as  if  there  had  been  aflual  fraud  :  for 
the  underwriter  has  computed  his  rifk  upon  information,  which 
was  falfe.     Of  each  of  thefe  in  order. 

Nothing  can  be  fo  clear  a  proof  of  fraud,  as  ihe  aftertion  of 
the  truth  of  fome  circumftance,  which  the  perfon  afferting  it 
muft  know  to  be  falfe.  In  our  reporters,  we  do  not  meet  with 
fo  many  cafes  under  this  divifion  of  the  fubjefl,  as  under  the  two 
following  :  and  indeed,  from  the  nature  of  the  thing,  it  is  im- 
poiTible  we  ftiould  ;  becaufe  in  fuch  a  cafe,  the  only  queftion  is> 
did  the  infured  affert  this  to  be  the  truth.  If  he  did,  the  en- 
quiry is  at  an  end  ;  becaufe  we  are  now  prefuming  it  to  be  the 
afTcrtion  of  a  circumftance  v/;tli:n  his  own  knowledge.  This 
being  a  mere  queftion  of  fa61,  is  not  a  fubje6l  for  a  reporter. 
But  in  the  other  cafes,  there  is  greater  room  for  inveftigation ; 
we  may  properly  enquire,  for  inftance,  whether  the  infured 
was  bound  to  difclofe  this  fa6l  \  whether  the  mifrcprefentation 
was  in  a  material  part  \  and  many  other  fimilar  queftions  of 
which  we  fligll  fee  the  neceftity  hereafter. 

'  The  few  following  cafes  will  evidently  (hew,  that  our  idea 
was  rioht,  when  we  fuppofed,  that  under  the  head  of  the  alle- 
gatlo  falfi^  the  only  enquiry  would  be,  whether  the  perfon 
infured,  knowing  the  contrary,  afferted  a  particular  thing  to 
be  true. 

Skinner  327.  In  a  cafe  before  Lord  Chief  Juftice  Holty  in  the  reign  of 

iniliam  aikl  Mury^  that  learned  judge  held,  that  if  the  goods 

were 
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were  infured  as  the  goods  of  an  Hamburgher,  who  was  an  ally,    ^   ^  J^   ^'' 
and  the  goods  were,  in  faCl,   the  goods  of  a  Frenchman^  who    ^s^t^-^y^-,^ 
was  an  enemy  ;  it  was  a  fraud,  and  that  the  infurance  was  not 
good. 

In  another  cafe,  a  letter  being  received,  dating,  that  a  fliip  Robert?  v.  Fon- 
failed  from  Jamaica  for  LomJon^  on  the  24th  of  November^  GuHdh'aii  after 
after  which  an  infurance  was  made,  and  the  agent  told  the  in-  Trm.Term, 
furer,  that  the  fliip  failed  the  latter  end  c^f  December \  this  was 
airo  held  by  Lord  Chief  Jultice  Lee  to  be  a  fraud,  and  the  de- 
fendant had  a  verdift . 

Upon  a  fpccial  cafe  refervcd  for  the  opinion  of  the  court,  the 
following  circumflances  aj)peared. 

It  was  an  adllon  on  the  cafe,  brought  for  the  recovery  of  a  Woulmerv. 

,    ,     r  1-  r-     r  i  i  i  u  Muilman,  5Burr. 

total  lois,  on  a  pohcy  ot  miurance  made  on  goods  and  mercnan-  j^,  j  jjijck. 
dizcs  on  board  the  fliip  Bona  For/una,  at  and  from  North  4-7. 
Bergen  to  any  ports  or  places  whatfoever,  until  her  fafe  ar- 
rival in  London.  It  was  underwritten  thus :  "  Warranted 
"  neutral  (hip  and  property."  The  defendant  underwrote  the 
policy  for  150/.  The  defendant  pleaded  the  general  ilTue,  and 
paid  into  court  the  premium  received  by  him  for  the  faid  infu- 
rance. This  caufe  came  on  to  be  tried  at  Guildhall  before 
Lord  Mansfield -y  when  it  was  admitted,  that  the  plaintiff  had 
interelt  on  board  the  Ihip  to  a  large  value,  to  the  amount  of 
the  fum  infured.  The  ihip,  with  ihe  goods  and  merchandizes 
fo  loaden,  and  being  on  board  her,  after  her  dcpartiire  from 
North  Bergen,  and  before  her  arrival  in  London,  proceeding  on 
her  voyage,  was,  by  the  force  of  winds  and  ftormy  weather 
wrecked,  cafl  away,  and  funk  in  the  feas ;  and  the  faid  goodj 
and  merchandizes  were  thereby  wholly  loft.  It  was  exprefsly 
Hated,  "  that  the  (hip  or  veffel,  called  the  Bona  For/una,  and 
**  the  property  on  board,  at  and  before  the  time  (he  was  loft» 
*'  were  not  neutral  property,  as  warranted  by  the  faid  policy." 

Lord  Mansfield,  and  the  reft  of  the  court,  were  of  opinion, 
that  it  was  too  clear  a  cafe  to  bear  an  argument.  This  was 
no  contrail ;  for  there  was  a  falfehood,  in  refpeft  of  the  condi- 
tion of  the  thing  infured  :  becaufe  the  plaintiff  infured  neutral 
property,  and  this  was  not  neutral  property. 

From 
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C   HA  P.        From  the  preceding  cafe,  we  may    collefl  this  principle, 
K.,,,^-^.-,^^    that    a  falfe  affertion  in  a  policy  will  vitiate  the    contra6l ; 

even   though  the  lofs   happen    in    a    mode  not  affeded  by 

that  falfity. 

Another  obfervation  is  fuggefted  by  the  perufal  of  the  cafe  cf 
IVoolmer  and  Mu'ilman.  It  arofe  upon  a  warranty  ;  and  the 
learned  judges  declared,  that  the  warranty  being  falfe,  there 
was  no  contract.  Now,  as  wc  fhall  fee,  when  we  come  to  the 
chapter  on  warranties,  the  general  rule  with  refpecl  to  them  is 
this,  that  the  noncompliance  with  them  does  not  vacate  the 
contraft  from  the  beginning  ;  but  it  amounts  to  much  the  fame 
thing,  namely,  that  the  infured,  not  having  complied  with 
thofe  conditions,  which  he  had  taken  upon  himfelf  to  perform, 
cannot  recover  againft  the  underwriter. 

But  the  following  anfwer  is  fubmitted,  v.'hich,  if  allowed, 
vvill  reconcile  any  feeming  difference,  that  arifes  in  the  cafes 
upon  the  fubjeci.  Wherever  a  man  warrants  a  thing  to  be 
true,  which,  at  the  time  he  docs  fo,  he  mufl  unavoidably 
know  to  be  falfe,  it  comes  under  the  allegat'io  falji^  and  the 
contraft  is  void,  as  in  the  cafe  juft  reported.  But  if  he  war- 
rant or  undertake  that  a  certain  thing  (hall  be  done,  for  in- 
ftance,  that  the  (liip  (hall  fail  with  convoy,  or  on  a  particular 
day  ;  thefe  being  circumftances  materially  varying  the  rifi<, 
the  underwriter  (hall  not  be  refponfible  for  a  lofs,  if  they  are 
not  complied  with  :  but  the  contra6l  is  not  void  from  the  be- 
ginning, nor  docs  the  infured  incur  any  moral  guilt ;  becaufe 
they  do  not  depend  entirely  for  their  performance  upon  the  will 
of  theperfon  inuired,  nor  could  they  be  within  his  knowledge, 
£t  the  time  he  entered  into  the  contra61. 

A  (hort  time  after  the  cafe  of  IVoolmer  againft  Mu'ihnan  had 
been  decided,  another  very  fimilar  cafe  came  on  at  Guildhall 
before  Lord  Mansfield. 

temandesv.  Dft       It  was  an  aflion  on  a  policy  of  infuranceon  goods  laden  on 
afte/Hi/.AG.j.    board  f-.th  a  fliip,  warranted  a  Portugucze.  The  infurance  was 
made  during  the  Freneh  war,  when  the  premium  would  have 
baen  much  higher  on  an  Engltflj  fhip.     The  plaintiff  gave  par- 
tial  evidence  of  her  being  a  Portiigueje  \  and   that   (he  was 

ohjiged. 
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obllgccU  on  accouni:  of  perils  of  tlie  fca,  to  put  into  a  C  H  A.  P. 
French  port,  by  vvhicli  the  cargo  was  fpoilcJ.  1  his  was  aJ-  y_^^^,.,^y 
mitted  by  the  defendant,  who  contended  iliat  during  her  ftay 
at  the  French  port,  (lie  was  Hbelled,  and  concJemned  as  not 
being  Portugueze :  and  that  ahhougli  the  goods  were  loft  by  a 
dijjrent  peril,  yet  in  fa6i  the  fhip  was  not  Portugueziy  (being 
infured  as  fuch),  and  that  this  vitiated  tlie  poHcy  ab  initio — and 
this  was  agreed  to  be  law.  In  order  to  prove  thit  (he  was  not 
Portw^ueze,  the  defendant  produced  the  fentence  of  condem- 
nation, and  the  confirmation  thereof  in  the  courts  of  France  . 
and  an  anfwer  of  the  prefent  plaintiff  in  the  court  of  Chancery 
here,  by  which  it  was  admitted,  that  the  fiiip  was  condemned 
as  not  being,  or  under  pretence  of  not  being,  Portugueze. 

Lord  Mansfield. — "As  the  fentence  is  always  general  (without 
expreflingthe  reafon  of  the  condemnation)  attefted  copies  of  the 
libel  ought  in  ftri6lnefs  to  have  been  produced,  to  (hew  upon 
what  ground  the  (hip  was  libelled  againft.  But  as  the  plaintiff 
has  by  his  anfwer  in  Chancery  admitted  that  (he  was  con- 
demned, as  not  being  Portugueze  \  when  added  to  the  expref- 
fion  ufed  in  the  fentence  of  confirmation,  that  thejhip  was  con- 
demned in  the  court  of  prizes^  there  is  fufficier\t  evidence  for  us 
to  proceed  upon."  The  defendant,  the  underwriter,  had  a 
•  verditl. 

The  fecond  fpecies  of  fraud,  which  affe^ls  infurances,  is  the 
concealment  of  circumftances,  known  only  to  one  of  the  par- 
ties entering  into  the  contraft.     Upon  this  head,  the  principles 
of  law  are  pcrfedlly  clear,  free  from  doubt  or  polTibility  of  error. 
Concealment  of  circumftances  vitiates  all  contrafts,  upon  the  t  Black.  Rep. 
principles  of  natural  law.       Infurance  is  a  contradl  of  fpecu-  ^  ^' 
lation.     The  fa8s,  upon  which  the  rifk.  is  to  be  computed,  lie, 
for  the"  moft  part,  within  the  knowledge  of  the  infured  only. 
The  underwriter  muft  therefore  rely  upon  him  for  all  neccfTary  i  Bhck.  Rep. 
information  ^  and  muft  truft  to  him,  that  he  will  conceal  no-  ^'^'^ 
thing,  fo  as  to  make  him  form  a  wrong  eftimate.     If  a  miftake 
happen,  without  any  fraudulent  intention,   ftill  the  contraft  is 
annulled,  becaufe  the  rifk   is  not  the  fame,  wdiich  the  under- 
writer intended.    Good  faith  forbids  either  party,  by  conceal- 
ing what  he  privately  knows,  to  draw  the  other  into  a  bargain, 
from  his  ignorance  of  that  fa6t,  and  hi:i  belief  of  die  contrary. 

s  l"h-Vi 
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.Thefe  principles  have  been  uniformly  fupportcd  by  a  variety 
ofdccifions.  ^ 

PaCoilav.Scnn-  One  hdving  a  doubtful  account  of  his  fhip,  that  was  at  fca, 
TV,  2  p.  Wiil,  namely,  that  a  fhip,  dcfcribed  like  his,  was  taken,  infuied  her, 
^"•-  without  giving  any  notice  to  the  infurers  of  what  he  had  heard 

either  as  to  the  hazard,  or  the  circuniflances,  which  might  m- 
duce  him  to  believe  that  his  fhip  was  in  great  danger,  if  not 
atlually  lofl.  The  infurers  bring  a  bill  for  an  injunction,  and 
to  be  relieved  againft  the  infurance  as  fraudulent. 

Lord  Chancellor  Mdcclesfidd. — "  The  infured  has  not  dealt 
fairly  with  the  infurers  in  this  cafe  ;  he  ought  to  have  difclofeci 
to  them  what  intelligence  he  had  of  the  fliip's  being  in  danger, 
and  which  might  induce  him,  at  IcaTr,  to  fear  that  it  was  lof}, 
though  he  had  no  certain  account  of  it.  For  if  this  circum- 
flance  had  been  difcovered,  it  is  irapofTible  to  think,  that  the 
infurers  would  have  infured  the  fhip  at  fo  fmall  a  premium  as 
they  have  done  ;  but  either  would  not  have  infured  at  all,  or 
would  have  infilled  on  a  larger  premiuu),  fo  that  the  conceal- 
ment of  this  intelligence  is  a  fraud."  W^hereupon  the  policy 
was  decreed  to  be  delivered  up  with  cofls,  but  the  premium  to 
be  paid  back,  and  allowed  out  of  the  cofls. 

Sennian  v.  Fon-  In  another  cafe  it  appeared,  that  on  the  25th  oi  Augiiji  1740, 
i^v,.'  ■  '  the  defendant  underwrote  a  policy  from  Carolina  to  Holland. 
It  came  out  in  evidence,  that  the  agent  for  the  plaintiflPhad  on 
the  23d  of  Augufl^  (two  days  before  the  policy  was  efFe£ied], 
received  a  letter  from  Coivesy  dated  the  2ifl  oi  Augujl^  where- 
in it  is  faid  :  "  On  the  1 2th  of  this  month,  I  was  in  company 
"  with  the  (hip  Davy  (the  fhip  in  quellion) ;  at  twelve  at  night 
"  lofl  fight  of  her  all  at  once  ;  the  captain  fpoke  to  me  the  day 
**  before  that  he  was  leaky,  and  the  next  day  we  had  a  hard 
"  gale."  The  fhip,  however,  continued  her  voyage  till  the 
1.9th  of  Augtijlf  when  fhe  was  taken  by  the  Spaniards ;  and 
there  was  no  pretence  of  any  knowledge  of  the  aflual  lofs  at 
the  time  of  the  infurance,  but  it  was  made  in  confequence  of 
a  letter  received  that  day  from  the  piaintifT  abroad,  dated  the 
2;  til  "June  before. 

Lord 


O  F    F  R  A  U  D    I  N    P  O  L  I  C  I  E  S.  iSo 

Lord  Chief  TuRice  Lf/cleclared,  "  that  as  thefe  are  contrafls  C  II  A  P. 
upon  chance,  each  party  ought  to  know  all  the  circumflances. 
And  he  thought  it  not  material,  that  the  lofs  was  not  fuch  an 
one  as  the  letter  imported  ;  for  thofe  things  are  to  be  confidered 
in  the  fituation  of  them  at  the  time  of  the  contract,  and  not  to 
be  judged  of  by  fubfequent  events.  He  therefore  thought  it  a 
flrong  cafe  for  the  defendant."  The  jury  found  accordingly. 

In  an  aflion  on  a  policy  of  infurance,  the  cafe  was,  that  the  Hodgfon  v.  Ri- 
fliip  was  infured  at  and  from  Genoa.,  liable  to  average  ;  her  load-  Rep.  40?. 
ing  confilUng  of  pot-alh,  verdigrcafe,  cotton,  and  other 
perifhable  commodities.  This  loading  was  put  on  board  at 
Leghorn  the  loth  of  Augufi^  and  the  vell'el  had  lain  at  Genoa 
above  five  months,  being  originally  bound  for  Dublin  ;  but 
lofing  her  convoy,  flie  put  into  Genoa  the  13th  of  Augujfy  and 
lay  there  till  the  5th  of  Januaryy  when  flie  failed.  And  the 
infurance  was  made  the  20th  of  January  ;  at  which  time 
thefe  circumftances  were  known  to  the  aflured,  but  not  com- 
municated to  the  underwriter.  A  few  days  after  (lie  put  to  fea, 
Ihe  was  fiiattered  by  a  florm,  and  the  cargo  confiderably  dama- 
ged. The  jury  found  a  verdiM  for  the  plaintiff;  and  a  new 
trial  was  moved  for  on  this  ground,  that  the  policy  was  bad  ab 
initio^  for  want  of  a  due  dilclofure  of  the  circumftances. 

Lord  Mansfield. — "  The  queflion  is,  whether  here  was  a  fuf- 
ficient  dilclofure  ;  that  is,  whether  the  faft  concealsd  was  ma- 
terial to  the  rifk  run.  This  is  a  matter  of  fa6i ;  and  if  material, 
the  confequence  is  matter  of  law,  that  the  policy  is  bad.  Now 
who  can  fay,  that  no  rifk  was  run,  during  the  five  months  ftay 
at  Genoay  or  no  damage  happened  in  that  period  ?  The  policy 
is  founded  on  mifreprefentation :  the  fhip  is  infured  "  at  and 
*'  from  Genoa  to  Dublin ;  the  adventure  to  begin  from  the  load- 
"  ing,  to  equip  for  this  voyage."  This  plainly  implies,  that 
Genoa  was  the  port  of  loading  :  and  at  the  trial,  all  the  witnefTes 
faid,  that  by  ufage,  it  was  material  to  acquaint  the  under- 
writer, whether  the  infurance  was  to  be  at  the  commencement 
or  in  the  middle  of  a  voyage. 

Mr.  Juftice  PFilmot. — "  The  fa61  difclofed  by  this  policy  is 
not  true,  that  Genoa  is  the  loading  port ;  for  fo  it  mufl  be  un- 
derftood.     In  fuch  cafes  I  will  not  fpeculate  upon  the  materi- 
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CHAP,  ality,  or  imMiateriality  of  the  fact.  Not  but  ihat  I  think, 
the  length  of  the  ilay  at  Genoa  is  very  niatcrul,  in  cafe  of 
fuch  pcriniabie  commodities." 

Mr.  Juflice  I'afes. — *'  The  conceahnent  of  material  circum- 
flances  vitiates  a!!  contrails,  upon  the  principles'of  natural 
law.  A  mar!,  it  kept  ignorant  of  any  material  ingredient, 
may  fifcly  fay,  it  is  not  his  contrad.  And  1  think  this  fafl 
material,  tor  ihe  reafoas  before  given."  A  new  trial  was  ac- 
cordingly g! anted. 

The  docliine,  fa  accurately  laid  down  in  the  preceding 
cafes,  has  fmce  been  the  principle,  on  which  feveral  verdi6is 
have  been  given,  in  caufes  of  this  nature  ;  a  few  of  which  it 
v/ill  be  proper  to  mention. 


Rac'iiiTe  ,ind  An  aiSlion  was  brought  on  a  policy  of  affurance  on  goods 

Jiionici  V.  Sliool-  ,  -     ,        t,  r  ^    n   i^  .  7   r  i  n       v    i r  ■    * 

bied.  iiif.  at        O"  board  the  M.itty  and  Betty^  at  and  from  the  coalt  oX  Africa 
Guild,  after        ^^   ^xcx  lall  difcliarging  port  in  the  Brittjh  Weft  Indies.     The 

i  I  ill.  1 760.  fc>      &    1  •"  -' 

objedlion   made  to   paying  the   lofs  was,  that  there  had  been 
a  material  concealment,  or  mifreprefentation  of  the  true  flate 
or  fituation  of  the  fliip  and  voyage  at  the  time  of  underwrit- 
xw?  the  policv.     The  lliip  had  been  fent  out  to  trade  on  the 
woall  of  Africa^  with  direflions  to  proceed  from  thence  to  the 
Biitijh  IVeJl  Indies^  and   to   flop   at  Barbadoes^    if  llie   could 
get  zfiile\    if  not,  to  proceed  to  Mont  ego-Bay.     On  the  2d 
of  Oilober  fhe  failed  from  St.  Thomas's  on  the  coafl;  of  Africa^ 
with  a  cargo  of  flaves,  and  was  taken  on  the  6th  of  Decem- 
ber following  by   an  /hnerican  privateer.     A  letter  was   re- 
ceived  b)'  a   hovSi:  I'A  I Jverpo')!  on  the.  2i{i  oi  Febriieiry^  men- 
tioning, that  the  (hip  was  well,  and  had  failed  from  St.  Tho- 
ni/is's  on  the  2d  of  Ocioher.     This  information  was  communi- 
cated next  day  to  tiie  plaintiffs,  who   in   confequencc  of  it, 
wrote   the   f^inie  evening   to  two  different    brokers,  to  get  a 
neiv  infuiance  on  the  Ihip,  there  having  been  one  before,  and 
another  on  ihe  cargo,  which   laR  was  tl)e  (ubjc61  of  the  pre- 
Iciit  adlion.     In   the  inllruQions  to  the  brokers,  the  plaintiffs 
fay   nothing  of  the  fliip  from  the  time  of  her  firft  failing; 
but  to  one  of  the.  brokers,  they  wrote  thus  ;  "  we  fliould  be 
"   glad,  if  you  would  get  us  600/.  more  on  the  fhip,  as  flie 
*'  is  rather  long  \    and  we  think  it  not  prudent  to  run  fo  large 
''  a  i\?*^  at  fo  ciitical   a   time.      We   expe£l   to  hear  foon 
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*«  of  licr."  It  had  afterwards  occurred,  that  the  policy  C  }I  A  P. 
might  be  affedlcd,  if  intimation  was  not  given  of  tlie  letter,  v»^^->^— ^^ 
which  had  been  received.  The  broker,  therefore,  by  direc- 
tion of  the  piaintifiTs,  added  to  the  inllru'iioiis  :  "  the  above 
"  (hip  was  on  the  coad  the  2d  of  Ocloher  \'  but  faid  nothing 
of  her  having  failed  from  St.  Thomcis.  The  policy  was  dated 
the  2ifl  oS.  Mdich. 

Lord  Mainfidcl. — "  The  infured  is  bound  to  reprefent  <;o  the 
underwriter  all  the  material  circuinflances  of  the  fhip  and  voy- 
age. If  he  do  n  )t,  though  by  accident  only,  or  negleft,  the 
underwriters  arc  not  liable:  a jorliori^  if  he  fupprefs  nr  mif- 
repiefent  from  fraud.  The  quellion  is,  whether  this  be  one 
of  thole  cafes,  which  is  aflfefted  by  mifreprefentation  or  con- 
cealment ■  If  the  plaintiffs  concealed  any  material  part  of  the 
information  they  received,  it  is  a  fraud  \  and  the  infurers  are 
not  liable."  Tiie  jury  iuund  for  the  defendant  agreeably  to  his 
lordll.ip':;  dircdlion. 

In  another  cafe,  the  policy  was  on  tlie  brig  Richard  zX  and  Flllis  v.  Biuttoo, 
from  Plymouth  to  Brljtol.     Several  letters  paJleJ  bel'veen  the  Guiidh.  after 
plaintiff  and   the  b)(;ker,  who  e{fecU'd  the  policy,  as  to  the  ^'"'  '''^"' 
premium  at   which  the  infurance  could  be  made  :   at  laft,  it 
was  underwritten  at  four  guineas  per  cent.      The  broker's  in- 
ftruclions  Rated  the  Jhip  ready  to  Jail  on  thu  24th  of  December. 
The  broker  reprefented   to  the  underwriter,  that  the  fhip  was 
in  port,  wlien  in  faft  (lie  had  failed  the  23d  o{  December. 

Lord  Mansfield {^mS^  "that  tliis  was  a  material  concealment 
and  mifreprefentation."  The  jury,  however,  hefitated  :  his 
lordlhip  then  laid  down  the  following  as  general  principles. — 
"  In  all  infurances,  it  is  effential  to  the  contraft,  that  the  aflfured 
fhould  reprefent  the  true  ftate  ol  the  Ihip  to  the  beft  of  his 
knowledge.  On  that  information  the  underwriters  engage. 
If  he  flaje  that  as  a  faft,  which  he  does  not  know  to  be  true, 
but  only  believes  it,  it  is  the  fame  as  a  warranty.  He  is 
bound  to  tell  the  underwriters  truth.  In  the  prefent  in- 
furance, the  only  material  point  is  this :  had  the  (hip  failed,  or 
was  file  in  port  r"  Upon  this,  the  jury  found  for  the  defendant. 

But  although  the  rule  is  laid  down  Thus  generally^  that  one 
of  the  contrafling  parties  is  bound  to  conceal  nothing  from  the 
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C    H    A    P.    other  ;  vet  it  is  by  no  means  fo  p-eneral,  as  not  to  admit  of  an 

X  ■  '  •  . 

exception.     Aliud  eji  ceJare^   uliud  tacere.     There   arc  many 

matters,  as  to  which  the  iiifureci  may  be  innocently  filent.  ift, 
As  to  what  the  infurer  knows,  however  he  came  by  that  know- 
ledge. 2d,  As  to  what  he  ought  to  know.  3d,  As  to  what 
leflens  the  rilk.  An  underwriter  is  bound  to  know  pohtical 
perils,  as  to  the  Hate  of  war  or  peace.  If  he  infure  a  priva- 
teer, he  needs  not  be  told  her  deftination.  And,  as  men 
reafon  differently  from  the  fame  faQs,  he  needs  not  be  told 
another's  conclufions  from  known  fa<51s. 

Thefe  ideas  were  fully  entered  into,  explained,  and  illuf- 
trated  in  the  argument  of  Lord  Mansfield^  in  delivering  the 
opinion  of  the  court  in  Carter  v.  Boehm, 

Carter v.Boehm,       This  was  an  infurance  caufe  upon  a  policy,  interefl;  or  no 

3  Burr.  19OV         .  .  ^  r  • 

and  I  Biack.        intereft,  without  benefit  of  falvage.     The  inlurance  was  made 
ante  ^c^  I  p  12.    ^y  ^^  plaintiff,  for  the  benefit  of  his  brother,  governor  George 
Carter.     Tlie  jury  found  a   verdid   for  the   plaintiff;    upon 
which  a  new  trial  was  moved  for,  on  the  ground,  that  circum- 
llances  had  not  been  fufficiently  difclofed.    Lord  Mansfield  tc- 
ported  the  evidence  given  at  the  trial  ;  by  which   it  appeared, 
that  it  was  a  policy  of  infurance  for  one  year,  namely,   from 
the  i6lh  of  Odoher  1759,  to  the  1 6th  October  1760,   for  the 
benefit  of  the  governor  of  Fort  Marlborough^    George  Carter^ 
again  ft  the  lofs  of  Fort  Marlborough^  in  the  ifland  of  Sumatra., 
in  the  Eafl  Indies^  by   its  being  taken  by  a  foreign  enemy. 
The  event  happened  :   the  fort  was  taken,  by  Count  D' EJlaigney 
within  the  year.     The  firft  witnefs  was  Cawthorney  the  broker, 
who  produced  the  memorandum  given  by  the  governor's  bro- 
ther (the  plaintiff)  to  him  ;  and  the  ufe  made  of  thefe  inflruc- 
lions  was  to  fliew,  that  the  inft^rance  was  made  for  the  benefit 
of  governor  Carter^  and  to  infuie   htm  againfl  the  taking  of 
the  fort  by  a  foreign  enemy.      Both  parties  had  been  long  in 
Chancery ;    and  the  depofitions,  there  made  on  both   fides, 
were  read  as  evidence  upon  this  trial.     It  was  obje<Red  on 
behalf  of  the  defendant,  to  be  a   fraud,    by  concealment  of 
circumftances,  which  ought  to  have  been  difclofed  ;  and  par- 
ticulaily  tlie  wcukncfs  oi  the  fori,   and   the  probability  of  it^ 
being  attacked  by  the  French  :  which  concealment  was  offered 
to  be-  proved  I'V  tv/o  letters.     '^Jhe  fiifl  was  a  letter  from  the 
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governor  to  his  brother  Roger  Curt  ct\\\\s  truftee,  and  the  plain-    C    II   A   P. 
tiff  in  this  cauie  :    the  iucond  was  from  the  governoi"  to  the 
Hci/i  India  Company- 

The  evidence  in  reply  to  this  objeflion,  confided  of  three 
depofitions  in  Chancery  \  fetting  forth,  that  the  governor  had 
20,000/.  in  effeds ;  and  had  only  infured  10,000/.:  and  that 
he  was  guilty  of  ho  fault  in  defending  the  fort.  The  firft;  of 
thefe  depofitions,  was  captain  Tryons,  which  proved,  that  this 
was  not  a  fort  proper,  or  defigned.,  to  refill  European  enemies  ; 
but  Only  calculated  for  defence  againfl  the  natives  of  the  ifland 
of  Sianalr-a:  that  the  governor's  office  is  not  military,  but  only 
mercantile  :  and  that  Fori  Marlborough  is  only  a  fubordinate 
faflory  to  Fort  St.  G.eorge.  There  was  no  evidence  to  the 
corftrary  \  and  a  fpecial  jury  found  a  verdi6l  for  the  plaintiff. 

After  argument  at  the  bar,  upon  the  motion  for  a  new  trial, 
and  time  taken  by  the  court  to  deliberate,  their  unanimous 
opmion  was  delivered  by 

Lord  MansJi^liJ.—'^'-  This  Is  a  motion  for  a  new  trial.  In  fup- 
port  of  i-t,  the  counfel  for  the  defendant  contend,  that  fome 
circumftances  in  the  knowledge  of  governor  Carter.^  not  having 
been  mentioned  at  the  time -the  policy  was  underwritten,  amount 
to  a  concealment,  which  ought,  in  law,  to  ayoid  the  policy. 
The  counfel  for  the  plaintiff  inCft^  that  the  not  mentioning 
thefe  particulars  docs  not  amount  to  a  concealment,  which  ought, 
in  law,  to  avoid  the  policy  ;  either  as  a  fraud,  or  as  varying  the 
contra6L  ift.  It  may  be  proper  to  fay  fomething,  in  general 
of  concealments  which  avoid  a  policy.  2dly,  To  flate  parti- 
cularly the  cafe  now  under  confideration.  3dly,  To  examine, 
whether  the  verdi6>,  which  finds  this  policy  good,  although 
the  particulars  objede^  weje  not  mentioned,  is  well  founded. 

"  Firft,  Infurance  is  a  coRtraft  upon  fpeculation.  The  fpecial 
fafls,  upon  which  the  rifk  is  to  be  computed,  lie  moft  com- 
monly in  the  knowledge  of  the  infured  only.  The  under- 
writer trufts  to  his  ftatement,  and  proceeds  upon  confidence, 
that  he  does  not  keep  back  any  circumftances  within  his  know- 
ledge, to  millead  tlie  underwriter  into  a  belief  that  the  cir- 
cumllance  does  not  exift,  and  to  induce  him  to  eftimate  the  rifk, 
as  it  it  did  not  exift.  The  keeping  back  fuch  circumftance  is 
a  fraud  ;  and  therefore  the  policy  is  void.     Although  the  fup- 
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C    II    A   P.    prefTion  fhoLild  happen  through  miftakc,  without  any  fraudulent 
,         ^'       .    intention  ;   yet  ftill  the  underwriter  is  deceived,  and  the  po- 
hcv  is  void  :    becaufe  the  riPx  run  is  really  different  from  the 
rifk.  underftood,  and  intended  to  be  run  at  the  time  of  the 
agreement.     The  policy  would  equally   be  void  agalnft  the 
underwriter,  if  he  concealed  any  thing;   as  if  he  infured  a  fliip 
on  her  voyage,  which  he  privately  knew  to  be  arrived  :    and 
an  a6llon  would  lie  to  recover  the  premium.     The  governing 
principle  is  applicable  to  all  contracls  and  dealii?gs.      Good 
faith  forbldseither  party,  by  concealing  what  he  privately  knovvs^ 
to  draw  the  other  into  a  bargain,  from  his  ignorance  of  that 
fa8.,  and  his  believing  the  contrary.    But  either  party  may  be 
innocently  filent  as  to  grounds  open  to  both,  to  exercife  their 
Cicero  de  Of?i-     judgments  upon.     Al'iud  eji  celare  ;  aliud  tacere  :  neque  enim  id 
ens,  lb.  J.  c.  i-,         i-^iiyc  qulcqiiid  reliceas  ;  fed  cum  quod  tu  fcias,  id  ignorarcy 
emohmenti  tut  caufa^  velis  eos^  quorum  iutcrfit  id  Jcire.     This  de- 
finition of  concealment,  rcllrained  to  the  efficient  motives,  and 
precife  fubjeQ  of  any  contra6i,  will  generally  hold  to  make  it 
void,  in   favour  of  the  party  uiiflL-d  by  his  ignorance  of    the 
ihinff  concealed.       There  are  many  matters,  as  to  which  the 
infured  may  be  innocently  filent  ;   he  needs  not  mention  what 
the  underwriter  knows,  y"aV«//V/  utrinqne  par  pares  contrahcnla 
facit.   An  underwriter  carmot  Infill  that  the  policy  is  void,  be- 
caufe the  infured  did  not  tell  him  what  he  aclually  knew,  what 
way  foever  he  came  to  the  knowledge.  The  infured  needs  not 
mention  what  the  underwriter  ought  to  know  ;  what  he  t^kes 
uoon  himfelf  the  knowledge  of;  or  what  he  waives  being  in- 
formed of.      The  underwriter  needs  not  be  told  what  leffens 
the  rlfk  agreed,  and  underftood  to  be  run  by  the  exprefs  terms 
of  the  policy.   He  needs  not  be  told  general  topics  of  fpecula- 
tlon:  as  fur  inftance,  the  underwriter  is  bound  to  know  every 
caufe,  which  may  occafion  natural  perils;  as  the  difficulty  of  the 
voyage  ;  the  kind  of  feafom  ;  the  probability  of  lightning,  hur- 
ricanes, and  earthquakes.     He  is  bound  to  know  every  caufe, 
which  may  occafion  political  perils  ;  from  the  rupture  of  Rates ; 
from  war,  and  the  various  operations  of  war.     He  is  bound  to 
knov/  the  probability  of  fafety,  from  the  continuance  and  return 
of  peac'j ;    from    the    imbecility  of  the   enemy,  through   the 
wcaknefs  of  their  councils,  or  their  want  of  ffrength.     If  an 
unJcrwiitcr  infuie  i>ilvate  Ihips  of  v.ar,  l.y  fta,  and  on  fl^ore 
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from  ports  to  ports,  and  from  places  to  places,  any  where,  he  C  H   A   P. 
needs  not  be  told  the  fecret  enterprlfes,  upon  which  they  are   ^^^^,^-.^1.,^^ 
deftlned  :   becaufe  he  knows  lonie  expedition  muft  be  in  view  : 
and  from  the  nature  of  his  contra6l,  he  waives  the  information, 
without  being  told.     It  he  infure  for  three  years  he  needs  not 
he  fold  any  circumftance  to  (hew  it  may  be  over  in  two  :  or> 
if  he  infure  a  voyage  with  liberty  of  deviation,  he  needs  not 
be  told  what  tends  to  fhew  there  will  be  no  deviation.      Men 
argnc  dillt-'rently,  from  natural  phasnoraena,  and  political  ap- 
pearances :    they  have  different  capacities,  different  degrees  of 
knowledge,  and  different  intelligence.  But  the  means  of  infor- 
mation and  judging,  are  open  to  both :  each  profeffes  to  a6l  from 
his  own  fkill  and  fagacity  ;  and  therefore,  neither  needs  to  com- 
municate to  the  otlier.  Tiie  rcafon  of  the  rule,  which  obliges  the 
parties  to  difclofe,  is  to  prevent  fraud,  and  encourage  good  faith, 
it  is  adapted  to  fuch  fatts  as  vary  the  nature  ot  the  contra6l, 
which  one  privately  knows,  and  the  other  is  ignorant  ol,  and 
has  no  reafon  to  fLifpedl.    The  queflion,  therefore,  mull  always 
be,  **  Whether  there  was,  under  all  the  circumftances,  at  the 
time  the  policy  was  underwritten,  a  fair  ftatcment,  or  a  con- 
cealment :   fraudulent,  if  defigned  ;  or,  though  not  defigned, 
varying  materially  the  objedl  of  the  policy,  and  changing  the 
rifle  underflood  to  be  run." 

2dly.  *'This  brings  me  in  the  fecond  place, to  ftate the  cafe  now 
under  confideration.  The  policy  is  againft  the  lofs  of  i<'(?r/Aff7r/- 
borough^  from  being  deftroyed  by,  taken  by,  or  furrendered  unto 
any  Europtan  enemy,  between  the  i6th  of  OSiober  1759,  and 
-  the  1 6th  of  OCtoher  1760.  The  underwriter  knew  at  the  time, 
that  the  policy  was  to  indemnify,  to  that  amount,  George  Carter 
the  governor  of  Fort  Marlhorough,  in  cafe  the  event  infured  a- 
gainft  fliould  happen.  The  governor's  inllru6lions  for  the  infu- 
rance  bearing  date  at  Fort  Marlborough.^  the  22d  of  September 
1759,  were  laid  before  the  underwriter.  Two  a£lions  upon 
this  policy  were  tried  before  me  in  the  year  1 762.  The  defend- 
ants then  knew  of  a  letter  written  to  the  Eajl  India  Company, 
which  the  Company  offered  to  put  into  my  hands  ;  but  would 
not  deliver  it  to  the  parties,  becaufe  it  contained  fome  matters,  vide  ante  c.  u 
which  they  did  not  think  prc^per  to  be  made  publick.  An  oh-  ^'  '^• 
jeclion  that  occurred  to  mc  at  the  trial,  whether  a  policy  againil 
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C  H  A  p.  the  lofs  of  Fort  Marlborough^  for  the  benefit  of  the  governor, 
was  good ;  upon  the  principle,which  does  not  allow  a  failor  to 
infure  his  wages.  But  confidering  that  this  place,  though  called 
a  fort,  was  really  but  a  faftory  or  fettlement  for  trade  ;  and  that 
he,  though  called  a  governor,  was  really  but  a  merchant :  confi- 
dering too,  that  the  law  allows  a  captain  of  a  fliip  to  infure 
goods,  which  he  has  on  board,  or  his  fhare  in  the  fliip,  if  he  be  a 
part  owner  ;  and  the  captain  of  a  privateer,  if  he  he  a  part  own- 
.et,  to  infure  his  fhare  :  confidering  alfo,  that  the  objetiion  could 
not,  upon  any  ground  of  juflice,  be  made  by  the  underwriter 
who  knew  him  to  be  governor,  at  the  time  lie  took  the  premium, 
and  as  with  regard  to  principles  of  public  convenience,  the  cafe 
fo  ftldom  happens  (I  never  faw  one  before),  any  danger  from 
the  example  is  little  to  be  apprehended  :  I  did  not  think  myfelf 
warranted,  upon  that  point,  to  nonfuit  the  plaintiff;  efpecially 
as  the  objection  did  wqa.  come  from  the  bar.  Though  this 
point  was  mentioned  at  the  laft  trial,  it  was  not  infifted  upon  ; 
nor  has  it  been  fcrioufly  argued,  upon  this  motion,  as  lufhcient 
alone  to  vacate  the  policy  :  and  if  it  had,  we  are  all  of  opinion, 
that  we  are  not  warranted  to  fay,  that  it  is  void,  upon  this  ac- 
count. Upon  the  plaintiff's  obtaining  the  two  former  verdifls, 
the  underwriters  went  inro  a  court  of  Equity  ;  where  they  have 
had  an  opportunity  to  fift  every  tiling  to  the  bottom,  to  gei. 
every  difcovery  from  the  governor  and  his  brother,  and  to  ex- 
amine any  witnelfcs  that  were  upon  the  fpot.  At  lafl,  after  the 
fulleft  invelligation  of  every  kind,  the  prefent  aftion  came  on 
to  be  tried  at  the  fittings  after  lafl  term.  The  plaintifFproved 
without  contradiftion,  that  the  place  caKcd  Bencoolen  or  Fort 
Marlborough t  is  a  faftory  or  fettlement,  but  no  military  fort 
or  fortrefs  :  that  it  was  not  eflablifhed  for  a  place  of  aims  or 
defence  againft  the  attacks  of  an  European  enemy  ;  but  merely 
for  the  purpofe  of  trade,  and  of  defence  againfl  the  natives  : 
that  the  fort  was  only  intended  and  built  to  keep  off  the  country 
blacks :  that  the  only  fecurity  againfl  European  fliips  of  wajr 
confifled  in  the  difficulty  of  the  entrance  and  navigation  of  the 
river,  for  want  of  proper  pilots  :  that  the  general  ffate  and 
condhion  of  the  faid  fort,  and  of  the  flrength  thereof,  were  in 
general  well  known,  by  mofl  perfons  coiiverrant  or  acquainl- 
ed  with  hulian  affairs,  or  the  ffate  of  the  Company's  fattories 
t>x  fettlements  ;  and  could  not  keep  fecrct  or  concealed  from 
.Dcrfons,  wiio  fhould  endeavour,  b)'  proper  ent|uiry,  to  uiform 
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themfelves :  that  there  were  no  apprehenfions  or  intelligence  of   CHAP. 
any  attack  by  the  Frsnch^  until  they  attacked  Natta!  in  Febru- 
ary 1760  :  that  on  the   8th  of  February  1760,  there  was  no 
fufpicion  of  any  defign  by  the  French  :  that  the  governor  at  that 
time  bought  of  the  witnefs goods  to  the  value  of  4,000/.  and  had 
goods  to  the  value  of  above  20,000/.  and  then  dealt  for  50,000/. 
and  upwards :  that  on  the  ifl;  of  Jpril  1760,    the  fort  was  at- 
tacked by  a  French  man  of  war  of  64  guns,  and  a  frigate  of  20 
guns,  under  the  Co7?ite  D'E/^aigne,   brought  in  by  Dutch  pilots, 
was  unavoidably  taken,  and  afterwards  delivered  to  the  Dutch^ 
the  prifoners  being  fent  to  Batavia,     On  the  part  of  the  de- 
fendant, after  all  the  opportunities  of  enquiry,  no  evidence  was 
offered,  that  the  French  ever  had  any  defign  upon  Fort  Marlbo- 
rough,  before  the  end  of  March   1760  ;  or  that   there  was  the 
Icaft  intelligence  or  alarm,  that  they  might  make  the  attempt 
till  the  taking  of  Naital,  in  the  year  1760.      They  did  not  of- 
fer to  difprove  the  evidence,  that  the  governor  had  a61;ed,  as  in 
full  fecurity,  long  after  the  month    of  September   IJS9  '■>  ^^'^ 
had  turned  his  money  into  goods,  fo  late  as  the  8th  of  Febru^ 
ary  1760.      There  was  no  attempt  to  (hew  that  he  had  not  loft 
by  the  capture  very  confiderably  beyond  the  value  of  his  infu- 
rance.     But  the  defendant  relied  upon  a  letter,  written  to  the 
Eaji  India  Company,  bearing  date  the  i6th  of  September  1759, 
which  was  fent  to  England  by  the  Pitt,  captain  JVilJony  who 
arrived  in  May  1760,  together  with  the  inftruClIons  lor  infur- 
ing  :  and  alfo  a  letter  bearing  date  the  22d  of  September  1759, 
fent  to  the  plaintiff  by  the  fame  conveyance,  and  at  the  fame 
time   (which  letters  his  lordfliip  repeated).     They  relied  too 
upon  the  crofs  examination  of  the  broker  who  negotiated  the 
policy,  that  //;  his  opinion,  thefe   letters   ought  to  have  been 
produced,  or  the  contents  difclofed  ;  and,  that  if  they  had,  the 
policy  would  not  have  been  underwritten.      The  defendant's 
counfel  contended  at  the  trial,  as  they  have  done  upon  this  mo- 
tion, that  the  policy  was  void:     ift,  Becaufe  the  ftate  and 
condition  of  the  fort,  mentioned  in  the  governor's  letter  to  the 
Eajl  India  Company  was  not  difclofed.     2d!y,  Becaufe  he  did 
not  difclofe,  that  the  French,  not  being  in  a  condition  to  relieve 
their  friends  upon  the  coaft,  were  more  likely  to  make  an  at- 
tack upon  this  fcttlement,  rather  than  remain  idle  :   3dly,  That 
he  had  not  difclofed  his  having  received  a  letter  of  the  4th  of 

February 
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C    U    A    r.    Fel-ruary  1759  ;   from  whiLh  it  fcemed,  th<it  the  French  had  a 
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dcfign  to  take  this  fettleinenT,  by  fiirprl^.e,  the  year  before. 
They  -alio  coritcndec!,  that  the  opinion  of  the  broker  was  ahnoft 
decifive  :  the  whole  was  laid  before  the  jury,  who  found  for 
the  plaiii'itT. 

"  Thirdly,  It  remains  to  confider  thefe  obje£lions ;  and  to 
examine  whether  this  verdict  is  well  iounded.  To  this  pur- 
pofe,  it  is  necelTary  to  confider  the  nature  of  the  coniraft,  at 
the  time  it  was  made.  ■  The  policy  was  figned  in  May  1760, 
The  contingency  was,  whether  Fort  A^Iarlhorough  was  or 
would  be  taken,  by  an  European  enemy,  between  Odober 
1759  and  Ocioher  176c.  The  computation  of  the  rifk  de- 
pended upon  the  chance,  whether  any  European  power  would 
attack  the  place  by  fea.  If  they  did,  it  was  incapable  of  re- 
fiftance.  1  he  underwriter  at  Lamion^  in  May  1760,  could 
judge  much  better  of  the  probability  of  the  contingency,  than 
governor  Carter  could  at  Fort  Marlborough  in  September  1759. 
lie  knew  the  fuccefsol  the  operations  of  the  wai:  in  Europe:  he 
J;new  what  naval  force  the  EngUpj  and  French  had  fcnt  to  the 
Enfl  Indies.  He  knew,  from  a  compariRm  of  that  force,  whe- 
ther the  fea  was  open  to  any  fuch  attempt  by  the  French.  He 
kncAV,  or  might  know,  every  thing  which  was  known  at  Fort 
Marlborough  in  Srptcmber  1759,  of  the  general  (late  of  affairs 
in  the  Eajl  Indies,  or  the  particular  condition  of  Fort  Marl- 
borovghy  by  the  fliip  which  brought  the  orders  for  the  infu- 
rance.  He  knew  that  fliip  mull  have  brought  many  letters  to 
the  Eajl  India  Company  :  and,  particularly  from  the  gover- 
nor. He  knew  what  probabihty  there  was  of  the  Dutch  com- 
mitting, or  having  committed  hoflilitics.  Under  thefe  circum- 
ifances,  and  with  this  knowledge,  he  infurtsagainft  the  general 
contingency  of  the  place  being  attacked  by  an  European  power. 
If  there  had  been  any  defign  on  foot,  or  enterprize  begun,  in 
September  1759,  to  the  knowledge  of  the  governor,  it  would 
have  varied  the  rifkundcrflood  by  the  underwriter;  on  account 
of  his  not  being  told  of  a  particular  dedgn  or  attack  tJjcnfub- 
Ji/ling;  and  he  cftimiatcd  tiie  rifk  upon  the  foot  of  an  uncer- 
tam  operation,  wiiich  might  or  might  not  be  attempted. 
But  the  governor  had  no  iiotice  of  any  dchgn  fubfifling  in  Sep- 
iemher  175Q.  Thcie  was  wo  huh  defign  in  fafct :  the  attempt 
WIS  uj;;dc  wuliout  prcmcdlMtion,  from  llic  fudden  opportunity 
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of  a  favourable  occafion,  by  the  connivance  and  afiiftance  of  C 
the  Dutch^  which  tempted  Cojnte  D' Eftaigne  to  break  his 
parole.  Thefe  being  the  circumltances,  under  which  the  con- 
traft  was  entered  into,  we  fhall  be  better  able  to  judge  of  the 
obje6lioiis  upon  the  foot  of  concealments.  The  firft  conceal- 
ment is,  that  he  did  not  dirdore  t!ie  condition  of  the  place. 
The  underwriter  knew  the  iuftirance  was  for  the  governor. 
He  knew  the  governor  niiill  be  acquainted  with  the  (iate  of  the 
place.  He  knew  the  governor  could  not  difclofe  it,  confiftently 
with  his  duty.  He  knew  the  governor,  by  infuring,  appre- 
hended, at  leaf],  the  polIibilKy  of  an  attack.  With  this 
knowledge,  without  afking  a  qucflion,  he  underwrote.  By  f'» 
doing,  he  took  the  knowledge  ot  ihe  Hate  ol  the  place  upon 
himfelf.  It  was  a  matter,  as  to  which  he  might  be  informed 
various  ways :  it  was  not  a  matter,  within  the  private  know- 
ledge of  the  governor  only-  But  not  to  rely  upon  that,  the 
utmofl  which  can  be  contended  is,  that  the  underwriter  trufled 
to  the  fort  being  in  the  condition  in  which  it  ought  to  be  :  in 
like  manner,  as  it  is  taken  for  granted,  that  a  (hip  infured  is  fea 
worthy.  What  is  that  condition  \  Ail  the  witnefles  agree,  that 
it  was  only  to  refill  the  natives,  and  not  an  European  force. 
The  policy  infures  again  11  a  total  lofs,  taking  for  granted,  that 
if  the  place  was  attacked,  it  would  be  loft.  The  contingency, 
therefore,  which  the  underwriter  has  infured  againft  is,  whc- 
ther  the  place  would  be  attacked  by  an  European  force  ;  and 
not  whether  it  would  be  able  to  rcnH  fuch  an  attack,  if  t'.ie 
fhips  could  get  up  the  river.  It  was  particularly  left  to  the 
jury  to  confidcr  wlietiier  this  was  the  contingency  in  the  con- 
templation of  the  pnities  :  t'lcy  have  found  that  it  was.  And 
we  are  all  of  opinion,  that  in  this  refpecf,  their  conclufion  is 
agreeable  to  the  evidence.  The  Hate  and  condition  of  the 
place  were  material  in  this  view  only,  in  cafe  of  a  land  attack 
by  the  natives. 

*'  The  fecond  concealment  is,  his  not  having  difclofed,  that, 
from  the  French  not  being  able  to  relieve  their  friends  upon 
the  coaft,  they  might  make  them  a  vifit.  This  is  no  part  of 
the  fa6l  of  the  cafe  :  it  is  mere  fpeculation  of  the  governor, 
from  the  general  ftate  of  the  war.  The  conje^lure  was  dic- 
tated to  him  from  his  fears.  It  is  a  bold  attempt  for  the  con- 
quered to  attack  tlie  conqueror  in  his  own  dominions.      Th'e 

piac- 


191  OFFRAUDINPOLICIES. 

C   H    A.   p.   praflicability  of  if,  in  this  cafe^  depended  upon  the  EngVtJh 
naval    forces  in  thofe  feas,  of   which  the  underwriter   could 
better  judge  at  London  in  May  1760,  than  the  governor  could 
at  Fort  Marlborough^  in  September  1759.     The  third  conceal- 
ment is,  that  he  did  not  difclofe  the  letter  from  Mr   Winch 
of  the  4th   of  February    1759,  mentioning  the  defign  of  the 
French  the  year  before.     What  that  letter  was ;  how  he  men- 
tioned the  defign  ;   or  upon  what  authority  he  mentioned  it  j 
or  by  whom  the  defign  was  fuppofed  to  be  imagined,  does 
not  appear.     The  defendant  has  had  every  opportunity  of  dif- 
covery  ;  and  nothing  has  come  out  upon  it,  as  to  this  letter, 
which  he  thiwUs  makes  for  his  purpofe.       The  plaintiff  offered 
to  read, the  account  Winch  wrote  to  the  Eaji  India  Company, 
which  was  objefted  to  ;  and  therefore,  it  was  not  read.     The 
nature  of  that  intelligence  therefore,  is  very  doubtful.     But 
taking  it  in  the  flrongell  light,  it  is  a  report  of  a  defign  to 
furprize  the  year  before  ;  but  then  dropt.     This  is  a  topic  of 
mere  general  fpeculation,  which  made  no  part  of  the   fa61  of 
the   cafe  upon  which  the  infurance  was  to  be  made.     It  was 
faid,  if  a  man  infured  afhip,  knowing  that  two  privateers  were 
lying   in  her  way,  without  mentioning  that  circumffance,  it 
would  be  a  fraud.     I  agree  it.     But  if  he  knew  that  two  pri« 
vateers  had  been  there  the  year  before,  it  would  be  no  fraud, 
not  to  mention  that  circumflance  :  becaufe  it  does  not  follow- 
that  they  will  cruife  this  year,  at  the  fame  time,  in  the  fame 
place  ;  or  that  they  are  in  a  condition  to  do  it.    If  tlie  circum- 
flance  of  this  defign  laid  afje  had  been  mentioned,  it  would 
have  tended  rather  to  leffen  the  rifk,  than  encreafe  it :  for  the 
defign  of  a  furprize,  which  has  tranfpired,  and  been  laid  afide^ 
is  lefs  likely  to  be  taken  up  again  ;  efpecially  by  a  vanquifhed 
enemy.      The  jury  confidered   the  nature  of  the  governor's 
filence  as  to  thefe  particulars ;  they  thought  it  innocent,  and 
that  the  omifTion  to  mention  them,  did  not  vary  the  contrail. 
And  we  are  all  of  opinion,  that,  in  this  refpedf,  they  judged 
extremely  right.     There  is  a  filence,  not  objefted  to  at  the 
trial,  nor  upon  this  motion  ;  which  might  with  as  much  rea- 
fon,  have  been  objected  to,  as  t!ie  two  lafl  omifiTions ;  rather 
more.     It  appears  by  the  governor's  letter  to  the  plaintiff,  that 
he  was  principally  apprehenfive  of  a  Dutch  war.    He  certainly 
had,  what  he  thougiit,  good  grounds  for  this  apprehenfion. 
Comfe  D'liflni^ne  beina  piloted  bv  the  Dutchy  delivering  the 
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fort  to  the  Dutch  ^  and  fending  the  prifoners  to  Bataviay  is  a    C    HA    P. 

confirmation  of  thofe  grounds.    Probably,  the  lofs  of  the  place 

was  owing  to  the  Dutch.     The  French  could  not  have  got  up 

the  river  without  Dutch  ^^Wot^ :  and  it  is  plain,  the  whole  was 

concerted  with  them.     And  yet,  at  the  time  of  underwriting 

t!ic  policy,   there  was  no  iiitifnation  about   the  Dutch.     Tl\« 

reafon  why  the  counfc!  have  not  objeiHied  to  his  not  difclofing 

the  grounds  of  this  appiL-henfion  is,  becaufe  it  inuil  have  arifeii 

from  political  fpeculation,  and  general  intelligence:  therefore, 

they  agree,  it  is  not  neceffary  to  communicate  fuch  things  to 

an  underwriter. 

*'  Laflly,  Great  ftrefs  was  laid  upon  the  opinion  of  the  broker. 
But  we  all  think,  the  jury  ought  not  to  pay  the  leaft  regard  to 
it  :'  it  is  mere  opinion  ;  which  is  not  evidence  :  it  is  opinion 
after  an  event:  it  is  opinion  without  the  leaft  foundation  from 
any  previous  precedent  or  ufage  :  it  is  an  opinion,  which,  if 
rightly  formed,  could  only  be  drawn  from  the  fame  premiffes, 
from  which  the  court  and  jury  were  to  determine  the  caufe  : 
and  therefore,  it  is  improper  and  irrelevant  in  the  mouth  of  a 
witnefs.  There  is  no  imputation  upon  the  governor,  as  to  any 
intention  oi  fraud.  By  the  fame  conveyance,  which  brought 
his  orders  to  infure,  he  wrote  to  the  company  every  thing, 
which  he  knew  or  fufpecled  :  he  dc fired  nothing  to  be  kept  a 
fccret,  which  he  wi  otc  cither  to  them  or  his  brother.  His  fub- 
le  pient  couduc^^,  down  to  tiic  8ih  of  February  1760,  fliewed 
that  he  thought  the  danger  n  cry  improbable.  The  reafon  of 
the  rule  againft  concealments  is,  to  prevent  fr^ud  and  e  icourage 
good  faith.  If  the  defendant's  obje6lions  were  to  prevail,  in 
the  prefent  inftance,  the  ru'C  would  be  turned  into  an  inflru- 
ment  of  fraud.  The  underwriter  here,  knowing  the  governor 
to  be  acquainted  with  the  ftate  of  the  place;  knowing  that  he 
apprehended  danger,  and  muft  have  fome  ground  for  his  appre- 
hcnfion  ;  being  told  nothing  of  either,  figned  this  policy,  with- 
out afking  a  quefiion.  If  the  ohjeftion,  "  that  he  was  not 
told,"  is  fufficient  to  vacate  it,  he  took  the  premium,  know- 
ing the  policy  to  be  void,  in  order  to  gain  it  the  alternative 
turned  out  one  way  ;  and  to  make  no  fatisfaflion,  if  it  turned 
out  the  other  :  he  drew  the  governor  into  a  falfe  confidence, 
that  if  the  worfl  fliould  happen,  he  had  provided  again  ft  totaj 
ruin  ;    knowing,    at  the  fame  time,  that    the  indemnity,  to 

which 
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C  HA  P.  which  the  governor  tiuftcd,  was  void.  There  was  not  a  word 
/  ;;_  J  fald  to  him  ot  tlie  affairs  of  Indian  or  the  flate  of  the  war  there, 
or  the  condition  of  Fort  Marlborough.  If  he  thought  that 
omiflion  an  objeflion,  at  the  time,  he  ought  not  to  have  figned 
the  policy,  with  a  fccret  referve  in  his  own  mind  to  make  it 
void  :  if  he  difpcnfed  with  the  information,  and  did  not  think 
this  filcnce  an  objection  then  ;  he  cannot  take  it  up  now,  after 
the  event.  What  has  been  often  faid  of  the  ftatute  ol  frauds 
may,  with  more  propriety,  be  appHcd  to  every  rule  of  law, 
drawn  from  principles  ot  natural  equity,  to  prevent  fraud; 
••'  that  it  fliould  never  be  (o  turned,  conlhued,  or  ufed,  as  to 
"  protect,  or  be  a  means  of  fraud."  Aftei  the  fulleft  delibe- 
ration, WG  are  all  clear  that  the  verdi6l  is  well  founded  ;  and 
that  there  ought  not  to  be  a  new  tiial :  confequently,  that  the 
rule  obtained  for  that  purpofe  ought  to  be  difcharged." 

To  have  given  this  very  elaborate  and  learned  argument  in 
the  flate  in  which  it  was  delivered,  certainly  requires  no  apo- 
log)';  becaufe  from  it  may  be  collc6ied  all  the  general  princi- 
ples, upon  which  the  doctrine  of  concealments,  in  matters  of 
infurance,  is  founded,  as  well  as  all  the  exceptions,  which  can 
be  made  to  the  generality  oi  thofe  principles.  To  have  abridged 
fuch  an  argument,  would  have  very  much  lelTened  the  pleafure 
of  the  reader,  and  would  have  been  an  injury  to  the  venerable 
judge,  who  in  that  form  delivered  the  opinion  of  the  court. 
The  rules,  then  advanced  and  illuilrated,  have  fince  been  con- 
firmed by  the  opinion  of  the  judges  upon  fimilar  queftions. 

Blanche  and  n-         The  plalntlfTs,  Planche  and  Jaquery^  merchants  in  Londm, 
norhfrv.Fictdi-  Jnfured  Roods,  "on  board  the  Swedijh  flMO  called  the  Mary 

er,  Dodg.   2ji.  °  y    c  T  in 

"  Ma<^dalena^  loft  or  not  loft,  at  and  from  London  and  Ramf- 
"  aate  to  Nantz,  with  liberty  to  call  at  0/?^/;^/,  being  a  general 
"  Ihip  in  the  port  o{  London  for  Nantz."  There  was  a  declara- 
tion in  the  policy,  "  that  the  infurance  was  made  on  account 
"  of  certain  perfons  carr)Ing  on  trade  under  the  name  and  firm 
*'  of  l^'allee  and  Dv.pleffis^  Monheur  LcJJju  le  Jcune^  GuiUaume 
"  Albert,  et  Poitler  de  la  Gueide.'"  The  defendant  underwrote 
the  policy  for  300  /.  at  three  guineas  per  cent.  The  fliip's 
clearances  from  the  cuRoin-houfe  in  London  and  her  other  pa- 
pers, were  all  made  out  for  Oj?end  only,  but  the  fliip  and  goods 
were  intended  to  go  dircftly  from  London  10  Nantz^  without 
7  g^'ng 
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going  to  0/?^W.     Billsof  lading  in  the /vv;?r/;  language,  dated    CHAP, 
the  i8tli  oi  July  177^,  were  figned  by  tlie  captain  in  Londsm    >^^    '-^_  j 
but  purporting  to  be  m:ide  at  Ojleml^  and  that  tlie  goods  were 
fhipped  there  to  be  dehvered  at  Naniz.     The  policy  was  fub- 
fcribed  by  the  defendant  on  the  7th  of    July,  and  the  lading 
was  taken  in  between  the  24th  of  July  and  the  17th  of  AiiguJI. 
The  proclamation,  tor  making  reprifals  on  French  fhips,  bore 
date  the  29th,  and  appeared  in  the  Gazette  on  the  31ft  oijuly. 
Two  underwriters  had  figned  the  poHcy  after  the  proclama- 
tion, at  the  fame  premium  of  three  guineas  ;  one  on  thg  31ft 
of  July,  and  the  other  on  the  7th  oi  Auguji.     The  fhip  failed 
on  the  24th  of  Augiif},  and  was  taken  by  a  king's  cutter,  on  her 
way  to  Ncnitz.     After  her  departure  Ironi  Gravefendy  the  cap- 
tain threw  overboard  all  the  papers  which  lie  had  received  from 
the  Cuflom-houfe  at  London.     They  had  been  obliterated  by 
the  Cuftom-houle  olFicers  at  Gravejend,  and  were  no  longer  of 
ahy  ufe.     The  fiiip  was  releafed  by  the  Admiralty,  but  the 
goods  were  condemned.     The  plaintiffs   had  no  connexion 
or  fhare  in  the  fhip.     Such  were  the  material  fafts  In  this  cafe 
as  they  were  flated  this  day  by  Lord  Mansfield  in  his  report, 
upon  a  rule  to  fhew  caufe  why  there  fhould  not  be  a  new  trial. 
The  caufe  had  been  tried  at  the  lafl  fittings  at  Guildhall^  and  sittings  after 
a  verdift  found  for  the  plaintiff.     The  grounds  for  the  appli-  ^'^"^'  ''-^9' 
cation  for  a  new  trial  were  two  :      ift.  That  there  was  a  fraud 
on  the  underwriters,   the  fhip  having  been  cleared  out  for 
Ojlend^  and  yet  never  having  been  dcfigncd   for  that  place. 
2dly,  That   as   hoflilitics  were   declared  alter  the  policy  was 
figned,  and  before  the  fhip  failed,  the  defendant  ought  to  have 
had  notice,  that  he  might  have  exercifed  his  difcretion,  whe- 
ther he  would  chufe  for  a  peace  premium  to  run  the  rifk  of  cap- 
ture.   Bcfide  the  fa61s  abovementioned,  his  lordfhip  flated,  that 
the  plaintiff  had  produced  evidence  to  fliew,  that  all  fhips,  go- 
ing with  goods  of  Britijh  manufadure  to  France,  clear  out  for 
Ojiendy  without  meaning  to  go  thither;   and  that  this  is  uni. 
verfally  underftood  by  perfons  concerned  in  that  branch  of  com- 
merce.    The  reafons  fuggefled  for  clearing  out  for  Ojlend,  and 
afterwards  making  bills  of  lading  as  from  that  place,  were,  that 
the  light-houfe  duties  are  favcd,  which  are  payable  when  the 
voyage  is  known  to  be  direftly  down  the  channel ;  and  that  the 
French  duties  are  lefs   upon  goods  from   OJlendy  than  from 
England. 

t  Lord 
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Lord  Mansfield. — "  This  verdift  is  impeached  upoti  two 
grounds,  ift.  It  is  faid  there  was  a  fraud  on  the  underwriters, 
in  clearing  out  the  (hip  for  Ojiend^  when  flie"  was  never  intended 
to  go  thither.  But  I  think  there  was  no  fraud  on  them  :  per- 
haps, not  on  any  body.  What  had  been  praQifed  in  this  cafe  was 
proved  to  be  the  conftantcourfe  of  the  trade;  and  notorioufly  fo 
to  every  body.  The  reafon  for  clearing  for  Ojlend^znA  figning 
bills  of  lading  as  from  thence,  did  not  fully  appear.  But  it  was 
gucffed  at.  The  Fa  mien  Gcncraux  have  the  management  of 
the  taxes  in  Imnce.  As  we  have  laid  a  large  duty  on  French 
goods,  the  French  may  have  done  the  fame  on  ours;  and  it  may, 
be  the  interefl  ot  the  iarmers  to  connive  at  the  importation  of 
Englijh  commodities,  and  take  Ojlend  duties,  rather  than  flop 
the  trade,  by  exading  a  tax,  which  amounts  to  a  prohibition. 
But,  at  any  rate,  this  was  no  fraud  in  this  country.  One  nation 
does  not  take  notice  of  the  revenue  laws  of  another.  With  re- 
gard to  the  evafioa  of  the  light-houfc  duties,  the  fliip  was  not 
liable  to  confifcation  on  that  account.  2d.  The  fccond  objec- 
tion is,  that  the  policy  was  made  betore,  andthe  fliip  failed  after, 
the  proclamation  for  reprifals.  But  every  man  in  England ^x\A 
France^  on  the  17th  of  yuiy^  expelled  the  immediate  com- 
mencement of  a  war.  I  will  not  fay  it  was  adually  commenced; 
but  the  ambairadors  of  both  countries  were  recalled;  the  Pal/as 
and  Licorne  weic  iiken;  the  fleets  were  at  fea;  and,  as  it  ap- 
peared afterwards,  were  waiting  for  each  other  to  fight.  It  docs 
not  appear  that  the  goods  were  French  property ;  an  Englifioman 
miorht  be  fending  his  goods  to  France  in  a  neutral  fhip.  But  it 
is  indifferent  whether  they  were  Englijh  or  French.  The  rifk 
iiifured  extends  to  all  captures,  and  as  two  other  underwriters 
fj'vned  at  the  fame  premium,  after  the  proclamation,  it  appears 
that  the  war  rifk  was  in  view  when  the  defendiut  figned.  Shall 
he  avail  hinifclf  of  an  event,  which  encrcafes  the  rifk,  but  which 
he  had  in  contemplation  when  he  underwrote  the  policy  ?  I  an^ 
of  opinion,  that  there  Ihould  not  be  a  new  trial."  The  three 
other  judges  concurred  ;  and  the  rule  was  difcharged. 

A  fimllar  decifion  vi'as  made  in  the  following  cafe.     It  wa4 

Mivnev   Ws'-  ,■  r-     r  n  n  •  J 

lei.  B.  R.  Eaih    an  a(Rion  on  a  policy  or  mlurance  on  a  rortugueze  Ibip,  at  and 

ii  Geu.  III.        j.^^^^^  Madeira  to  her  port  of  difcharge  in  Jamaica^  with  liberty 

to  tcuch  at  the  LeeiLard  fjlands.     The  defendant  underwrote 

150/. 
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150  /.  upon  it :  the  fijip  was  captured  by  a  French  privateer,  and 
condemned  in  the  court  of  Admiralty  in  trance^  on  the  ground 
of  having  an  Englijh  Jupercargo  on  board.  The  aftion  was 
brought  to  recover  this  lofs  from  the  underwriter,  who  refufed 
to  pay,  alledging,  that  the  plaintiff  fhould  have  difclofed  to  him, 
that  the  fupercargo  was  Englijh.  At  the  trial,  a  verdi£l  was 
given  for  the  plaintifiT,  Upon  a  cafe  refcrved  for  the  opinion  of 
the  court,  and  containing  in  fubflance  the  fa(51s  juft  ftated. 

For  the  defendant  it  was  infilled,  upon  the  argument,  that 
the  agent  for  the  infured  ought  to  have  difclofed  this  faft;  and 
that  it  was  the  more  material  in  this  cafe,  becaufe  during  the 
prefent  war,  an  ordinance  paffed  in  France^  fimilar  to  one  made 
in  the  laft  war  in  1756,  which  declares,  that  no  DiUch  (hip  fliall 
be  allowed  to  take  on  board  a  fupercargo,  belonging  to  any 
nation  at  enmity  with  the  court  of  France :  and  that  if  any 
fliip,  having  fuch  fupercargo,  be  taken,  it  Ihall  be  condemned 
as  lawful  prize. 

Lord  Mansfield. — "  It  is  an  opprefTive  and  arbitrary  rule,  and 
contrary  to  the  law  of  nations.  If  both  parties  were  ignorant 
of  it,  the  underwriter  mull  run  all  rifks :  and  if  the  defendant 
knew  of  fuch  an  edift,  it  was  his  duty  to  enquire,  if  fuch 
a  fupercargo  were  on  board.  It  mufl  be  a  fraudulent  conceal- 
ment of  circumllances,  that  will  vitiate  a  policy.  But  it  is  re- 
markable, that  neither  party  has  faid  a  word,  refpefting  the 
treaties  between  France  ^n^  Porlugal."  Judgment  was  accord, 
ingly  given  for  the  plaintiff. 

3d.  We  come  now  to  the  third  great  divifion  of  this  chap, 
ter,  namely,  to  cafes  in  which  policies  are  void  by  mifrepre- 
fentation.  Before  we  proceed  to  flate  the  cafes  under  this 
head,  it  will  be  proper  to  diflinguilh  between  a  warranty  and 
a  reprefentation.  A  warranty  or  condition  is  that,  which 
makes  a  part  of  the  written  policy,  and  mufl:  be  literally  and 
ftri6lly  performed  ;  and  being  a  part  of  the  agreement,  no- 
thing tantamount  will  do,  or  anfwer  the  purpofe.  A  repre- 
fentation is  a  flate  of  the  cafe,  not  a  part  of  the  written  inftru- 
ment,  but  collateral  to  It,  and  entirely  independant  of  it ;  and 
it  Is  fufficient,  that  a  reprefentation  be  fubftantially  performed. 
The  confequence  of  a  breach  of  a  warranty  we  fhall  take  no-  VidopoA,  c.  x3. 

t  2  tice 
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tice  of  hereafter.  If  there  be  a  mlfreprefentation,  It  will  avoitl 
the  policy,  as  a  (raiul,  but  not  as  a  part  of  the  agreement.  Even 
written  inftruflions,  if  they  are  not  inferred  in  the  policy,  are 
only  to  be  confidered  as  reprefcntations;  and  in  order  to  make 
them  valid  and  binding  as  a  warranty,  it  is  abfolutely  neccf- 
fary  to  make  them  a  part  of  the  inflrument,  by  which  the 
contraft  of  indemnity  is  efTefted.  If  a  reprefentation  be  falfe 
in  any  material  point,  it  will  avoid  the  policy  ;  and  if  the 
point  Le  not  material,  the  reprefentation  can  hardly  ever  be 
fraudulent.  The  principle  upon  which  the  policy  is  void  in 
fuch  a  cafe,  we  Hated  in  the  opening;  that  the  underwriter  has 
computed  the  rifk  upon  circumflances,  which  were  falfe,  or 
which  did  not  ex  id.  Thefe  dodlrines  are  fully  eflablifhed  by  a 
variety  of  judicial  decifions. 

P;iwr<»n  V.  Wat-       Upon  a  rule  to  fliew  caufe  why  a  new  trial  (liould  not  be 

dm,  Cowpcr  .  _  ^ 

7S5,  granted  in  this  cafe.  Lord  Mansfield  reported  as  follows.  "  This 

was  an  atlion  upon  a  policy  of  infurance.  At  the  trial  it 
appeared  in  evidence,  that  thefirll  underwriter  had  the  following 
inftruftion  fliewn  to  him  :  "  Three  thoufand  five  hundred 
*'  pounds  upon  the  fliip  jfulias  Cajar^  for  Halifax,  to  touch  at 
"  Plyni'-tuth^  and  any  port  in  America  ;  Jlje  mounts  twelve  guns 
-*'  and  tiventy  men^  Thefe  inftrudlions  were  not  aflced  tor, 
nor  communicated  to  the  defendant ;  but  the  fhip  was  only  rc- 
prefented  generally  to  htm  as  a  jhip  of  force:  and  a  thoufand 
pounds  had  been  done,  before  the  defendant  underwrote  any 
thing  upon  her.  The  inflru£lions  were  dated  the  28th  of 
June  177^',  and  the  (hip  failed  on  the  23d  of  July  1776; 
and  was  taken  by  an  American  "^x'wz.x.ttx.  That  at  the  time  of 
her  being  taken,  Ihe  had  on  board  d  four  pounders,  4  three 
pounders,  3  one  pnoiders,  6  half  pounders,  which  are  called 
fiulveh,  and  27  men  and  boys  in  all,  for  her  crew;  but  of 
them,  16  only  were  men,  (not  20,  as  the  inflru£lion«  men- 
tioned), and  the  rell,  boys.  But  the  witnels  faid,  he  confidered 
her  as  beuig  ftronger  with  this  force,  than  if  flic  had  12  car- 
riage guns,  and  10  men  :  he  alfo  faid  (which  is  a  material 
circumftancc;)  that  there  ivere  neither  men  nor  guns  on  hoard,  at 
tJje  time  of  the  infurance.  That  he  hlmfelf  infured  at  the  fame 
premium,  without  regard  or  enquiry  into  the  force  of  the  (hip. 
Other  underwriters  alfo  infured  at  the  fame  premium,  without 
any  other  reprcfcntaiion  than  that  ihe  wsisa/hip  offeree.  That 

to 
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to  every  four  pounder,  there  {liould  be  tive  men  and  a  boy. 
That  in  merchant  (hips,  boys  always  go  under  the  denomina- 
tion of  men.  This  was  met  by  evidence  oa  the  part  of  the 
defendant,  faying,  that  guns  meant  carn'cige  gimSf  not  fwivels  \ 
and  men  meant  able  men,  exclufive  of  hoy.^.  There  were  three 
caufes  ot  the  fame  nature  depending  upon  the  fame  evidence. 
The  defence  in  each  was,  that  thefe  inftru(5tions  were  to  be 
confidered  as  a  warranty,  the  fame  as  if  they  had  been  inferted 
in  the  policy  ;  though  they  were  not  proved  to  have  been 
(hewn  to  any  but  the  firft  underwriter.  In  all  the  three  cafesj 
the  queftion  for  the  court  to  determine,  is,  Whether  the  In- 
ftruftlons,  which  were  fliewn  to  the  firfl  underwriter,  arc  to 
be  confidered  as  a  warranty  inferted  in  tlie  policy  ;  or  as  a 
reprefentation,  which  would  avoid  the  policy,  if  fraudulent  ? 
If  the  court  Ihould  be  of  opinion, that  the  inftruciions  amounted 
to  a  warranty,  then  a  new  trial  is  to  be  had  in  each  without 
cofts  ;  otherwife,  the  verdifts,  which  were  all  for  the  plaintiffs, 
are  to  ftand.  At  tlie  trial  I  was  ol  opinion,  that  it  would  be 
of  very  dangerous  confequence,  to  add  a  converfation,  that 
palfed  at  that  time,  as  part  ot  the  written  agreement.  It  is  a 
collateral  reprefentation  ;  and  if  the  parties  had  confidered  it  as 
a  warranty,  they  would  have  had  it  inferted  in  the  policy.  But 
fecondly,  if  thefe  inftrudions  were  to  be  confidered  in  the 
light  of  a  fraudulent  mifrcprefentation ;  they  mufl  be  both 
material  and  fraudulent:  and  in  that  light,  I  held,  that  a  mif- 
reprefeutation  made  to  the  firit  underwriter  ought  to  be  con- 
fidered as  a  niifreprefentation  made  to  every  one  of  them,  and 
fo  would  infect  the  whole  policy.  Otherwife,  it  would  be  a 
contrivance  to  deceive  many  :  for  where  a  good  man  ftands 
firft,  the  reft  underwrite  without  afking  a  queftion  :  and  if  he 
be  impofed  upon,  the  reft  of  the  underwriters  are  taken  in 
by  the  fame  fraud."  The  cafe  was  left  to  the  jury  under  that 
diredion. 

After  argument  at  the  bar,  Lord  Mansfield  afked,  Whe- 
ther there  was  any  cafe  that  made  a  difference  between  a 
written  and  a  parol  reprefentation  ?  No  anfwer  being  given, 
his  lordfhip  proceeded  :  "  There  is  no  diftindion  better  known 
to  thofe,  who  are  at  all  converfant  in  the  law  of  infurance> 
than  that   which   exifts  between   a  warranty   or   condition, 

^  3  which 
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which  makes  part  of  a  written  policy,  and  a  reprefentation  oF 
the  flatc  of  the  cafe.     Where  it  is  a  part  of  the  written  poHcy* 
it  muft  be  performed.     As  if  there  be  a  warranty  of  convoy, 
there  it  muft  be  a  convoy ;  nothing  elfe  will  anfwer  the  idea  in- 
tended by  the   warranty  :  it   muft  be   ftridly  performed,  as 
being  a  part  of  the  agreement ;  for  in  the  cafe  of  convoy  it 
might  be  faid,  the  party  would  not  have  infured  without  con- 
voy.    But  as,  by  the  law  of  merchants,  all  dealings  muft  be 
fair  and  honeft,  fraud  infefts  and  vitiates  every  mercantile  con- 
tra6l.      Therefore,  if  there  be  fraud  in  a  reprefentation,  it  will 
avoid  the  policy,  on  account  of  the  fraud,  but  not  on  account 
of  the  non-compliance  with  any  part  of  the  agreement.     If  in 
a  life  policy,  a  man  warrant  another  to  he  in  good  health, 
when  he  knows  at  the   fame  time  he  is  ill  of  a  fever,  that 
will  not  avoid  the  policy  on  the  ground  of  mifreprefentation  j 
(though  it  will  be  void  for  non-compliance  with  the  warranty); 
becaufe  by  the  warranty,  the  inl'ared  takes  the  rifk  upon  him- 
felf.     But  if  there  be  no  Vvrarranty,  and  he  fay,  "  the  man  is 
"  in  good  health,"  v/hen  in  fa6l  he  knows  him  to  be  ill,  it  is 
falfe.     So  it  is,  if  he  do  not  know,  whether  he  be  well  or  ill  i 
for  it  is  equally  falfe  to  undertake  to  idy  that,  which  he  knows 
nothing  at  all  of,  as  to  fay,  that  is  true,  which  he  knows  is  not 
true.     But  if  he  only  fay,  *'  he  believes  the  man  to  be  in  good 
«'  health,"  knowing  nothing  about  it,  nor  having  any  reafon 
to  believe  the  contrary  ;  there,  though  the  perfon  is  not  in 
good  health,  it  will  not  avoid  the  policy,  becaufe  the  under- 
writer then  takes  the  rifk  upon  himfelf.     So  that  there  cannot 
be  a  clearer  diflinftion,  than  that  w^hich  exifts    between    a 
warranty,  which  makes  part  of  the  written  policy,  and  a  colla- 
teral reprefentation,  which,  if  falfe  in  a  point  of  materiality^ 
makes  the  policy  void  :  but  if  not  material,  it  can  hardly  ever 
be  fraudulent.     So  far  from  the  ufage  being  to  confider  in- 
ftrudlions  as  a  part  of  the  policy,  that  parol  inftrudions  were 
never  entered  in  a  book,  r^or  written  inftrudlions  kept,  till  a 
few  years  ago,  upon  occafion  of  feveral  attions  brought  by  the 
infured  upon  policies,  where  the  brokers  had  reprefented  many 
things  they  ought  not  to  have  reprefented,  in  confequence  of 
which  the  plaintiffs  were  caft.     1  advifed  the  infured  to  bring 
an  aftion  againft  the  brokers,  which  they  did,  and  recovered  in 
feveral  inftanccs  :  and  I  have  repeatedly  at  Guildhall,  cautioned 

and 
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and  recommended  it  to  the  brokers,  to  enter  all  reprefentations 
made  by  them  in  a  book.  That  advice  has  been  followed  in 
Loudon ;  but  it  appeared  lately,  at  the  trial  ofa  caiife,  that  atBrlf- 
tol^  to  this  hour,  they  make  no  entry  in  their  books,  or  keep  any 
inftruflions.  The  queftion  then  is,  whether  in  this  policy  the 
perfoninfuring  has  warranted  that  the  fliipfhouldpofitively  and 
literally  have  12  carriage  guns  and  20  men.  That  is,  whether 
the  inflrudions  given  in  evidence  are  a  part  of  the  policy. 
Now  I  will  take  it  by  degrees.  The  two  firft  underwriters 
before  the  court  are  JVatJm  and  Snell.  Sa)s  JVatJon^  "  it  is 
*'  part  of  my  agreement,  that  the  fiiip  fhali  fail  with  12  guns, 
"  and  20  men  ;  and  it  is  fo  ftipulated,  that  nothing  under  that 
"  number  will  do  :  ten  guns  with  fwivels  will  not  do."  The 
anfwer  to  this  is,  read  your  agreement  ;  read  your  policy. 
There  is  no  fuch  thing  to  be  found  there.  It  is  replied,  yes, 
but  in  ta6l  there  is,  for  the  infirudlions,  upon  which  the  policy 
was  made,  contain  that  exprefs  ftipulation.  The  anfwer  again 
is,  there  never  were  any  inflrudlions  (liewn  to  JJ^atfon ;  nor 
were  any  aflced  for  by  liim.  "What  colour  then  has  he  to  fay 
that  thofe  inftruftions  are  any  part  of  his  agreement?  It  is 
faid,  he  infured  upon  the  credit  of  the  firft  underwriter.  A 
reprefentation  to  the  firft  underwriter  has  nothing  to  do  with 
that,  which  is  the  agreement,  or  terms  of  the  policy.  No  man 
who  underwrites  a  policy,  fubfcribes  by  the  aft  of  under- 
writing, to  terms  of  which  he  knows  nothing  :  but  he  reads 
tiie  agreement,  and  is  governed  by  that.  Matters  of  intelli- 
gence, fuch  as  that  a  (hip  is  or  is  not  mifnng,  are  things  in 
which  a  man  is  guided  by  the  name  of  a  firft  underwriter,  who 
is  a  good  man,  and  to  which  another  will  therefore  give  faith 
and  credit :  but  not  to  a  collateral  agreement,  of  which  he  can 
know  nothing.  The  abfurdity  is  too  glaring,  it  cannot  be. 
By  extenfion  of  an  equitable  relief  in  cafes  of  fraud,  if  a  man 
is  a  knave  with  refpeft  to  a  firft  underwriter,  and  makes  a 
falfe  reprefentation  to  him  in  a  point  that  is  material;  as  where 
having  noticeof  a  (hip  being  loft,  he  fays  flie  was  fafe ;  that  fhall 
affeft  the  policy  with  regard  to  all  the  fubfequent  underwriters 
who  are  prefuraed  to  follow  the  firft.  How  then  do  Watjon 
and  Snell  underwrite  the  fliip  in  queftion  ?  Without  knowing 
whether  (he  had  any  force  at  all.  That  proves  the  rifle  was 
equal  to  a  fiiip  of  no  force  at  all ;  and  the  premium  was  a  vaft 

t  4  one  i 
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C  H  A  P.  one  ;  eight  guineas.  So  much  therefore  for  thofe  two  cafes. 
The  third  cafe  is  that  of  Eiver^  who  faw  the  inflru£lions, 
with  the  reprefcntation,  which  they  contained.  Did  the  num- 
ber of  guns  induce  liim  to  underwrite  the  poHcy  ?  If  it  did, 
he  would  have  faid,  put  them  into  the  policy  ;  warrant  that  the 
fhip  fhall  depart  with  I2  guns  and  20  men.  Whereas  he  does 
no  fuch  thing,  but  takes  the  fame  premium,  which  fVutJomn^ 
*S'«c'//did,  who  had  no  notice  of  her  having  any  force.  What 
does  that  prove  ?  That  he  is  paid  and  receives  a  premium,  as 
if  it  were  a  fliip  of  no  force  at  all.  The  reprefentation  a- 
niounts  to  no  more  than  this,  I  tell  you  what  the  force  wil'  be, 
becaufc  it  is  fo  much  the  better  for  you.  There  is  no  fraud 
in  it,  becaufe  it  is  a  reprefentation  only  of  what,  in  the  then 
flate  of  the  fliip,  they  thought  would  be  the  truth.  And 
iii  real  truth  the  fliip  failed  with  a  larger  force  ;  for  (lie  had 
nine  carriage  guns  and  fix  fwivels.  The  underwriters  there- 
fore had  the  advantage  by  the  difference.  Tlieie  was  no  fli- 
pulation  about  what  the  weight  of  metal  would  be.  All  the 
witnelTes  fay,  that  fiie  had  more  force  than  if  fhe  had  1 2  car- 
riage guns,  in  point  of  flrength,  of  convenience,  and  for  the 
purpofe  of  refiftance.  The  fupercargo  in  pariicnlar  iays,  "  he 
**  infured  the  fame  fhip  and  the  fame  voyage,  for  the  fame 
*'  premium,  without  faying  a  fyllable  about  the  force."  Why 
then  it  was  a  matter  proper  for  the  jury  to  fay,  \yhether  the 
reprefentation  was  falfe,  or  whether  it  was  in  fadl  an  infurance 
as  of  a  fhip  without  force.  They  have  determined,  and  I 
think  very  rightly,  that  it  was  an  infurance  without  force. 
Ewer  makes  an  objcftion,  that  the  reprefentation  ought  to  be 
confidered  as  inferted  in  the  policy;  but  the  anfwer  to  that  is, 
he  has  determined  whether  it  fhould  be  inferted  in  the  policy 
or  not,  by  not  inferting  it  himfelf.  There  is  a  great  differ- 
ence, whether  it  fhall  be  confidered  as  a  fraud.  But  it  would 
he  very  dangerous  to  permit  all  collateral  reprefentations  to  be 
put  into  the  policy.  I  am  extremely  glad  to  hear  that  a  great 
many  of  the  underwriters  have  paid.  Air.  Thorntan  has  paid, 
who  was  the  firft  perfon  that  faw  the  inflruclions.  Shall  the  reft 
refufe  then  ?  As  to  JVatjon  and  Snell^  they  have  no  pretence 
to  refuli;  ;  for  there  is  not  a  colour  for  the  objection  made  by 
them.     As  to  Eivet\  we  are  all  fatisficd  with  the  determination 

of 
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pf  the  jury  again  ft  him.     Therefore  the  rule  for  a  new  trial    CHAP, 
niuft  be  difcharged."  »  _^-   ' ^^j 

N.  B.  On  the  Monday  following,  Mr.  Davenport  faid,  he 
was  defircd  by  the  underwriters  to  aflc,  wliether  it  was  the 
opinion  of  the  court,  tliat  to  make  written  inftruftions  valid 
and  binding  as  a  warranty,  they  muft  be  inferied  in  the  policy? 
Lord  Mansfield  anfwered,  that  moft  undoubtedly  that  was  the 
opinion  of  the  court :  If  a  man  warrant  that  a  fhip  (hall  depart 
with  12  guris,  and  it  depart  with  lO  only,  it  is  contrary  to  the 
condition  ol  the  policy. 

From  the  judgment  pronounced  in  the  caufe  juft  flatcd,  we 
learn  the  difference  between  a  warranty  and  a  reprefcntation  : 
we  learij  alio,  that  a  performance  in  fubftance  will  fatisfy  a 
condition  e.vprelfed  in  a  reprefentation ;  but  that  nothing  ex- 
cept a  ftrift  and  literal  compliance  will  fulfil  the  terms  of  the 
former :  and  we  alfo  are  inftruclcd  in  the  whole  doftrine  of  re- 
prefentation,  as  far  as  it  affefls  the  contrail  of  infurance. 
The  pofitions  advanced  in  tlie  above  cafe  were  fo  fatisfa£lory» 
that  they  have  been  adopted,  as  the  ground  of  dlreftion  to  ju- 
ries, upon  all  queftions  of  reprefentation  ;  and  have  been  fol- 
lowed by  the  court,  whenever  points  of  that  nature  have  come 
before  them  for  judgment. 

This  was  an  aftion  on  a  policy  of  infurance  on  the  fhip  Car-  Bize  v.  Fletcher, 
nat'ic  Eaji  Indiaman,  "  at  and  from  Port  VOrient,  to  the  ifles  Ea(ie?Tenn 
*'  of  France  and  B:urhon,  and  to  all  or  any  ports  or  places,  i779jGuiki- 

^     '  ^  hall,  Doug.Rep, 

•'  where,  and  whatfoever,  in  the  EaJi  Indies^  China,  Perfta,  or  271. 
"  elfewhere,  beyond  the  Cape  of  Good  Hope,  from  place  to 
"  place  ;  and  during  the  fhip's  flay  and  trade,  backwards  and 
"  forwards,  at  all  ports  and  places,  and  until  her  fafe  arrival 
*'  back  at  her  laft  port  of  difcharge  in  France.^'  But  at  the 
fame  time  that  this  policy  was  fubfcribed,  there  was  a  flip  of 
paper  wafered  to  it,  and  fliewn  to  the  underwriters,  on  which 
was  written  the  following  reprefentation  :  "  The  fliip  has  had 
**  a  complete  repair,  and  is  now  a  fine  and  good  veflel,  three 
«'  decks.  Intends  to  fail  in  September  or  Odoier  next  (1776). 
*'  Is  to  go  to  Madeira,  the  iOesof  France,  Pondicherry,  Chinas 
**  the  ifles  of  France,  and  VOrient." 

The 
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The  fliip  did  not  fail  till  the  6th  oi  December  1776,  and  did 
not  reach  Pond'tcherry  till  the  23d  of  July  1777.  She  conti- 
nued there  till  the  23d  of  Auguji  following,  when,  inflead  of 
proceeding  to  China,  fbe  failed  for  Bengal^  where  having  pafled 
the  winter  and  undergone  confiderable  repairs,  fhe  failed  from 
thence  early  in  the  year  1778,  (being  the  fecond  fhip  that  left 
the  Ganges)  ;  returned  to  Pondicherry,  and  after  taking  in  a 
homeward-bound  cargo  at  that  place,  proceeded  in  her  voyage 
back  to  V Orient,  but  was  taken  in  OBohcr  in  that  year,  by  the 
Mentor  privateer.  The  ufual  time,  in  which  the  direfl  voyage 
between  Pondicherry  and  Bengal  is  performed,  is  fix  or  feven 
days  ;  but  the  Carnalic  was  about  fix  weeks  in  going  to  Bengal, 
and  two  months  on  the  way  back  from  thence  to  Pondicherry, 
Both  going  and  returning,  fiie  either  touched  at,  or  lay  off 
Madras,  Majulipaiam,  V'Jigapatam,  and  Tanon,  and  took  ixk 
goods  at  all  tliofe  places. 

It  was  contended  in  this  caufe,  at  the  trial,  that  the  reprefen- 
-  tation  accompanying  the  policy  rcftiaincd  the  voyage  to  the  li- 
mits therein  fpecified.  They  produced  fome  letters  from  the 
owners  to  their  correfpondents,  one  of  which  was  to  the  fol- 
lowing effeft  :  "  We  doubt  not,  but  on  account  of  the  ftorm> 
*'  the  ftiip  will  be  forced  to  go  to  Bengal  to  be  laid  down,  which 
*'  cannot  be  done  at  Pondicherry ;  in  which  cafe,  our  captain 
"  will  have  entered  a  protefl,  which  we  will  forward  in  time 
"  to  you."  In  a  fubfequent  letter,  they  fay  nothing  of  the 
ftorm  or  leak  ;  but  mention  a  different  caufe  for  the  fliip's  go- 
ing to  Bengal.  Thefe  letters,  it  was  faid,  raifed  a  prefump- 
tion,  that  the  neceffity  of  going  to  Bengal  was  merely  a  pre- 
tence devifed  after  the  capture,  and  when  the  infured  began 
to  apprehend  that  the  words  of  the  policy  would  not  cover  a 
voyage  to  that  place. 

Lord  MamJieU  told  the  jury,  "  that  the  firfl  queftion  was, 
■whether  the  policy  was  void,  on  account  of  mifreprefentation. 
Now  there  is  an  effential  difference  between  a  warranty,  and  a 
reprcfentation.  The  warranty  is  a  part  of  the  contrail  :  a 
rifk  defcribcd  in  the  policy  is  part  of  the  contract.  There  can 
be  no  warranty  by  any  collateral  reprcfentation.  The  ground, 
on  which  a  rcpiefentaiion  affe^ls  a  policy,  is  fraud.  The  re- 
prcfcn^.j-jon  muft  be  fraudulent,  that  is,  it  muff  be  falfe  and 

matcri;d 
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material  in  refpeftto  the  rifk  to  be  run.     All  rifks  are  governed   CHAP. 

by  the  nature  of  them  ;   and  the  premium  is  governed  by  the  ^^  ^^^^-^    1 

rifk.     Where  a  reprefentation  accompanies  an  inftrument,  it 

fays,    "  I  will  have  this  underflood  as  my  prefent  intention: 

«  but  I  will   have  it  in  my  power  to  vary  it."     The  great 

quellion  in  this  caufe  is,  whether  the  reprefentation  was  falfe, 

and  that  in  a  material  inftance.     Fraud  is  found  out  by  the 

STiateriality  of  the  point  it  is  charged  in.     Jt  is  to  be  confidered 

then,  whether  they  had  really  a  view  of  going  to  China.     A 

witnefs  has  proved  that  the  difference  of  infurance  is  one  per  cent. 

on  going  to  Bengal^  and  not  to  China.     If  you  think  that  this 

was  a  mifreprelentation  to  avoid  paying  the  ont  per  cent,  you 

\yill  find  for  the  defendant.     But  if  you  are  fatisfied  that  the 

real  intention,  at  the  time  of  the  reprefentation,  was  to  go  to 

China^  the  plaintiff  will  be  entitled  to  your  verdift  :    for  the 

infured   may  change  his  intention,  go  to  Bengal^  and  yet  be 

prote6\ed  by  the  policy,  which  clearly  admits  of  that  voyage, 

and  mud  be  underflood  by  both  parties  in  a  greater  latitude 

than  the  reprefentation,  being  expreffed  in  different  and  much 

more  comprehenfive  terms.  If,  upon  the  whole  evidence,  you 

fhall  be  of  opinion,  that  no   fraud  was  intended,  and  that  the 

variance  between  the  intended  voyage,  as  defcribed  in  the  flip 

of  paper,  and  the  a6lual  voyage  as  performed,  did  not  tend  to 

increafe   the   rifl<.  to  the  underwriters,  this  Jlip  of  paper  being 

only  a  reprejentation^  you  muft  find  for  the  plaintiff,"   The  jury 

found  a  verdift  accordingly.     And  although  in  feveral  caufes 

upon  the  fame  fhip,  new  trials  were  moved  for,  and  granted  ; 

yet  in  this,  which  was  the  only  caufe,  in  which  there  was  a 

reprefentation,  the  verdift  was  acquiefced  in,  and  no  motion  y .  j. 

jrefpedling  it  ever  was  made.  Rep.  271. 

In  the  outfet  of  this  chapter,  we  took  notice  of  a  very  ma- 
terial rule  refpeding  mifreprefentation  ;  and  which  it  now  be- 
comes neceffary  to  repeat.  If  a  reprefeptation  be  made  to 
the  underwriter  of  any  circumftance,  which  was  falfe,  this, 
ii  it  be  in  a  material  point,  fliall  vacate  the  policy,  and  annul 
the  contrad,  although  it  happen  by  mijlake^  and  without  any 
fraudulent  intention,  or  iinproper  motive  on  the  part  of  the  in- 
fured. We  alfo  flated  the  principle,  on  which,  in  fuch  a  cafe,  ^  g^rr.  1909 
the  contra61  is  held  to  be  void  :   becaufe  the  infurer  is  led  into 

error, 
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^  ^\^  ^*  error,  and  computes  his  rlfk.  upon  circumftances  not  founded 
^...^-v^^-,^^  in  fad  ;  by  which  means,  the  rifii  aflually  run  is  different 
from  that  intended  to  be  run,  at  the  time  the  contraft  is 
made.  On  this  ground  it  is,  that  the  contraft  is  as  much  at 
an  end,  as  if  there  had  been  a  wilful  and  falfe  allegation,  or 
an  undue  concealment  of  circumftances.  The  doftrine  here 
meant  to  be  advanced  will  be  better  underftood,  and  more 
fully  illuftrated,  by  attention  to  the  following  cafe. 

MacdowaU  v.  It  was  an  a61ion  on  a  policy  of  infurance  on  the  fhip,  "  the 

247"'  ""^'  Mary  and  Hannah^  from  hew  Yorl  to  Philadelphia.^*  At  the 
time  when  the  infurance  was  made,  which  was  in  London^  on 
the  30th  of  January,  the  broker  reprefcnted  the  fituation  of 
the  ftiip  to  the  underwriter  as  follows  :  "  The  Maj-y  and  Han- 
**  nah^  a  tight  veffel,  failed  with  feveral  armed  fhips,  and  was 
"  fecn  fale  in  the  Delmvnre  on  the  \  \th  of  December.,  by  a  fliip 
*'  which  arrived  at  New  Kork.^'  In  idil  the  fhip  was  loll  on 
t':e  gth  of  Deccmhcr^  by  running  againft  a  cheveau  de  frife^ 
placed  acrofs  the  river.  The  caufc  came  on  to  be  tried  before 
Lord  Mamfeld  at  Guildhall.  The  delence  was  founded  on  tlie 
mifreprefentation  as  to  the  time  when  the  fiiip  was  feen  ;  and 
the  reprefentation  and  the  day  of  the  lofs  being  proved,  the 
jury  found  for  the  defendant,  A  rule  was  obtained  on  the  part 
of  the  plaintiff,  calling  upon  the  defendant  to  fhew  caufe  why 
there  fhould  not  be  a  new  trial.     After  argument  at  the  bar, 

Lord  Mansfield  faid  :  "  The  din;lnftion  between  a  warranty 
and  a  reprefentation  is  perfeBly  well  fettled.  A  reprefentation 
muft  be  fair  and  true.  It  fhould  be  true  as  to  all  that  the  infured 
knows ;  and,  if  he  rejprefents  fa6ls  to  the  underwriter,  without 
knowing  the  truth,  he  takes  the  rifk  upon  himfelf.  But  the  diffe- 
rence between  the  fa6l  as  it  turns  out,  and  as  reprefcnted,  mull 
be  material.  The  cafe  of  the  Julius  Cafar  was  very  different 
Vide  ante,  tlie    from  this.     The  fhip  there  was  only  fitting  out,  when  the  infu- 

Caie  of  Pawfon  j-gnce  was  madc.     No  guns  nor  men  were  put  on  board.     It 

V.  Wacfoii,  J  °  ' 

p.  197-  was  only  faid,  what  was  meant  to  be  done  ;  and  what  was  done, 

though  different,  was  as  advantageous,  or  more  fo,  than  what 
had  been  reprefcnted.  There  was  no  evidence  of  aBual fraud 
in  the  prefent  cafe,  and  no  queftlon  of  that  fort  feemed  to  be 
made.  But  there  was  a  pofiiive  averment,  that  the  fhip  was 
feen  in  the  Delaware  on  the  iith  ol  December.  The  under- 
writer 
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writer  was  deceived  as  to  that  fa6>,  and  entered  into  the  con-  C  II  A  P. 
traft  under  that  deception.  There  was  no  evidence  at  the  v.„^^^._^v 
trial  when  flie  was  feen  in  the  Delaware^  or  in  what  con- 
dition :  but  fuppofe  the  fatl  had  been  explained  in  the  manner 
now"  fuggeftcd,  why  did  the  infured  take  upon  him  to  compute 
the  day  ol  the  month,  on  which  Ihe  had  been  feen  r  Why  did 
•  he  not  mention  e\aftly  wiiat  his  information  was,  and  leave 
the  underwriter  to  make  the  (  otnputation  ?  In  inliirances  on 
fliips  at  a  great  dinanrc,  their  being  fafc  up  to  a  certain  d-iy 
is  always  confidered  as  a  \er)  important  ciictmdlancc.  I  am 
of  opinion,  thut  the  repreletitarion  concerning  the  day  was 
material." 

Mr.  Juftice  Utiles. — "  Tiiis  is  certainly  only  a  reprcfenta- 
tion  ;  but,  in  an  infurance  on  fo  fhort  a  voyage,  it  might  have 
made  a  material  difference  whether  the  fhip  was  known  to  be 
fafe  two  days  fooner  or  later.  It  ought  to  have  been  (hewn,  on 
the  part  of  the  plaintiff,  that  it  was  not  material,  but  there 
was  no  evidciice  that  the  fhip  was  met  on  the  Qtb,  or  any  other 
day.  The  materiality  was  proper  for  the  conlideration  of  the 
jury." 

Mr.  Juflice  Aj%hurfi. — "  The  diftinclion,  which  the  court  has 
made  in  the  cafes  on  the  Julius  Cafar.,  and  fome  others,  be- 
tween a  reprefentation,  and  a  warranty,  is  extremely  jull. 
There  is  no  imputation  of  fraud  in  this  cafe ;  but  the  infured 
jfhould  have  been  more  cautious.  In  the  former  cafes,  the  rc- 
prefenfation  was  of  wliat  was  intended  \  here  it  was  of  a  facl 
Itated  as  having  happened,  within  tiic  knowledge  of  the  infured. 
He  (hould  have  made  the  reprefent.:tion  m  the  fame  words,  in 
which  the  intelligence  is  faid  to  have  been  communicated  to 
him." 

Mr.  ]v\^\cp  Bulkr. — "  We  cannot  fay  the  difference  of  the 
day  was  not  material.  The  fafcty  oi  the  fliip  is  the  mofl  ma- 
terial faft  of  any,  in  cafes  of  infurance.  The  plaintiff  admits 
that  the  place  where  Ihe  was  met  in  fafety,  v«  .s  material.  Why 
was  not  the  time  equally  fo  ?  There  was  no  intentional  deceit., 
and  it  is  perhaps  unfortunate  that  the  infured  made  the  mlflahe ; 
but  I  think  the  verdidl  right." 

The 
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The  rule  for  a  new  trial  was  accordingly  difchargedw 

ShhTcyT.  w\[-         ^  fimilar  decifion  was  made  by  the  fame  learned  judges  at  s 
^'"'^^'^'  \^-      period  fubfequent  to  that  of  the  cafe  of  Macdowall  and  Frafer. 

Mich.  22  Geo.       r  1  j 

III.  Doug.  Rep. 

2d  edit.  293.  Upon  a  motion  for  a  new  trial,  hoxdi  MamfieUy  and  the  reft 

of  the  court,  were  clearly  of  opinion,  that  if  the  broker,  at  the 
time  when  the  policy  is  efle6icd,  in  reprefenting  to  the  under- 
writer the  flate  of  the  fiiip,  and  the  laft  intelligence  concerning 
her,  does  not  difclofe  the  whole,  and  what  he  conceals  fiiall  ap- 
pear material  to  the  jury,  they  ought  to  find  for  the  unrler- 
writer,  the  contra61  in  fuch  cafe  being  void  ;  although  the 
concealment  fhould  have  been  innocent^  the  fadts  not  men- 
tioned having  appeared  immaterial  to  the  broker,  and  having, 
not  been  communicated  merely  on  that  account. 

But  as  has  been  uid  before,  and  as  will  appear  from  the 
cafes  already  cited,  in  order  to  vitiate  the  contraft,  the  thing 
concealed  muft  be  w/v/m^/,  it  muPi  hefoniefa5ly  and  not  merely 
a  fuppofition  or  fpeculation  of  the  infured  \  and  the  underwriter 
mufl  take  advantage  of  any  mificprefentation  the  firft  oppor- 
tunity, otherwife  he  will  not  be  allowed  to  claim  any  benefit 
from  it  at  a  future  period.  If  therefore  the  infured  merely  re- 
prefent  that  he  expedls  a  thing  to  be  done,  the  Gontradl  will' not 
be  void,  although  the  event  (hould  turn  out  very  different  from 
his  expedlation. 

Barber  V.  Thus  upon  a  Hiotiou  for  a  new  trial,  one  of  the-  grounds 

lietclici,  Doi'g.    ftated  to  induce  the  court  to  grant  it  was,  that  fince  the  friaU 
292-  ... 

a  material  reprelentation,  which  had  been  made  to  5'/;w/^r^^,  the 

firft  underwriter  upon  the  polit}-,  and  which  turned  out  to  be 

falfe,  had  been  difcovered.       Shulhrcd  made  an  affidavit,  by 

which  it  appeared,  that  when  he  figned  the  policy  in  March 

1778,  the  broker  was  getting  fcveral  others,  on  other  fhips, 

fubfcribed  at  the  fame  time,  all  belonging  to  the  fame  owner, 

and  faid,  fpeaking  of  them  all — "  which  veflels  are  expelled  to 

*'  leave  the  coaft  of  Africa  in  Kovenihcr  or  December  1777." 

In  truth,  the  veffel  in  queftion  had  failed  in  May  1777,  and 

Shulired  [wore,  that,  if  he  had  known  that  circumflance,  he 

would  not  have  figned.      There  had    been  actions  brought 

againfl  all  the  underwriters  on  ihc  policy,  except  Shulbred. 

n  Lord 
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Lord  MansjieU. — "  It  has  certainly  been  determined  in  a  va-  CHAP, 
riety  of  cafes,  that  a  reprefentation  to  the  firft  underwriter  ex- 
tends to  the  others.  But  under  what  circumftances  has  the 
defendant  gone  to  trial  in  this  cafe  ?  he  certainly  knew  what 
had  been  reprefcnted  to  himfelf.  He  was  acquainted  with  Shul- 
bfedy  and  had  an  opportunity  of  afking  before  the  trial  what  had 
been  reprefcnted  to  him.  If  therefore  this  evidence  is  newy 
it  is  owing  to  his  own  negligence.  But  the  reprefentation 
is  not  material ;  it  was  only  an  expeilathn^  and  the  underwri- 
ters did  not  enquire  into  the  ground  of  the  expecution.  This 
was  lying  by  till  after  a  trial,  in  order  to  make  an  objeflion  if 
the  verdidl  fliould  be  for  the  plaintiflT."  The  rule  was  dif- 
charged. 

There  is  another  rule  upon  this  fuhjefl,  which  it  is  material 
particularly  to  mention  ;  although  it  may  be  collefled  from  al- 
mofl  all  the  cafes,  that  have  already  been  quoted  :  and  it  is  ap- 
plicable to  each  of  the  three  branches,  into  which  tliis  chapter 
has  been  divided.  Wherever  there  has  been  an  allegation  of  a 
fallhood,  a  concealment  of  circumftances,  or  a  mifreprefen- 
tation,  it  is  immaterial,  whether  fuch  allegation  or  conceal- 
ment be  the  aQ  ot  theperfon  himfelf  who  is  interelled,  or  of  his 
agent ;  for  in  either  cafe,  the  conrrad  is  founded  in  deception, 
and  the  policy  is  confequently  void.  The  reafon  of  this  rule 
is  nothing  more  than  thaf,  which  the  law  of  England  has  for 
general  convenience  adopted,  in  treating  of  the  relation  between 
mailer  and  fervant ;  declaring,  that  the  mailer  muft  always  be 
refponfible  for  the  ai^  of  his  fervant,  if  done  by  his  exprefs  or 
implied  command.  It  would  indeed  be  of  very  mifchievous 
confequence,  if  a  man  might  fl^elter  himfelf  from  refponfibi- 
lity  of  any  kind,  by  throwing  the  blame  upon  his  agent  :  it 
would  be  to  allow  him  to  contradidl  a  maxim  of  law,  whicli 
fays,  that  no  man  (hall  be  fuffered  to  make  any  advantage  of 
his  own  wrong  :  and  would  overturn  that  wife  principle  of 
equity,  that  when  one  of  two  innocent  pcrfons  (for  the  maf- 
ter  may  without  danger  to  the  argument  be  fuppofed  innocent) 
mull  fuffer  by  the  fraud  or  negligence  cf  a  third,  he,  who 
gave  credit  to  that  third  perfon,  Ihall  bear  the  confequences 
arifing  from  the  confidence  fo  repofed.  If  this  be  true,  and  it 
cannot  be  denied,  of  contrails  in  general,  it  mull  alfo  be  ad- 
mitted in  thofe  of  infurance,  where,  from  the  verv  nature  cf 
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the  cafe,  the  bufiners  is  fcldum  tranfafled  by  the  parties  them- 
fclves ;  but  is  muil  commonly  cfTei^ted  by  the  interpofition  of 
agents  or  brokers.  7'he  courts  of  julllce  have  accordingly 
held,  that  any  fraud  in  the  agent  of  the  infured  vitiates  and 
annuls  the  contrafl,  as  much  as  dired  fraud  in  the  infured 
himfelf :  and  this,  although  the  a6l  cannot  be  traced  at  all  to 
the  owner  of  the  property  ;  or  even  though  he  Ihould  be  pcr- 
feftly  innocent. 

Stewart  and  In  a  cafe  before  the  Houfe  of  Lords,  folate  as  the  \ear 

bpYncTot^cn'     1785,  this  doarinc  was  confirmed.     It  came  before  jKe  Houfe  " 

H.  Lords,  dct.     Qj^  aj^  appeal  from  the  Court  of  SefTions  in  Scotland^  which  had 
Apr.  8,  1785.  ^'  '  . 

determined  in  favour  of  the  refpondents,  the  underwriters. 

The  cafe  was  fliortly  this:  a  man  having  arrived  at  G/retiocky 
knowing  of  the  lofsof  the  ihip  infured,  and  meeting  a  friend 
and  intimate  acquaintance  of  the  Inrurcd,  and  a  partner  with 
him  in  fome  other  adventures,  communicated  the  intelligence 
of  the  lofs  of  the  fhip  to  him,  who  (Jefircd  it  might  he  cAicealed. 
The  fame  day,  as  appeared  by  the  evidence,  the  perfon,  who 
had   received  this  Information,  held  a  converfation  with  the 
plaintifT's  clerk,  who  made  this  dcpofitlon  "  that  neither  at 
"  that  time,  nor  at  any  other  time  of  the  faid  day,  had  he  any 
*'  converfation  whatever  with  the  fald  Mr.  Boo^,    or  mefTape 
*'  from  him,  cither  in  writing  or  otherwife,   relative  to  the 
"  P'^SSy  (^^^  ^^^'P  hifured),  nor  did  he  get  any  hint  from  him, 
"  or  any  other  perfon,  relative  to  the  making  infurance  upon 
*'  her,  further  than  thefaid  Mr,  Boog's  cfling  the  deponent  if  he 
♦*  knew  whether  there  was  any  Infurance  made  upon  her^  and  if 
"  there  was  any  account  ot  her."  After  this  converfation,  the 
plaintiff  defired  the  clerk  to  write  to  get  an  infurance  cffccled, 
which  he  did,  without  ftating  a  word  (at  leaft  it  did  not  ap- 
pear that  he  flatcd  any)  of  tliis   converfation  to  his  mafter» 
Upon  the  whole  of  the  evidence  in  this  caufe,  although  it  did 
not  appear  by  any  depofition  that  the  plaintiff  knew  of  the  lofs 
of   the  f]i:p,  at  th.e  time  he  n^iade  the  infurance,  the  Lords  of 
Scfnon  decreed,  "  that  the  infurance  made  by  the  plaintiff 
*'  would  not  have  been  made,  if  the  brigantine  Henrietta  had 
*'  not  arrived  in  the  road  of  Greenock  the  day  preceding,  and 
"  brought   intelligence   that  the  fhlj)   Peggy  was  taken  ;  and 
"  therefore  that  the  policy  was  void."     The  Houfe  of  Lords 
confirmed  tliis  decree. 

In 
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In  the  decifions  of  the  Houfe  of  Lords,  the  reafons  of  tha  C  H  A  P. 
judgment  never  appear ;  and  even  when  the  learned  judges  y^J^  '  -^;. 
give  their  opinions  upon  any  caufe  then  depending  in  that 
lioufc,  authentic  reports  of  them  are  not  eafily  obtained  :  the 
Confcquence  of  this,  is,  that  one  is  frequently  left  to  conjec- 
ture, upon  what  grounds  the  decree  was  pronounced.  If  we 
may  be  allowed  to  conjedure  upon  the  cafe  of  Stewart  v  Dun- 
lopy  it  (hould  feerfi,  that  as  no  diredl  or  pofitive  aft  of  know* 
ledge  was  brought  home  to  the  plaintiff  himfclf,  the  conver- 
fation  which  the  clerk  had  with  Mr.  Boog^  vi'as  held  to  be  a 
Tufficient  proof,  that  the  lofs  v/as  known  to  him,  at  the  time 
he  wrote  the  letter,  at  the  dcTnc  of  the  plaintiff,  ordering  the 
infurance.  If  knovvm  to  the  clerk,  the  acl  of  the  agent  in 
fuch  a  cafe  becomes  the  a6l  of  the  principal ;  becaufe  the  law, 
upon  gen&ral  reafons  of  policy,  will  prelume,  that  the  prin- 
cipal mud  know  whatever  has  come  to  the  knowledge  of  the 
agent. 

But  in  the  end  of  the  fame  year^  a  cafe  was  decided  in  tlie 
King's  Benchj  exprefsly  upon  the  point  of  fraud  in  the  agent ; 
tor  it  appeared  that  the  infured  was  not  guilty  of  any  improper 
conduft  in  the  tranfattion.  In  that  cafe,  the  circumllanccs 
Were  numerous ;  and  the  judges  gave  their  opinions  feriatim 
upon  the  queflion. 

It  was  an  a8.ion  on  a  policy  of  infdrance   for  no/,  under-  Fitzhcrbert  v. 
written  by  the  defendant  on  the  21ft  of  September  1782,  at  fix  ^'^'^•"'  '  '^'^^ 

^  II'  Kcp.  p    12. 

guineas /)fr  rr;?/.  on  a  cargo  of  oats  on  board  the  Vt\\'^  J ojeph ^ 
loft  or  not  lofl,  at  and  from  Hartland  to  Porffmouth^  beginnino- 
the  adventure  froin  the  loading  thereof  on  board  the  faid  Ihip 
at  Hartland.  The  defendant  pleaded  the  general  ifTue,  and 
paid  the  premium  into  court.  This  caufe  came  on  to  be  tried 
before  Mr.  Juflice  Bidler  at  Guildhall,  when  a  verdift  was 
found  for  the  plaintiff,  fubjeft  to  the  opinion  of  the  court  upon 
the  following  cafe : 

That  on  the  27th  o^  July  1782,  William  Bundoc'ky  ol  Pooly 
agent  for  the  plaintiff,  contrafted  with  Richard  Thomas  of 
Hartland,  a  corn  faftor,  for  the  purchafe  of  500  quarters  of 
oats,  to  be  configned  to  William  Fuller,  at  P ortf mouthy  on 
plaintiff's  account  ;  and  defired  Thomas  to  fend  him  [Bundock] 

a  a  bill 
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a  bill  of  lading  and  Invoice,  and  alfo  a  like  bill  of  lading  and 
invoice  to  the  plaintiff  at  Mr.  Fijhers  at  the  Tozver^  London. 
That  in  purfuance  thereof,  Thomas  (hipped  the  oats  on  board 
the  (hip  infured,  which  failed  from  Hartland  on  the  i6th  bf 
Septemher  1 782,  and  was  loft  the  fame  day'oii'  the  pier  of 
Hartland.  That  on  the  i6th  of  September  1782,  Thomas 
wrote  the  two  following  letters  to  miliajn  Bundoc},  and  to 
Fijher, 

To  Mi.  William  Bl'xdock. 

Sir,  Hartlandy  Sept.  i6th,  1782. 

This  niorning  I  loaded  iXicJofeph  with  175  quarters  of  oats 
to  the  addrels  of  IVilliam  Fuller ^  Portfmouth,  and  the  floop 
Jailed  immediately  \  but  I  am  afraid  .the  wind  is  coming  to  the 
weOward,  and  will  force  her  back.  I  have  fent  a  bill  of 
loading,  and  a  letter  by  the  mafter  to  Mr.  Fuller  ;  and  alfo  a 
bill  of  loadincr,  and  advice  to  Mr.  Fijher.,  that  Jje  may  infure^  if 
he  likes,  as  the  equinox  is  near,  l^c.  11.  THOMAS. 

To  CUTHBERT  FlSIIER,    Efq. 

Sir,  Hartlandy  Sept.  l6th,  1782. 

By  an  order  from  Mr  IVilliam  Bundock  of  Pooly  I  (hipped 
(Ills  day  on  board  the  JJ'phy  which  immediately  fet  fail  for 
Portfmouth,  a  cargo  of  oats  as  under  ;  and  by  the  fame  order, 
as  'ivcll  as  the  order  of  Thomas  Fit%l:erbert  Efq.  I  took  the 
liberty  of  drawing  on  you  at  three  'days  light,  in  favour  of 
MelFrs.  Scott  and  ff'ilksy  or  order,  106/.  to  be  placed  to 
the  account  of  Thomas  Fit^herbert  Efq.  /  ivijh  the  ivhole 
fife  to  hainl^  and  expert  another  veficl  to  be  loaded  this 
week,  weather  permitting  ;   this  evening  appears  ilormy. 

R.  THOMAS. 

Then  follows  ttie  bill  of  lading.  The  cafe  further  ftatos, 
that  about //.v  oxfcven  o'clock  of  the  evening  cf  the  \bth  cfSep- 
tembcr,  Thorn:is  heard  a  report  that  the  Jhip  was  on  JJjore  \  and 
lit  fix  o'clock  in  the  morning  of  the  l-jth  he  knew  the  Jhip  zvas 
lofl.  That  the  mode  of  fending  letters  from  Hartland  to  Lon- 
dony  is  as  follows  :  the  letters  are  colle6ied  by  a  private  hand 

about 
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«ibout  one  or  two  o'clock  of  the  day,  on  which  the  poll  fcts  C  II  A  i\ 
out  from  BiddefcriU  from  which  place  it  ^(jes  about  nine  o'clock 
in  the  evening.  That  the  i6th  of  September  was  not  a  poll 
day  ;  and  the  above  letters  did  not  leave  Hai  tlaud  //"//  one  o'clock 
In  the  aftern&on  of  the  17//?,  which  was  the  pull  day  from 
Biddeford  to  London :  and  the  letters  which  went  from  Bidde- 
ford  by  the  poll  of  that  evening,  were  received  in  London  on  the 
20th  of  September.  That  on  the  191I1,  the  plaintilf  wrote  the 
following  letter  to  Fijher. 

Stuhh-Lodge^  Portfnmith^  Sept.  l()th^  1782. 
Dear  FipKTy 
My  correfpondent,  Mr.  Bundock^  having  informed  me,  that 
lie  has  fent  two  (loops  to  Hart  land  in  Devonjhlre,  to  load  oats 
on  my  account  and  rifk,  I  beg  the  favour  of  you  to  infure  my 
amount  of  the  cargoes  to  Portjmouth^  as  foon  as  the  bills  ara 
Tent  you.  T.  FITZHERBERT. 

That  the  lafl  mentioned  letter,  together  with  the  former 
^rom  Thomas.,  dated  September  i6th,  we  received  by  Fijher  in 
London^  on  the  20th  of  September  ;  and  he  thereupon  dire£led 
the  infurance  in  queftion  to  be  effefled  :  that  on  the  21ft,  de- 
fendant fubfcribed  the  policy.  Upon  this  cafe,  after  argument 
at  the  bar. 

Lord  Mansfield  [sad  :  "  thls'poHcy  is  effe8ed  by  mifreprefen- 
tation,  and  that  mifreprefentation  zYiksfrom  the  proper  agent  of 
the  plaintiff,  who  gives  the  intelligence.  Now  whether  this 
happened  by  fraud  or  negligence,  it  makes  no  difference ;  tor 
•in  either  cafe,  the  policy  is  void.  As  to  the  mifreprefentation, 
the  underwriter  was  warranted  on  the  information  oi  the 
agent  to  take  for  granted,  that  the  Ihip  was  fafe  at  1 2  or  I 
o'clock  of  the  17th  of  September -.^  for  the  agent  gives  an  ac- 
count of  the  ftiip  being  loaded,  and  fays,  "  1  wilh  the  whole 
"  fafe  to  hand."  Then  there  was  Itrong  ground  to  believe  on 
his  letter,  that  (he  was  fafe  when  the  poll  came  away  ;  and  the 
poll-mark  Ihews  the  day  when  the  letters  were  fent.  How 
does  this  mifreprefentation  come  ?  Why  from  Thomas^  who 
writes  to  Fijher^  and  gives  him  notice  of  the  Ihip's  failing,  on 
purpofe  that  he  may  infure  ;  for  fo  he  fays  cxprefsly  in  his  letter 
to  Burulock.      He  was  honefl  at  the  time  he  wrote  the  letter  ; 

u  2  but 
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CHAP,  but  on  the  i6th,  at  night,  he  hears  that  the  fhlp  is  gone  aOiore, 
and  the  next  morning  he  knew  that  fhe  was  abloiutely  loll. 
The  poftdid  not  go  out  till  the  afternoon  of  that  day  ;  and  he 
had  full  opportunity  to  fend  an  account  of  the  lofs.  If 
Thomas  werQ  not  guilty  of  fraud,  at  leaft  he  was  guilty  of 
grofs  negligence :  but  cither  way,  il  Thomas  were  pcrfe6lly 
innocent,  this  policy,  being  effctied  by  raifreprcfcntation,  is 
void." 

Mr.Jullice  JJlUes. — "  Thowas  is  moll  clearly  to  be  confidered 
as  the  agent  of  the  plaintiff.  He  (hews  by  his  letter  to  Fijher\ 
that  he  a^ts  as  well  by  the  orders  of  Fitzherbert  as  o{  Bundock. 
If  then  Tho?!ias  be  the  agent  of  the  plaintiff,  he  is  mofl  cer- 
tainly liable  for  his  mifreprefentations :  and  in  this  cafe  the 
mifreprefentation  is  grofs." 

Mr.  Juflice  AJhhurJ!. — "  On  principles  of  policy,  it  Is  necef- 
fary  that  a  man  fliould  be  anfwcrable  for  the  acfs  of  his  agent. 
It  is  often  difficult  to  prove  the  privity  of  knowledge  ;  and 
therefore  the  law  will  prefume,  that  fa6ls  known  to  the  one, 
are  alfo  within  the  knowledge  of  the  other.  Nor  is  there  any 
hardfliip  on  the  plaintiff;  for  if  this  faft  had  been  known,  the 
policy  could  not  have  been  effefted." 

Mr.  Juflice  BuUer. — "  In  order  to  fliew,  that  Thomas  w^as 
not  the  agent  of  the  plaintiff,  the  counfel  has  affumed  a  faft, 
which  is  contrary  to  the  cafe ;  for  it  is  faid,  that  the  infurance 
-was  not  made  in  confequence  of  Thomas^  letter.  But  what  is 
the  fa61  ?  The  plaintiff's  letter  to  Ft/her  defires  him  to  infure,as 
foon  as  the  bills  of  lading  are  fent.  By  whom  were  they  to  be 
fent  r  By  Thomas ;  then  he  refers  to  Thomas  for  all  the  infor- 
mation, and  as  the  foundation  of  the  infurance.  The  plaintiff, 
I  dare  fay,  is  innocent ;  and  fo  is  the  defendant.  But  if  the 
plaintiff  build  his  information  on  that  of  his  agent,  and  his 
acrent  be  guilty  of  a  mifreprcfentation,  the  principal  inuft  fuf- 
fer.  It  is  the  common  queflion  every  day  at  GuiUhaUy  when 
one  of  two  innocent  perfons  niufl  fuffcr  by  the  fraud  or 
negligence  of  a  third,  which  of  the  two  gave  credit.  In  this 
cafe,  the  plaintiff  trulled  \  not  the  defendant :  Thomas  had  very- 
material    infortnatioUj  wliich  he  did  not  communicate  ;  the 

con- 
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eonfequcnce  of  which  is,  that  the  policy  is  void,  and  the  pojiea   C    H   A    p. 
rnuft  be  delivered  to  the  defendant.'*  ^  ^' -^    t 

From  thcfe  cafes,  the  principle,  which  we  fought  to  efta- 
blilh,  is  evident,  viz.  that  whether  the  fraud  or  mifreprefen- 
tation  be  the  a6i  of  tlie  infured,  or  of  his  agent,  the  policy 
is  void,  and  the  contraft  between  the  parties  is  vacated  and 
annulled. 

To  have  troubled  the  reader  with  all  the  cafes  that  have  come 
to  trial  upon  the  ground  of  fraud,  would  have  fwclled  this 
chapter  to  the  fize  of  a  volume;  and  at  the  fame  time  would  be 
wholly  unnecelTary,  as  every  cafe  of  fraud  mull  depend  upon 
its  own  circumflances.  It  was  thought  fulRcient  to  lay  down 
the  general  principles,  which  the  courts  have  adopted  upon  the 
fubjeiSl,  and  which  are  applicable  to  eachdivifion  of  it  as  flated 
in  the  beginning  of  this  chapter  ;  and  to  cite  two  or  three  cafes 
under  each  head,  in  order  to  confirm  and  illuflrate  the  pofitioiis 
and  principles  advanced. 

But  as  fraud  is  a  charge  of  a  very  ferious  nature,  materially 
affe6ting  a  man's  credit,  character  and  reputation,  the  law  of 
England  wiW  never  prefume  that  any  one  is  guilty  of  it ;  nor 
fet  afide  a  contrail  on  that  ground,  unlefs  \the  fully  andjatis- 
faSiorily  proved.  The  confequence  of  this  favourable  prefump- 
X\on  is,  that  the  burden  of  proof  lies  upon  the  perfon,  who 
willies  to  avail  himfelf  of  the  fraudulent  conduft  imputed. 
Thus  if  the  infured  is  fuppofed  to  be  guilty  of  fraud,  the  proof 
of  it  falls  upon  the  underwriter  ;  becaufe  he  is  the  perfon,  who 
is  to  derive  a  benefit  from  fubftantiating  the  charge.  This  is  not 
only  the  law  of  England^  but  the  law  of  common  fenfe,  founded  Roccus,  Not.  51; 
on  principles  of  equity  and  juftice.  Although  it  has  been  faid, 
that  fraud  will  not  be  prefumed,  unlefs  it  he  fully  and  fat  isfac- 
tor'ily  proved^  it  is  not  intended  to  convey  an  idea,  that  there 
muft  be  a  pcfit'we  and  direSl  proof  of  fraud,  in  order  to  annul 
the  contrail.  The  nature  of  the  thing  itfelf,  which  is  gene- 
ral Iv  carried  on  in  a  fecret  and  clandeltine  manner,  does  not 
admit  of  fuch  evidence  ;  and  therefore,  if  no  proof  but  that  of 
adual  fraud  were  allowed  in  fuch  cafes,  much  mifchief 
and  villainy  would  enfue,  and  pafs  with  impuiiity,  Cir. 
cumftantial  evidence  is  all  that  can  be  cxpeded  \  and  indeed, 

"  3  \  all 
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CHAP,  all  that  is  nccenaiy  to  fubilaniiate  fuch  a  charge.  The  pre- 
^__^^^,_^^^^  judice  entertained  againft  receiving  circumftantial  evidence, 
is  carried  to  a  p^ch  wholly  inexcufable.  In  the  cafe  before  us, 
we  have  already  (liewn,  it  muft  be  received  ;  becaufe  the  na- 
ture of  the  enquiry  for  the  mofl  part  admits  of  no  other,  and 
confequcntly  it  is  the  heft  pofTible  evidence  that  can  be  given. 
But  taking  it  in  a  more  general  fenfe,  a  concurrence  of  circu.nj- 
ilances  (which  we  muft  always  fuppofe  to  be  properly  authenti- 
cated, otherwife  they  weigh  nothing)  forms  a  ftronger  ground 
of  belief,  than  pofitive  and  direfl  teftimony  generally  affords ;  ef- 
pecially  when  unconfirmed  by  circu-mllances.  The  reafon  of  this 
is  obvious :  a  pofitive  allegation  may  be  founded  in  miftake  or 
what  is  too  common,  in  the  perjury  of  the  witnefs  :  but  circum- 
fiances  cannot  lie ;  and  a  long  chain  of  well  conne6led  fabricated 
circumftances,  requires  an  ingenuity  and  fkill  rarely  to  be  met 
%vith  ;  and  fuch  a  confiflency  in  thofe  who  come  to  fupport  thofe 
circumllanccs,  by  their  oaths,  as  the  annals  of  our  courts  of  juf- 
tice  can  feldom  produce.  Befidcs,  circumftantial  evidence  is, 
much  more  eafily  difcuffed,  and  much  more  eafily  contradifted 
by  teftimony,  if  falfe,  than  the  pofitive  and  direft  allegation 
of  a  fafl:,  which,  being  confined  to  the  knowledge  of  an  indi- 
vidual, cannot  pon[ibly  be  the  fubjeft  of  contradiftion  founded 
merely  on  prefumption  and  probability. 

Another  queftlon  upon  this  fubje£l  remains  to  be  difcuflcd  ; 
and  that  is,  whether  the  underwriter  is  bound  to  return  the 
premium,  or  is  liable  to  an  afiion  for  it,  in  a  eafe  where  fraud 
has  been  proved  againft  the  infured  ;  and  confequently  where 

Ord.  of  I,ew.i4.  tliecontraft  is  void,  and  no  rifk  has  been  run.  The  ordinan- 
11 .  -r .  4  .  ^^^  ^£  jr^.^fj^.g  declare,  that  if  fiaud  be  proved  againft  the  infu- 
red, he  lliall  be  obliged  to  reftorc  to  the  infurer  that,  which  he 
has  received  from  him,  andalfo  to  pay  him  double  the  premium  : 
and  if  fraud  be  proved  againft  the  infurer,  he  ftiall  in  like  man- 
ner be  liable  to  reftore  the  premium,  and  to  pay  double  the  fum 

2  Valin,  96.  infured  to  the  owner  of  the  property.  A  learned  commentator 
upon  tliefe  ordinances  obferves,  that  if  this  article  fuppofe  a  full 
convi6\ion  of  the  crime,  the  punifiiment  is  too  finall;  and  that 
here  the  punilhment  of  the  alfurcr  and  alTurcd  is  nearly  equal, 
although  the  crmie  of  the  alfured  is  much  greater,  when  the 
difference  between  the  preniiuui,  and  the  value  of  the  property 
is'cunfidcrcd.     Indeed,  the  idea  of  cnri^hirg  one  man  by  the 

imnifliment 
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punKhmsnt  of  another  is  itfelf  a  ftrange  one;  and  fomewhat  C  H^A  P. 
inconfiftent  with  tl'C  prefcnt  notions  of  criminal  juftice.  The  \,„g^^^Y»m^^ 
ground  upon  which  it  lias  been  introduced  into  the  edids  of 
France  upon  infurances,  muflhave  been  this,  that  as  the  infur- 
er  in  one  cafe,  and  the  infured  in  the  other,  runs  a  confiderable 
lifk  by  fraudulent  allegations  or  concealments,  they  (hall  feve- 
rallv  be  entitled  to  the  fums  Hated  in  the  ordinance,  as  a  rc- 
compence  for  the  rifk  they  fo  incurred. 

The  law  of  England  has  hithej^to  been  filenf  upon  this  fubjefl, 
there  being  no  pofitive  declaration  of  the  legiflature  refpefting 
it :  and  our  courts  of  juftice  had  not  till  lately  adopted  any  ge- 
neral rule,  with  refpeft  to  the  return  of  premium  in  cafes  of 
fraud.  In  two  or  three  inftances  in  the  Court  of  Chaneery 
■where  the  underwriters  have  been  relieved  from  the  payment  of 
the  fuins  infured,  on  account  of  fraud,  the  decree  has  direfled 
the  premium  to  be  returned. 

Thus  in  a  cafe  in  the  year  1690,  the  defendant  and  others  Whittingham  v. 
had  come  to  ihe  infurance  office,  and  bought  a  policy  for  in-  }^,.)^^4dent^h1  * 
furing  the  life  of  one  HorzucII  (upon  whofe  life  they  had  no  Chancery,  p.  20. 
•  n     1  f       N   r  111-  and  zVeni,  ao6, 

concern  or  intereit  dependmg)  for  a  year  ;  and  the  policy  ran 

whether  intereiled  or  not  interefled,  at  a  premium  of  ^I.  per 
unt.  They  took  this  way  of  drawing  in  fubfcribers :  they 
agreed  with  one  Marzvood,  a  known  merchant  upon  the  Ex« 
change,  and  a  leading  man  in  fuch  cafes,  to  fubfcribe  firfl ; 
but  in  cafe  U^nvell  died  within  the  year,  Marwood  was  to 
lofe  nothing,  but  on  the  contrary  was  to  fhare  what  fhould  be 
gained  from  the  other  fubfcribers.  Upon  the  credit  of  Mar- 
wood^  s  fubfcribing,  feveral  others  (who  had  enquired  of  Mar^ 
xvood  about  Hor-uQelly  who  was  his  neighbour)  fubfcribed  like- 
wife.  HorweU  lived  about  four  months,  and  then  died  ;  and 
this  bill  was  bxought  to  be  relieved  againll  the  policy :  and 
this  matter  being  all  confeffed  by  the  anfvver,  the  court  decreed 
the  policy  to  be  delivered  1^  and  the  premium  to  be  repaid. 

So  alfo  in  the  cafe  of   Da  Cofta  v.  Scandret,  which  has  al-  ^  Cofla  v. 

.  -^  .^caiidret,  z  P. 

ready  been  cited  in  a  former  part  of  this  chapter.  Lord  AIuc-  wii.  170.   vide 
cles/icldy  although  beheld  the  policy  to  be  void,  on  the  ground  ^"^^»  P'  *79- 
of  fraud,  decreed  the  premium  to  be  returned  to  the  infured. 

It  is  true,  that  during  the  argument  in  the  cafe  next  to  be 
quoted,  the  counfel  cited  a  Qafe  of  Ruder  v.  HoUinghury^  in 

u  4-  which 
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C  H  A  P.  which  the  mailer  of  tlic  Rolls  liad  been  of  a  difTcrent  opiuion 
(^  -,-  "  J  from  that  deUvered  in  the  two  preceding  cafes.  But  Lord 
Mansfield  Cdidy  that  there  mull  be  fome  iiiillake  in  reciting 
the  cafe  before  the  MaPter  of  the  Rolls ;  for  tlie  pradice  of 
the  Court  of  Chancery  was  certainly  agreeable  to  the  two 
former  cafes. 

M'iifon  V.  The  cafe,  In  which  this  obfervation  was  made,  was  an  ac» 

Duckctr,  ^[q^  q^  a  policv  of  infurance  on  a  fliip,  with  a  count  ot  a  ge- 

3  Burr.  1361.  ^  _        '  .  ^  .  .  ° 

neral  inrfebitatus  ajj'umpjit  for  money  had  and  received  to  the 
plaintiff's  ufe  :  and  damages  weie  laid  at  q8/.  The  trial  was 
bad,  under  a  decree  of  the  Court  of  Chimccry,  where  the  now 
defendant,  the  iufurer,  being  there  complainant,  had  offered  to 
fay  back  the  premium^  -which  was  ic/.  No  money  was,' in  the 
prefent  cafe,  paid  into  court ;  though  ihc  ufual  courfe  in  thefe 
cafes  is  for  the  defendant,  tb.e  infurer,  to  bring  the  premium 
into  court.  The  jury  found  a  verdifci  for  the  plaintiff,  for  the 
ten  pounds  premium,  on  the  count  for  money  had  and  received 
to  his  ufe;  although  they  were  of  opinion  againft  tiie  policy, 
upon  the  foot  of  fraud  ;  and  found  againft  it,  as  being  fraudu- 
lent. In  fait,  the  firll  underwriter  was  only  a  decoy-duck, 
to  induce  other  perfons  to  underwrite  the  policy  :  and  it  had 
been  prcviouHy  agreed  between  the  infured  and  him,  that  he 
fhould  not  be  bound  by  figning  the  policy  ;  which  this  court 
confidered  as  a  fraud,  and  therefore  that  the  jury  had  given  a 
right  verdift  in  finding  the  policy  fraudulent.  With  the  con- 
currence of  Lord  Mansjield  (before  whom  this  caufc  was  tried) 
an  J  of  the  counfel  on  bcnh  fides,  it  v/as  agreed  to  bring  this 
queftion  before  the  court,  whether,  upon  a  policy  of  infurance 
being  found  fraudulent,  the  premium  fhould  be  returned  to  the 
plaintifr(the  infured)  or  retained  by  the  defendant  {the  infurer). 
The  cafes  abovementionjd  were  quoted  by  the  counfel  for  the 
plaintiff;  but  they  being  all  in  Chancery,  Lord  Mavsjield  kidy 
he  wanted  to  know  whether  there  was  any  common  law  deter- 
mination to  the  fame  effed.  As  it  did  not  appear  that  there 
was,  his  lordfliip  faid.  It  was  plain  what  mufl  be  done  in  this 
'  cafe  ;  for  he  looked  upon  foe  offer  made  by  the  complainant's 
bill  in  equity,  to  be  the  f^imc  thing  as  if  the  money  had  a^lu- 
aJhf  hirn  brought  In'.o  court  in  the  prefent  cafe. 

But 
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But  although  the  common  law  has  been  fo  filent  upon  the  (:   II   A   P. 
fubjecl,  as  not  to  lay  down  any  general  rule  ;  and  although  in 
all  the  cafes  dated,  the  premium  was  reftored  ;  yet  if  the  fraud 
is  notorious,  palpable,  and  grofs  in  its  nature,  the  court  may 
order,  and  has  ordered  the  underwriter  to  retain  ihe  premium. 

Thus  where  an  adlion  was  brought  by  the  infured  ^o  recover  Tyler  v.  Home^ 
150/.  being  the  amount  of  the  defendant's  fubfcription  ;  the  cuiiXaU  after 
ground  of  refufal  was,  that  the  infurance  was  fraudulent  j  and  Hi!.  T.  1785, 
that  the  plaintiff  knew  of  the  lofs  of  the  fhip  at  the  time  of 
effefcting  the  policy.    The  counfel  for  the  plaintiff  were  under 
the  ncceflity  cf  admitting  that  their  client  had  made  fome  fraiv- 
dulent  infuranccs  upon  this  very  fliip,  lubfequent  to  the  one 
now  in  difpute  ;  but  contended  that  news  of  the  lofs  of  the  (hip 
had  not  arrived,  till  after  this  particular  one  was  elTefled.    The 
evidence,  however,  was  fo  Ilrong  as  eafily  to  convince  the 
jury,  that  the   plaintiff  had  received  informaiion  of  the  lof^ 
before   the   order  for  making  the  infurance  was  given  to  the 
broker ;  and  they  found  a  verdicl  for  the  defendant. 

Lord  Mansjiehl  faid,  The  fraud  was  fo  grofs,  that  the  pre- 
mium (hould  not  be  recovered  from  the  underwriter. 

At  lafl  this  great  queilion  came  to  be  exprefly  decided,  Chapman 

•  and  others, 

where  the  agent  of  the  affured  only  had  been  the  guilty  per-  Aflignees  of 
fon  ;  and  the  whole  Court  of  King's  Bench  were  of  opi-  fer^B^^Ti 
nion,  that  in  all  cafes  of  aSlual  fraud  on  tlie  part  of  the  af-  33  Geo.  ill 
fured  or  his  agent,    the  underwriter  might  retain  the  pre- 
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It  is  proper  al fo  here  to  obferve,  that  it  has  been  laid  down 
as  clear  law,  that  if  the  underwriter  has  been  guilty  of  fraud, 
an  a6lion  lies  againfl  him,  at  the  fuit  of  the  infured,  to  recover 
the  premium.  Thus  it  \yas  faid  by  Lord  Mansfield^  in  the 
cafe  of  Carter  v.  Bochm,  which  has  already  been  quoted  at  3  Burr.  1905: 
large  in  this  chapter :  "  the  policy  would  be  void  againfl  the 
*'  underwriter,  if  he  concealed  any  thing  ;  as,  if  he  infured  a 
**  fhip  on  her  voyage,  which  he  privately  knew  to  be  arrived  ; 
"  and  an  a^ion  ivould  He  to  recover  the  premium.''^ 

By  feveral  of  the  foreign  ordinances,  the  punifhment  of  Ord.  of  Amft«- 
fraudj  in  matters  of  infurance,  is  exceedingly  fevere.   By  thofe  %  Magw46. 

7  of  ' 
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C  IT  A  P.  oi  Amperdam  It  is  declared,  "  that  as  contrafts  of  infurance 
^-  ,  "  are  CQntracls  of  good  laith,  wherein  no  fraud  or  deceit 
»'  ought  to  take  place,  in  cafe  it  be  found,  that  the  infured  or 
«  infurers,  captains,  fhippers,  pilots,  or  others  ufed  fraud,  de- 
"  ccit  or  craft,  they  fhall  not  only  forfeit  by  their  deceit  and 
*'  craft,  but  fliall  alfo  be  liable  to  the  iofs  and  damage  occa- 
"  fioned  thereby,  aud  be  corporally  punifhed  for  a  terror  and 
(f  example  to  others  ;  even  zvlth  deatl\  as  pirates  and  manifefl 
*'  thieves,  if  it  be  found  that  tbey  have  ufed  notorious  mal- 
r  210  1  "  verfation  or  craft."  Th?  ordinances  ol  M'uidieburg  con- 
tain a  provifion  exadly  in  the  fame  words.    At  Stockholm  alfo. 

Art.  30.  2  Mag.    j(.  Yiz,s  been  declared,  that  fuch  an  offender,  be&dc:^  reftitution 

76.  1  Mag.  288.  ,  .     •  1      n     11  T  1        '"•'  n  r 

to  the  party  mjured,  Ihall,  accordmg  to  tl>e  cncumltances  ot 
every  particular  affair,  be  puniflied  in  his  ellatc,  honour,  and, 
life. 

Frauds  in  contrafis  of  infurance  have  not  as  yet  had  any 
punifhment  affixed  to.  tliem  by  the  laws  of  England^  that  I  have 
been  able  to  learn  :  but  there  art  one  or  two  cafes  which  have 
been  declared  to  be  fcfonies  by  pofitive  ilatutes,  where  t;he  aft 
committed  has  been  to  the  prejudice  of  the  undervvyiters. 

.  ^^  ^  ,  By  a  Ilatvite  in  the  reigi:  of  queen  Anne^  it  was  enadicd,  that 

€.9.  V.4.  if  any  captain,  mafler,  maiiner,  or  other  officer,  belonging  to 

any  fhip,  fhall  wilfully  caft  away,  burn,  or  otherwife  deftroy 
the  fliip,  unto  which  he  belongeth,  or  procure  the  fame  to  be, 
done,  to  the  prejudice  of  tht  owner  or  owners  thereof,  or  of 
any  merchant  or  merchants  that  fliall  load  goods  thereon,  (or 
by  a  fubfequent  ftatute,  to  the  prejudice  of  any  perfon  or 
4  Geo.  T.  perfons  that  fhall  underwrite  any  policy  or  policies  of  infurance 

thereon)  fhall  fuffer  death  as  a  felon  ;  and  the  benefit  of  clergy 
is  taken  away  from  this  offence  by  11  Geo.  I.  ch.  29. 

Thefe  are  the  only  provlfions,  which  the  leglflature  of  this 
country  has,  as  yet,  thought  proper  to  make  for  the  preven- 
tion of  criines  of  this  enormity  :  but  as  the  records  of  our 
«ourts  of  juflice  evidently  prove  that  frauds  are  too  frequent 
in  policies  of  infurance,  greater  fevcnty  than  merely  annull- 
ing the  contrad  feems  ncceffary,  in  order  to  put.  «  flop  to 
^ch  offei.ce^. 


i:.  f.  3. 
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CHAPTER     THE     ELEVENTH. 

Of  Sea-worthinefs. 


TT  A  V  1  N  G  ill  the  preceding  chapter  treated  very  fully 
•^  -^  of  the  influence  which  jraud  has  upon  the  contrail  of 
infurance  ;  we  proceed  to  fhew,  that  other  clrcumflances,  in 
which  no  fraud  whatever  can  be  difcovered,  or  even  fufpe^ted, 
will  alfo  vitiate  and  annul  the  policy.  Ot  this  nature  is  the 
do6lrine  of  Sea-Worthincfs.  Upon  this  point  it  has  been  de- 
termined, that  everv  fhip  infured  muft,  at  the  time  of  the 
ipfurance,  be  able  to  perform  the  voyage,  unlefs  fome  exter- 
nal accident  fliould  happen  ;  and  if  flie  have  a  latent  defe6l 
wholly  unknown  to  the  parties,  that  will  vacate  the  contraft  ; 
and  the  infiirers  are  difchargcd.  This  do6lrine  is  founded 
upon  that  general  principle  of  infurance  law,  that  the  in- 
furers  {pall  not  be  refponfible  for  any  lofs  arifing  from  the  in- 
fufficient  or  defedive  quality  or  condition  of  the  thing  infured. 

There  is  in  the  contraft  of  infurance  a  tacit  and  implied 
agreement  that  every  thing  {hall  be  in  that  ftate  and  condition, 
in  which  it  ought  to  be  :  and  therefore  it  is  not  fufficient  for  the 
infured  to  fay,  that  he  did  not  know  that  the  fhip  was  not 
fca-worthy^  for  he  ought  to  know  that  {he  was  fo,  at  the 
time  he  made  the  infurance.  The  {hip  is  the  ftihjlratum 
of  the  contradl  between  the  parties ;  a  {hip  not  capable  of 
performing  tlje  voyage  is  the  fame,  as  if  there  were  no 
{hip  at  all  ;  aild  although  the  defeft  may  not  be  known 
to  the  perfon  infured,  yet  the  very  foundation  of  the  contra£l 
being  gone,  the  law  is  clearly  in  favour  of  the  under-writer  ; 
becaufe  fuch  a  defefl  is  not  the  confequence  of  any  external 
misfortune,  or  any  unavoidable  accident,  arifing  from  the  pe- 
rils of  the  fea,  or  any  other  rifk,  againft  which  the  under- 
writer engages  to  indemnify  the  perfon  infured.  To  fupport  a 
contrary  dodrine  would  introduce  a  variety  of  frauds,  as  it 
would  probably  fubjeft  the  underwriter  to  account  for  the  lofs, 

diminution. 
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^    HA   P.    diminution,  or  wafle,  which  may  happen  from  the  ncccffary 

v--r~Y'"^^«»^  ^"^'  ordinary  ufeof  the  thing  iiiiured  ;  or  the  wear  and  tear  of 
the  fliip  in  the  common  courfe  of  the  voyage  :  and  all  of  thcfeare 
rifles,  to  which  the  infurer  has  never  been  confidered  as  expofed. 
From  what  has  been  faid  it  appears,  that  the  ground  of  decifion 
in  this  cafe  isperfc£l!y  diftlncSl  uom  any  principle  of  fraud :  that 
it  deperids  merely  upon  this,  that  the  infured  is  prefuraed  to 
be  better  acquainted  with  the  flate  and  condition  of  his  (hip 
than  any  other  man  ;  and  that  he  has  tacitly  undertaken,  that 
fhe  is  in  a  condition  to  perform  the  deftined  voyage.  But  al- 
thoqgh  the  infured  ought  to  know  whether  his  fliip  was  fea- 
worthy  or  not  at  the  time  flie  fct  oLjt  upon  her  voyage  ;  yet  he 

^  Burr.  5804.  mav  not  be  able  to  know  the  condition  ihe  may  be  in,  after  fhe 
is  out  a  twelvemonth  :  and  therefore,  whenever  it  can  be  made 
appear,  that  tlie  decay,  to  which  the  lofs  is  attributable,  did  not 
commence  till  a  period  fubfequent  to  the  infurance,  as  fhe  was 
fea-worthy  at  the  time,  the  under-wi  iter,  it  is  prefumed,  would 

^fn  V.  ParVm-  be  liable.  Indeed,  in  a  very  late  cafe  upon  another  point,  but 
where  the  fame  principle  was  much  relied  upon.  Lord  Alans'- 
field  faid,  "  By  an  implied  warranty  every  fliip  infured  mufl  be 
**  tight,  flaunch,  Jindflrong;  but  it  i.s  fufficient  if  flie  be  fa 
<'  at  the  time  of  her  failing.  She  may  ceafe  to  be  fo  in  twenty- 
*'  four  hours  after  departure,  and  yet  the  underwriter  will  con- 
*'  tinue  liable  ^."  Every  cafe  of  this  kind,  it  is  true,  muft  de- 
pend upon  its  own  circumflances ;  but  when  they  are  once 
afcertained,  the  rule  of  law  is  clear  and  decifive.  The  only  ma- 
terial cafe  upon  this  fwbjeft  in  the  law^  of  England  is  that  of 
the  Mills  frigate,  v/hich  underwent  a  variety  of  difcufTion  in 
feveral  courts,  and  was  finally  determined  in  favour  of  the  infu- 
rers.  I  have  ufed  my  utmofl  endeavours  to  procure  a  copy  of 
the  opinions  of  the  judges  upon  that  cafe ;  but  they  have  been 
ineflfedual :  therefore  the  reader  mufl  be  fatisfied  with  a  full 
flatement  of  the  circumflances,  as  they  appeared  upon  the  dc- 

*  But  if -1  fhip  fail  upon  a  voyage,  and  in  a  day  or  two  becomes  leaky,  and  foun- 
ders, or  is  obliged  to  return  to  port,  without  any  ftorm,  or  viliblc  or  adequate 
caul'e  to  produce  fuch  an  eft'ed,  the  prefumption  is,  that  fhe  was  not  fca-worthy 
.     when  (he  failed;  and  the  jury,  upon  the  plaiiuifl's  own  cafe,  may  draw  fuchacon- 
■  clufion.     Munrr,  ami  another -J .  Vandam.     Sittings  at  Guildhall  before  Lord  Ken- 
yon  after  Micnaelmas  Term  1794. 

murrer 
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nnirrer  to  the  evidence,  and  with  the  judgment  given  upon  ihat  C    HA  P. 
demurrer,  as  it  is  recorded.  V«,^'->y-^^ 

Before  the  proceedings  in  this  cafe  are  dated,  it  will  be  ne- 
ceffary  to  menrion,  that  an  action  had  beenbrought  in  the  court 
of  Common  Picas  on  the  fame  policy  againllone  of  the  under- 
writers ;  and  Lord  Cavulen^  who  tried  that  caufe,  direftcd  the 
jury  to  find  a  verdicl  for  the  plaintiff:  but  upon  a  motion  for  a  [  222  ^ 
new  trial,  his  Lordlhip  declared,  that  he  had  changed  his  opinion : 
and  the  whole  court  of  Common  Pleas  laid  down  the  princi- 
ples above  ftatcd,  and  dirctlcd  a  new  trial.  Upon  the  fecond 
trial,  Lord  Camden  flated  to  the  jury  the  opinion  he  had  formed 
upon  the  fubjeft,  and  a  verdi6l  v-v'as  accordingly  given  tor  tlie 
defendant,  which,  upon  a  fubfequent  application,  the  court  ol- 
Common  Pleas  refufcd  to  fet  afide.  The  plaintiffs  then  com- 
menced a  new  aftion  in  the  court  of  Exchequer  againfi;  another 
of  the  underwriters,  and  which  is  now  the  fubje£l  oi  our 
attention. 

This  was^n  action  on  a  policy  of  infurance,  loft  or  not  loft,  ^^i""'  and  aiit.- 
at  and  from  the  Leeward  IJIands  to  London^  warranted  to  fail  on  in  the  Evchcq. 
or  before  the  26th  o'iyuI)\  upon  any  kind  of  goods,  wares,  and 
merchandizes;  and  alfo  upon  the  body»  tackle,  isc.  of  and  in 
the  good Jhip  or  veffel  called  the  MiUs  Frigate,  beginning  the  ad- 
venture on  the  goods  from  the  loading  thereof  on  board  the  faid 
Ihip  at  St.  Kitt's,  and  upon  the  fnip  from  her  arrival  at  the 
Leeward  JJlands.  The  dcferidant  unicitakcs  to  indemnify 
againft  the  ufual  rifks,  for  a  piemi.nn  of  2  /.  10  f.  per  cevt.  The 
jofs  was  defcribed  in  the  firft  count  of  the  declaration  in  thele 
words :  "  That  the  faid  ftiip,  after  her  departure  from  Nevis  on 
"  her  voyage,  and  during  her  faid  voyage,  failing  and  proceeding 
"  on  the  high  feas  by  and  through  the  force  of  winds  and  tem- 
*'  peftuous  weather,  and  by  and  through  the  mere  perils  and 
"  dangers  of  the  feas,  fprung  divers  leaks,  and  became  very  lea- 
"  ky,  crippled,  bulged,  disjointed,  fplit,  and  wholly  loft."  In 
the  fecond  count  the  lofs  is  alledged  thus:%*'  by  and  through 
*'  the  mere  perils  and  dangers  of  the  feas,  and  by  the  ftarting 
"  and  loofening  of  one  or  more  plank  or  planks  of  the  faid  fliip 
*'  and  by  accidentally  fpringing  one  or  more  leak  or  leaks,  the 
"  faid  ftiip  became  very  leaky,  crippled,  k^c,  and  totally  unable 
"  to  proceed  on,  or  perform  the  faid  voyage."  There  were  two 

other 
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other  counts  in  the  declaration  upon  a  policy  on  freight  to  reoo^ 
ver  from  the  underwriter  the  amount  of  his  infurance  upon  that 
3lfo;  and  a  fifth  count  for  money  had  and  received  to  the  plain- 
tiff's ufe.  The  defendant  pleaded  the  general  ifTue;  with  a 
notice  of  fet  off,  having  paid  the  premiums  into  court. 

[  223  3  This  caufe  came  on  to  be  tried  before  Lord  Chief  Baron 

Parker  \  and  the  defendant  demurred  to  the  evidence  produced 
on  the  part  of  the  plaintiff.  The  demurrer  follows  in  thefe 
words :  Thereupon  the  faid  yohn  and  Thomas  Mills  (the  plain- 
tiffs) fhevs^  in  evidence  to  the  jury  to  prove  and  maintain  tlie 
iffue  within  mentioned  on  their  part,  to  wit,  that  the  defendant 
Underwrote  the  policy  of  infurance,  and  that  the  plaintiffs  were 
Interefted  to  the  amount  as  in  the  declaration  is  mentioned  : 
That  the  fhip  in  queftlon  was  a  French  built  fliip,  and  known 
to  be  fo  to  the  defendant  at  the  time  he  underwrote  the  faid 
policy  :  That  the  timbers  of  French  (hips  are  ufually  faftened 
with  iron  bolts  or  fpikes,  which  are  liable  to  grow  rufly  ;  and 
"ivhen  the  fame  are  grown  rudy,  the  timbers  of  fuch  fhips 
frequently  become  loofe  at  once,  and  the  fliips  are  rendered  inca- 
pable of  bearing  the  fea,  without  any  perceptible  fymptoms  of 
decay  :  That  the  fliip  in  queftion  was  purchafed  by  the  plaintiffs 
in  the  year  1757  :  that  fmce  that  time  fhe  has  been  generally 
employed  by  the  plaintiffs,  who  are  PFeJl  India  merchants,,  in 
that  trade ;  and  large  funis  have  conflantly  been  infured  on  her 
and  her  cargoes :  That  in  February  1764,  being  bound  to  the 
Leeward  Jjlands^  and  baCk  again  to  London^  ffie  failed  on  her 
voyage  :  that  before  flie  failed  from  London  on  that  voyage,  the 
plaintiffs  ordered  the  captain  to  have  every  thingdone  to  theffiip, 
which  he  ffiould  think  proper  to  repair  her  :  That  in  purfuancc 
of  fuch  orders,  the  fiiip  wasput  into  dock  and  repaired,  where  the 
Ihip  carpenter  did  all  fuch  repairs  to  her  as  he  was  ordered,  the 
expences  of  which  amounted  to  about  100/.  of  which  about  30/. 
was  for  the  {heathing  and  other  repairs  of  her  hull,  and 
the  refidue  in  her  upper  works :  that  nothing  more  appeared 
to  the  fhip  carpenter,  or  the  captain,  to  be  wanting  to  make 
her  fit  and  complete  for  the  faid  voyage  \  but  her  iron  bolts 
and  fpikes  were  not  then  examined,  which  could  not  be 
done  without  taking  off  her  flieathiug  ;  an  a6l  never  done 
where  (as  the  cafe  is  here)  the  ftilo  had  been  fhcathed  a  little 

time 
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time  before  :  that  Gecrge  Hayky  Efq.  the  firft  underwriter  on  C 
this  policy,  and  many  other  perfons  by  whom  policies  of  infu- 
rance  are  generally  underwritten,  keep  a  regifter,  in  which  all 
fhips  ufually  infured  by  them,  are  entered  with  an  account  of 
the  age,  conftru6lion,  and  vifible  goodnefsof  the  vefTels,  and  to 
whom  they  belong,  and  alfo  employ  a  furveyor,  whofe  bufinefs 
it  is  to  furvey  fuch  (hij)s:  that  the  (hip  in  queftion,  at  the  time  [  224  J 
of  underwriting  the  policy,  and  long  before,  had  been  entered 
in  fuch  regifter  ;  and  previous  to  her  lafl  outward  bound  voy- 
age, had  been  furveyed  by  one  Thomas  IVhitewood^  who  was 
then  employed  by  the  faid  George  Hayley^  and  other  under- 
writers, as  fuch  furveyor ;  and  as  tar  as  appeared  to  the  faid 
fhcmas  JVh'itexvood^  was  in  good  condition,  and  perfcftly  fit 
to  undertake  a  voyage  to  and  from  the  Leeward  Ijlands ;  but 
the  furveyor  did  not,  neither  could  he,  examine  the  bolts  and 
fpikes  for  the  reafons  aforefaid  ;  but  did  furvey  as  far  as  is  ever 
pra6lifed  in  fuch  cafes :  that  the  faid  George  Hayky  had  often 
before  underwrote  policies  on  the  faid  fliip  and  her  cargoes  ; 
and  the  witnefs,  who  was  the  infurance  broker,  faid  he  believed 
Mr.  Hayky  knew  as  much  of  the  condition  of  the  fhip  as  the 
plaintiffs  did,  and  particularly  on  the  outward  bound  voyage  to 
the  Leeward  Ijlarids,  he  underwrote  400/.  on  this  (hip:  that  in 
fuch  iaft  outward  bound  voyage,  the  fhip  met  with  a  great  deal  of 
bad  weather;  was  very  leaky,  and  could  not  get  into  Afadeiray 
where  fhe  was  ordered  to  touch  ;  hut  was  obliged  to  bear  away  for 
the  ifland  of  Nevis :  tl  at  fhearrived  at  the  ifland  oi  Nevis  on  the 
fiill  of  / pri/  1761.,  and  from  thence  went  o  the  ifland  of  Saint 
Chrijiopher^  where  fhe  delivered  her  outward  ho'  nd  c.rgo,  and 
had  fuch  repairs  done  to'her,  as  were  (hen  tliought  neceHary,and 
toall  appearanceput  intoapropercondition  for  her  voyage  home; 
but  her  bolts  and  fpikes  were  not,  nor  could  be  examined  there  '. 
that  about  the  cr\A  of  the  faid  month  oi  Jpril,  the  fliip  failed 
from  S/.  Kitt's  to  Nevis,  where  the  captain  had  been  promifed 
a  loading  tor  her  home  :  that  on  her  arrival  at  Nevisy  the  plan, 
ters,  knowing  fhe  had  been  leakv  in  her  outward  bound  voyage, 
were  not  willing  to  piit.fugars  on  board  her;  and  that  in 
order  to  fatisfy  the  planters  there,  that  flie  was  in  a  proper 
t-ondiiion  to  carry  a  cargo  of  lugars  to  London^  they  propolcd 
to  the  captain,  as  a  meafure  which  would  be  fully  fatisfadlorv 
to  them,  that  he  fliculd  fubmit  the  fhip  to  be  furveyed  by  all 
the  captains  then  in  the  harbour,  being  fi\'  in  number  ;  and 

toKi 
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toid  him,  that  if  they  fiiould  report  her  to  be  fit  for  a  voyagf 
to  London^  they  would  then  load  her  with  fugarsi  that  tlit 
captain  did  fubmit  to  fuch  furvey,  though  it  would  have  beeii 
for  the  intereftof  the  faid  captains  to  report  the  fliip  unfit  for 
the  voyage ;  as  by  that  means  they  would  have  had  an  oppor- 
tunity oi  gaining  more  freight  and  fooner  :  that  on  the  8th  day 
£  225  ]  of  May  1764,  the  faid  captains,  after  having  furveyed  het 
carefully,  but  without  examining  her  bolts  and  fpik.es,  which 
.could  not  be  done,  there  figned  the  follovv'ing  report :  "  Nevis'^ 
"  May  8th,  1764,  At  the  requeft  of  captain  George  Fhich'f 
*'  of  the  fliip  Miils  Frigate^  we  the  fubfcrlbers  did  repair  on 
"  board  the  faid  fhip,  and  after  due  examination,  it  did  appear 
*'  to  us,  that  the  occafion  of  the  fliip's  making  more  water  than 
*'  ufual  on  her  voyage  from  London  to  this  place,  was  occa- 
*'  fioned  by  fome  negle6l  in  caulking  the  faid  fliip,  which  may 
"  very  eafdy  be  made  tight,  the  faid  fhip  otherwife  appearing 
*'  to  us  to  be  ftrong  and  lound  ;  and  when  canlked,  we  are  of 
**  opinion,  will  be  fully  fufllcient  to  carry  a  cargo  of  fugavs  to 
*'  London^  yohn  Shepherd^  ^ifc."  That  afterwards  the  (hip  was 
caulked  according  to  the  faid  report^  and  that  thereupon  the 
/  .planters  fent  their  fugars  on  board,  arid  the  fliip  was  foon 
loaded  with  about  three  hundred  and  feventy  hogOieads  of 
fugar  :  that  daring  the  time  of  her  loading,  and  until  and 
at  the  time  of  her  failing,  which  was  about  two  months,  thq 
fliip  continued  tight,  appeared  to  be  in  good  condition,  and 
made  no  more  water  than  the  beft  fhips  ufually  do,  and  are 
expedtd  to  do :  that  the  fliip  failed  from  Nevis  on  the  26th 
day  of  July  1764,  about  eight  o'clock  in  the  evening,  and 
the  next  day,  about  four  o'clock  in  the  afternoon^  without  any 
bad  wei-^her  or  extraordinary  fwell  of  the  fca,  flie  fprang  a 
leak,  and  the  captain  was  obliged  to  bear  away  for  St.  Chrijlo- 
pher^  where  he  arrived  on  the  28th  of  July:  that  on  his 
arrival  there,  he  got  the  Ihip  unloaded  to  fee  what  was  the 
matter  wiih  her,  when  it  appeared  that  flie  had  ftarted  a  plank  : 
that  he  thereupon  applied  to  the  judge  of  the  Court  of  Vice 
Admiralty  for  a  warrant  to  furvey  the  fliip ;  and  a  warrant  was 
granted  to  four  Captains,  and  two  fliip  carpenters,  or  any  three 
of  them  ;  four  of  whom  did,  according  to  fuch  warrant,  fur- 
vey the  faid  ihip,  and  did  report,  that  flie  was  unfit  to  pro- 
ceed on  her  voyage  without  being  thoroughly  repaired  j  and 

that 
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that  the  expence  of  fo  repairing  her  there,  wouki  amount  C  HA  P. 
'to  more  than  the  value  of  the  fliip  and  freight  ;  and  flie  was  v^^^-v^-^^ 
therefore  condemned  by  the  faid  court  as  unfit  for  the  faid 
vo)'aore:  that  fomeof  the  iron  bolts  and  fpikcs,  with  which  the 
Vnribers  of  the  fliip  In  qucftion,  like  other  French  built  flriips, 
were  faftcncd,  were  broken  in  the  plank  that  was  fo  ftarted, 
which  the  captain  and  the  faid  furveyors  felt,  by  pafifing  up  [  226  ] 
their  hands  between  the  plank  and  the  fhip ;  and  which  ap- 
peared upon  farther  opening  the  ends  of  the  plaiik  ;  and  that 
the  faid  plank  was  llarted  from  one  end  to  the  oiher  :  that  it 
Was  owing  to  the  faid  bolts  and  fpikes  being  grown  rullv  and 
decayed,  as  then  appeared  to  the  captain  and  furveyors,  that 
fuch  plank  ftarted  :  that  he  believed  the  furveyors,  who  con- 
demned her,  thought  the  fame  ;  wherefore^  and  fuppofing  thd 
other  bolts  and  fpikeS  in  the  fiiip  were  alfo  grown  rufly  and 
decayed,  though  that  could  not  be  known  for  certain,  without 
ripping  off  her  planks,  and  making  a  more  ftrid  examination, 
the  furveyors  made  their  faid  report  of  condemnation:  that  the 
faid  plank  was  not  taken  off,  nor  could  it  be,  without  finkinar 
the  (hip,  but  continues  at  ^9/.  Chrijlcpher''s  as  a  hulk  :  that  o  i 
the  aforefaid  account,  it  was  then  concluded,  and  is  now  be- 
lieved by  the  captain,  that  thijaldjhip  ivas  not  jit  for  the  injured 
voyage  home,  at  the  time  flie  io  failed  from  AWj  for  Londoriy 
tbougi}^  to  all  outvjard  appearance,  Jhe  tvas  a  very  good flnp,  andy 
as  he  then  believed,  proper  for  the  voyage  \  and  fuch  a  fliip  as  he, 
fro7n  her  outward  appearance,  Jhould  have  had  no  oh]e£lio'.  to  fail 
in  again  ;  but  had  he  known  the  decayed  condition  of  her  faid 
bolts  and  fpikes  before  he  fet  fail  on  his  homeward  bound  vovafre, 
he  would  not  have  ventured  hi^  life  in  her:  that  theie  is  no 
dock,  nor  fcarce  any  materiajs  for  repairing  fhips  at  St. 
ChriflopherSy  nor  could  flie  fail  to  any  other  place  to  be  re- 
paired; and  that  if  this  misfortune  had  happened  in  iSorth 
America,  or  Enghind,  where  there  are  proper  docks  and  mate- 
rials, fhe  might  have  been  repaired  for  three  or  four  hundred 
pounds:  that  while  the  faid  fliip  was  firff  at  St.  Chrijlopher^s^ 
before  flie  had  taken  in  her  cargo,  namely,  on  the  23d  of  /pril 
1764,  the  captain  wrote  the  following  letter  to  the  plaintiffi: 

"Gentlemen,  St.  Chrifopher's,  April  i^,  \'-if)\, 

"  I  take  the  firft  opportunity  of  acquainting  you,  that  I  ar- 

**  rived  at  AVwV,  aftera  moft  difmal  panage,on  the  firli  inffant. 
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"  On  the  fixth  of  Alanh,  at  day-break,  I  made  the  iflancis 

**  Deferts,  diftant  about  four  leagues,  run  down  for  Madeira^ 

"  with  a  frefh  gale  at  E.  S.  E.  till  four  in  the  afternoon,  when 

"  being  within  a  mile  off  the  fiiore,  and  judging  about  five  or 

*'  fix  miles  off  Fenckall  Road^   a  very    hard  and  dark  fquall 

r  227   ]     "  took  us  fuddenh  with  fucb  violence^  that  I  was  ohligcd  to  clear  off 

"  the  land  under  the  courfes.    It  was  excefiively  hazy  the  whole 

*'  evening  after,   that  one  could  hardly  fee  the  fliip's  length; 

"  fo  that  it  would  have  been  thegreatefl  imprudence  to  have  run 

*•  the  rifle  of  overfhooting  our  port,  or  running  afhore.   The 

**  gale  incfeafed,  and,  in  the  night,  came  round  to  the  N.  E. 

**  and  the  flnp  Jirained  fo  much  hy  the  prejjhre  of  fall  we  were 

*'  ohltged  to  carry  on  her  in  that  great  fea^  that  it  was  with  the 

*'  utmoji  difficulty  we  could  keep  her  free.     On  the  eighth,  at 

**  nine  in  the  morning,  reckoning  myfelf  nineteen  leagues  to 

*'  leeward  of  Madeira^  ourjhipfo  loofencd,  that  we  could  not 

*'  carry  fail  upon  a  wind ;  and  feeing  no  probability  of  the 

**  wind  fliifting  or  abating  enough  to  give  us  a  chance  of  beat- 

*'  ing  up,  bore  away  for  Nevis, ']\\dig\ug  it  better  for  the  prefer- 

*'  vat  ion  ot  the  whole  than  to  run  any  hazard  in  endeavour- 

**  ing  for  the  Canaries  in  our  weak,  leaky,  and  diflrefTcd  condi- 

*'  tion.    I  have  confulted  with  Mr.  Cottle^  the  counfellor  here, 

*'  who  advifes  me  to  fell  the  flour  and  lime  at  publick  vendue, 

"  and  to  carry  the  iron  hoops,  i^c.  back  to  England.     As  the 

"  Jhifs  complaint  has  been  chiefly  in  her  upper  worhy  I  am  obli- 

*'  ged  to  have  her  nezv  nailed  from  the  wail  upiuards ;  and  hope 

**  you  will  find  that  what  repairs  are  necefi'ary  to  be  made  here, 

**  are  condudeJ  with  all  the  frugality  circumflances  will  ad- 

«  mit  of." 

That  the  plaintiffs  received  this  letter  in  London  on  the  13th 
day  oi  June  1 7  64,  and,  a  day  or  two  afterwards,  gave  it  to 
Matthew  Tozugoody  an  infurance  broker,  to  get  1,000/.  infured 
on  the  freight  home  for  the  ufe  of  the  owners,  and  250/.  on 
their  fourth  part  of  the  faid  lliip :  that  the  faid  ToivgoodhiH  fliew- 
ed  the  policy  in  queflion,and  the  letter  to  the  faid  George  Hayley, 
on  the  igthof  y«/;^  1764,  who,  after  reading  over  the  letter,  afk- 
ed  him  what  intereft  he  had  to  infure ;  to  which  the  broker  an- 
fwered,  fhip,  freight,  and  cargo ;  and  that  he  might  write  which 
he  picafed  :  that  thereupon  the  fuid  Gctrgc  Hayley  faid  he  would 
9  under- 
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underwrite  the  (hip,  faying  (he  would  come  home  fafe  enough,  CHAP, 
notwithflanding  the  damage  which  the  laid  letter  imported  v^^^^-^^ 
flie  had  received,  as  it  was  a  fummer  voyage  ;  but  that  (he 
would  very  likely  damage  her  cargo  :  that  the  faid  Geo) ge  Hay- 
ley  was  going  to  underwrite  the  faid  policy  for  300  /.  on  the 
faid  (hip,  and  had  wrote  the  (igure  3  ;  but  on  the  faid  Maitbcio 
Towgood's  telling  him,  he  was  a  bold  man  to  write  three  hun-  [  228  J 
dredpoundsafter  reading  the  fai  J  letter,  the  faid  George  Hayley-t 
(truck  out  the  (igure  3,  and  converted  it  into  a  2,  and  accord-* 
ingly  underwrote  the  faid  policy  for  the  fum  of  two  hundred 
pounds  on  the  faid  fliip  :  that  the  faid  Matthew  Toiugood  (liewed 
the  faid  letter  to  the  faid  defendant  Roebuck,  and  all  the  other 
underwriters  on  the  faid  policy,  before  they  underwrote  the 
fame ;  and  the  faid  defendant  fays,  that  the  evidence  aforcfdid> 
in  manner  and  form  aforefaid,  (hewn  by  the  plaintiffs  to  the 
jury,  is  not  fufficient  in  law  to  maintain  the  ilfiie  within  joined 
on  the  part  of  the  faid  plaintiffs  ;  and  that  he  the  defendant  to 
the  evidence  aforefaid  hath  no  necefTity,  nor  by  the  law  of  the 
land  is  obliged  to  anfwer.  Wherefore  he  prays  judgment,  and 
that  the  jury  may  be  difcharged  from  giving  any  verdidl  upon 
the  iffue. 

The  plaintiffs  join  in  demurrer. 

Upon  this  demurrer,  judgment  was  given  in  the  Court  of 
Exchequer  for  the  underwriter.     A  writ  of  error  was  then 
brought  in  the  Court  of  Exchequer  Chamber,  which  was  re- 
ferred to  Lord  Mansfield dixxdi  Lord  Chief  JuRice  JVtlmot,  who, 
after  argument,  alfo  reported  their  opinions  to  be  in  favour  of 
the  defendants ;  agreeable  to  which  report,  judgment  was  ac- 
cordingly pronounced.     This  is  the  only  account,  which  can 
now  be  given  of  this  cafe,  as  the  report  upon  thefe  occafions 
is  generally  made  in  private,  and  the  reafons,  upon  which  it  is 
founded,  are  not  publickly  given.     But  from  the  above  very 
accurate  (latement  which  has  been  procured  from  the  record, 
it  will  appear,  that  the  decifion  did  not  turn  upon  any  fraud  or 
concealment   of  circumftances ;  but,  on  the  contrary,  every 
thing  was  done  in  the  mod  fair  and  honourable  manner,  and 
the  underwriter  was  fully  inlormed  of  every  event,  with  which 
the  infured  was  himfelt  acquainted.     The  cafe  was  decided  en- 
tirely upon  the  principle  of  fea-worthinefs :  that  iic  »vever  inno- 

;t  2  cent 
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CHAP,    cent  or  unfortunate  the  in fured  mlglit  be,  yet  if  the  (hip  v^a J 

XI  r 

^^^^p.^^!,^^    not  fea- worthy,  at  the  time  of  infuring,  there  was  nocontradl  af 

all  between  the  parties ;  bccaufc  the  very  foundation  of  the  con- 
trail, the  Ihip,  was  in  the  fame  condition  as  if  it  did  not  cxift. 
That  the  conclufion  thus  drawn  from  the  judgment  given  \n 
the  Excheq:uer  Chamber,  is  not  larger  or  more  extenfive  thatT 
j^  229  ]  the  decifion  will  warrant,  is  evident  from  what  was  faid  by 
Lord  Mansfield^  when,  ivpon  a  fubfeqtrent  occafron,  the  cafe  of 
the  Mills  Frigate  was  relied  upon  in  argument  at  the  bar. 

3  Bur.  zSoa.  In  the  cafe  of  the  Earl  of  March  v.  Pigof^  v/hich  camebefore' 

the  eourt  of  King's  Bench  in  the  year  1771,  the  cafe  of  the 
Aliils  Frigate  having  been  mentioned.  Lord  Mansfield  faid,- 
*'The  Infured  ought  to  know  whether  his  (hip  was  fea- worthy 
or  not,  at  the  time  fiie  fet  aut  upon-  her  voyage ;  but  ho\y 
fliouid  he  know  the  condition  ilie  was  in  after  flie  had  been 
out  a  twelvemonth  ?  It  is  true  the  propofition  laid  down  by  the 
counfel  in  that  cafe  is  merely,  "  that  the  cafe  of  the  Mills  Fri~ 
*♦  gate  was  an  ir>furance  upon  a  fliip,  which  had*  a  latent  defc6^ 
"  totally  utiknown  to  the  parties ;  and  the  infurers  were  holden 
**  not  liable  on  account  of  the  ihip's  not  being  fea-worthy, 
"  though  fuch  defeft  was  not  known."  Lord  il'/<2;7.y5V/</ is  then 
reported  to  have  faid,  "  I  differ  totally  in  opinion  from  th«rt 
doclrinc ;"  and  yet  his  Lordlhip  is  m;ide  to  conclude  with  the 
fentcnce  above  llai'cd,  which  is  in  effeQ  the  fame  with  that- 
which  the  reporter  has  put  into  the  mouth  of  the  counfel ;  and 
which  in  truth  contaias  the  whole  do61tine  of  fea-worthincfs,- 
when  the  exception  put  by  Lord  Mtinsfidd  is  added,  namelyj- 
that  the  infured  fiiall  not  anfwer  for  the  fufficicncy  of  the  (hip, 
after  (be  has  been  out  a  confiderablc  time.  The  probability  i?, 
that  the  counfel  laid  down  the  propofiiion  in  more  cxtcnfi\c 
terms  than  the  reporter  ftates  it,  nainel)',  that  \\  the  iliip  was 
not  fea-worih)-^/  any  time  during  the  voyage,  the  infurers  would 
be  difcharged.  By  admitting  this  prefumption,  the  whole  wil^ 
be  eafily  reconciled  ;■  for  then  Lord  Mansfield's  denial  of  fuch 
extenfive  doctrine  is  fuppurtcd  and  illuft rated  by  the  dillinc* 
tion,  which  bs  aftcrwatds  takes  ia  the  conclurion  of  the  fci^- 
fcnce. 


If 
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It  is  fingular,  that  the  decifion,  which  has  occupied  the  CHAP. 
wholcof  this  chapter,  fhould  liavcoccafionpd  fo  much  difcunion 
at  the  time  it  was  determined,,  as  that  pamphlets  were  written 
upon  both  fides  of  the  queflion  ;  cfpecially  when  it  is  confi- 
dcred,  that  the  do6lriue  there  eflabHOied  is  by  no  means  novel 
in  itfelf,  and  is  entirely  confonant  to  the  laws  of  all  the  mari- 
time and  commercial  nations  in  Europe. 

Thefea-worthinefs  of  thefhip  being  thus  fijcwn  to  be  an  Im-  ["  2IQ  a  1 
plied  condition  in  this  fpecies  of  contract,  it  follows  of  courfe, 
that,  in  entering  into  the  engagement,  it  is  not  ncceffary  that 
there  fhould  be  any  previous  rcprefentation  of  the  condition  of 
the  fliip  ;  becaufe,  unlefs  it  be  fit  for  the  performance  of  the 
voyage  infured,  there  is  no  binding  contra^;  and  any  infufli- 
ciency  of  the  vefTel  in  a  former  voyage  will  not  vacate  the 
policy. 

Thus  in  an  aQion  upon  a  valued  policy  of  infurance  upon  Shooibred  v. 
tlie  fiiip  Two  Sillersy  and  a  cargo  of  wheat  and  wines,  from  ^"^'t''  Sittings  at 
Madeira  to  CharJeJiown.     The  (hip  had  ^A\\cdfrom  London  to  ^l''-  m'^^- 
Madeira.     The  plaintiff,  who  was  owner  of  the  cargo,  ordered 
his  broker  to  procure  an  infurance  from  Madeira  for  the  voyage 
to  Cbarleflown^  which  W4S  accordingly  done  ;  but  he  did  not 
communicate  to  his  broker  or  tjje  underwriters  two  letters 
which  he  had  received   from  his  captain  the  day  before  he 
cfTefted  the  infurance,  Hating,  that  the  (hip  had  arrived  at  Ma- 
deira^ but  was  very   leaky,  and  that  the  pipes  of  wine  had 
been  half  covered  with  water.     But  it  was  proved  at  the  trial, 
that  the  leak  had  been  completely  ftopped  before  (lie  failed 
from  Madeira^  and  q\  courfe  before  the  commencement  of  the 
rifk  infured.     In  her  voyage  to  Charlcjlozun  fhe  was  taken, 
and  the  plaintiff  abandoned. 

Lord  Mansfit'Id  to]d  the  jury,  *'  that  there  fhould  be  a  rcpre- 
fentation of  every  thing  relating  to  the  rifk,  v/hich  the  under- 
writer has  to  run,  except  it  be  covered  by  a  warranty.  It  is  a 
condition,  or  implied  warranty,  in  every  policy,  that  tlie  fhip 
is  fea-worthy  ;  and  therefore  there  need  be  no  rcprefcntafion 
ol  that.  If  fhe  fa'i  without  being  fo,  there  is  no  valid  po.licy. 
Here  the  leak  was  flopped  before  (he  failed  from  AIade;ra,  znd 
ill?  failed  in  good  condition  from  thence  j  and  tlierc  is  ijo  occafion 
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C  HA.    P.    to  ftate  the  condition  of  a  fliip  or  cargo  at  the  end  of  her  for- 
s^^^g^^J,m^^^j    mer  voyage."     There  was  a  verdift  for  the  plaintiff.  . 

Old.  of  Lewis         In  the  ordinances  oi Lewis  the  fourteenth  it  is  declared,  that  de- 
In  I'^^'aVal^So,  C3y,  wafte,  or  lofs,  which  happens  from  the  internal  defeft  of  the 
thing  infured,  fhall  not  fall  upon  the  underwriter.    A  commen- 
tator upon  thefe  ordinances  has  gone  into  the  reafon  and  princi- 
ple of  fuch  a  regulation,  and  has  fhewn  the  propriety  of  it.     He 
fets  out  by  obferving,  that  this  doftrine  is  of  a  date  as  ancient 
C.  5.  arr.  ?.         as  the  period  when  the  French  treatife  called  Le  Guidon  wag 
publifhed,  which  was  about  the  year  1661,  at  which  time, 
as  appears  by  a  reference  to  the  book  itfelf,  it  was  confidered 
as  a  fettled  principle,  that  lofTes,  happening  from  caufes  of  this 
nature,  were  not  to  be  a  charge  upon  the  underwriter.     The 
2  Mag.  90. 140.  fame  author  has  alfo  fliqwn,  that  fuch  a  provifion  is  adopted  iri 
favour  of  the  infurers  by  the  ordinances  of  i?(j//^rrt^<7?/z  and  Jm-^ 
fterdam.     After  ftating  thefe  circumftances,  he  proceeds  to  fay, 
that  when  a  fliip  is  deemed  incapable  of  finifliing  her  voyage, 
the  queftion  whether  this  event  is  a  charge  upon  the  under- 
writers   or  not,  depends  upon  another ;  namely,  whether  it 
happened  by  the  violence  of  the  fea,  or  other  fortuitous  circum- 
'    fiance,  or  whether  the  difability  proceeds  from  age  and  rotten- 
nefs.     This  will  be  determined  by  the  enquiry  which  was  made 
before  the  departure  of  the  fhip,  in  order  to  judge,  whether  it 
was  in  a  condition  to  perform  the  voyage  or  not :   if  the  latter 
I  Val.  654-         "Vvas  the  cafe,   the  infurers  ought  not  to  anfvver.     In  another 
part  of  this  work,  after  laying  down  the  fame  dodlrine,  he  de- 
clares, that  the  indemnity  will  be  void,  even  though  the  Ihip 
has  been  examined  betore  her  departure,  and  declared  capable  of 
performing  thevoyage  \  fmcethe  event  has  fliewn  clearly,  that 
on  account  of  latent  defefls  it  was  no  longer  navigable  ;  that 
is,  if  it  were  proved  that  parts  of  the  fliip  were  fo  rotten,  weak- 
ened, and  deflroyed,  that  (he  was  not  in  a  proper  ftate  to  refift 
the  ordinary  attacks  of  wind  and  fea,  inevitable  in  every  voyage, 
then  the  underwriters  are  difcharged.     The  reafon  is,  that 
the  examination  of  the  fhip  before  her  departure  extends  only 
to  the  external  parts,  becaufe  fhe  is  not  unripped  ;  at  leaft  not 
fo  as  to  difcover  the  interior  and  latent  defers,  for  which  the 
owner  or  niafler  of  the  fhip  continues  always  refponfible,  and 
that  with  the  greater  juftice,  becaufe  they  cannot  be  wholly 

ignorant 
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ignorant  of  the  bad  Rate  of  the  fiiip:  but  fuppofing  them  to 
be  fo,  it  is  the  fame  thing,  being  indifpenfably  bound  to  pro- 
vide a  good  fliip,  able  to  perform  tjie  voyage^ 

The  opinion  of  this  learned  foreigner  is  fupported  by  two  of 
his  countrymen,  Pothier  and  Emerigon. 

Having  thus  fliewn  that  the  doctrine  of  fea-worthinefs,  as  Pothier  Tr. 
eftabhfhed  by  the  decifions  of  our  courts  of  juftice,  is  confirmed  ,i.66.  lEmcri- 
by  the  declarations  of  foreign  laws,  and  by  the  opinions  of  fo-  ^''"'  ^*  ^ 
reign  writers  \  it  is  fufficient  now  to  fay,  that  where  the  fhip 
is  not  fea- worthy,  the  policy  of  infurance  is  void,  as  well  where 
the  infurance  is  upon  the  goods  to  be  conveyed  in  the  fhip,  as 
when  it  is  upon  the  fhip  itfelf.      For  whenever  a  cafe  arifes  i  Val.  164, 
with  refpe61  to  damage  done  to  goods  through  the  infuffici- 
ency  of  the  fhip,  the  queflion,  whether  the  mafter  or  owner  is 
liable  to  make  good  the  lofs,  depends  upon  afcertaining,  whe- 
ther the  fhip  was  in  a  condition  to  perform  the  voyage  at  the 
t;me  of  her  departure,  or  became  defedlive  from  bad  weather, 
and  the  perils  of  the  wind  and  fea. 


X  4 
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Of  Illegal  Voyagej. 

E  proceed  now  to  the  confideration  of  another  circum- 
fiance  by  which  the  contrail  of  infurance  is  vacated 
and  annulled  ab  inhio :  and  it  is  this  ;  that  whenever  an  infur- 
ance is  made  on  a  voj'age  exprefsly  prohibited  by  the  common, 
flatutc,  or  maritime  law  of  the  country,  the  policy  is  of  no  ef- 
fe61.  The  principle>  upon  which  fuch  a  regulation  is  founded, 
is  not  peculiar  to  this  Ivind  of  contrail;  lor  it  is  nothing  more 
than  that  wliich  deftroys  all  contrails  whatfoever  :  that  micn  can 
never  be  prefumed  to  make  an  agreement  forbidden  by  t'le  laws  ; 
and  if  they  ftiould  attempt  fuch  a  thing,  it  is  invalid,  and  will 
not  receive  the  affiltance  of  a  court  of  juftice  to  carry  it  inio 
execution. 

The  mofl;  material  cafe  upon  this  point  is  that  of  "Johnfon 
and  Sutton^  v/hich  came  on  to  be  argued  in  the  year  1779,  and, 
received  the  folemn  opinion  of  the  Court  of  King's  Bench. 

folinfon  V.  Sut-  It  vt^as  an  aflion  on  a  policy  of  infurance  on  goods,  on  board 
the  ftip  Fenus,  "  loft  or  not  loft,  at  and  from  London  to  Nez(^ 
.  Torh^  warranted  to  depart  with  convoy  from  the  channel  for  the 
voyage."  The  caufe  vyas  tried  before  Lord  Mamficld z\  Guild- 
hall^  and  a  verdifl  was  four^d  for  the  plaintiflp.  The  defendant 
obtained  a  rule  to  fliew  caufc  why  there  ftiould  not  be  a  new: 
trial.  The  tafts,  upon  his  Lordfhip's  report,  appeared  to  be 
thefe  :  the  Ihip  was  cleared  for  Halifax  and  New  York,  She 
had  provifions  on  hoard,  which  fhe  had  a  licence  to  carry  to 
AVzy  Tcrli^  under  a  provifo  in  the  prohibitory  aft  of  16  Geo.  3. 
€.  cr.  ^\Vi  one  half  of  the  car  go  ^  including  the  goods.,  which  were, 
ihefubje^  of  this  infurance^  %vas  not  liccnfcd^  and  was  not  calcu- 
lated for  fhe  Halifax  market,  but  for  Netv  Tori.  There  had 
been  a  proclamation  by  Sir  If^iUiam  Howe  to  allow  the  entry  of 
unlic'-rifcd  gojds  at  hew  Tork  ;  and  though  there  were  bond^i 

ufuaily 
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uFually  given  at  the  Cuftom  Houfe  here,  by  which  thecaptam    C  H   A   P. 

enaaged  to  carry  the  goods  to  Hcdifax,  thofe  bonds  were  alter-   .^.^^^ 

^va'rds  cancelled,  on  producing  a  certificate  from  an  officer  ap- 

pointed  for  that  purpofe  at  New  Torh.  declaring,  that  they  were 

landed  there.     The  commander  In  chief  had  no   authority  under 

the  aa  of  parliament  to  iJJUe  fuch  proclamation,  or  to  permit  the 

exportation  of  unlicenfed  goods.      The  ^enus  was  taken   m  her 

padage  to  New  Tork  bv  an  American  privateer.     The  firit  ice-  t6GcaIII,c.s.' 

tion  of  the  flatutc  prohibits  all  commerce  with  the  province  of 

New  York  (amonga  others)  and  confifcates  all  fhips  and  their 

cargoes,  which  (hall  be  found  trading,  or  gomg  to,  or  commg 

from  tradin.  with  them.    In  feaion  the  fecond,  there  is  a  pro- 

vifo,  excepring  (hips  laden  with  provifions  lor  the  ufe  ot  Ins 

inajeftv's  garrlfons  or  fieets,  or  for  the  inhabitants  of  any  towo 

poireffed  by  his  majeRy's  troops,  provided  the  mafler  (hall  pro- 

duce  a  licence  fpecifying  the  voyage,  ^c.  and  the  quantity  and 

fpecics  of  provifions;  but  by  the  hmt  prcvifo,  it  is  declared, 

that  goods  not  licenfed,  found  on  board  fuch  (hip,  (hall  be  for- 

feited.     After  argument,  upon  the  motion  for  a  new  trial, 

Lord  Mansfield  fald.-"  The  whole  of  the  plaintiflF's  cafe 
eoes  on  an  eftablifhed  praBice,  direOly  ag^inft  an  aft  of  parlia- 
ment. If  the  defendant  did  not  know  that  the  goods  were 
unlicenfed,  the  obje£\ion  is  fair  as  between  the  parties.  If  he 
did,  he  would  not  deferve  to  he  favoured.  But,  however  that 
mav  be,  it  was  illegal  to  fend  the  goods  to  New  lork,  and,  m 
farideliSh,  potior  cjl  conditio  defendentis.  It  is  impoffible  ta 
bring  this  within  the  cafes  cited  (.),  becaufe  here  there  was  a 
direa  contravention  of  the  law  of  the  land."  The  rule  for  ^ 
pew  trial  was  made  abfolute. 

From  this  cafe  much  information  is  to  be  coUeaed  \  for,  ift. 
the  princiole  advanced  at  the  beginning  of  the  chapter  is  eftab- 
lilhed,  that  IS  that  an  infurance  of  a  voyage;  which  is  pro- 
hibited by  (latute,  is  vo-d.  This  cafe  alfo  ferves  to  remove 
a  diftinfciion,  which  occurs  in  a  very  refpeBabie  writer.      The      - 

learned  Roccus  obferves,  that  if  fuch  an  iniurance,  as  that  of  R„ccusd.  Adc. 
f^"^  curat,  n.  lil. 

(.)  Thefe  we,e  caf-s  of  ir.ruvanccs  on  (hips  trading  contrary  to  the  revenue  laws 
ef  foreigacouatries;  qf  \yhich  more  will  be  faid  hereafter. 

■yv'hich 
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G   H   A   p.   which  we  have  been  fpeaking,  fliould  be  made,  ignorant e  ajji. 

.  ^^  1^  J  curatore^  the  infurer  is  difcharged  ;  from  whence  we  are  to 
infer,  that  in  his  opinion,  if  the  infurer  was  acquainted  with 
the  nature  of  the  voyage,  he  would  continue  liable.  But  the 
do61rine  of  the  court  of  King's  Bench  overturns  fuch  a  diitinc_ 
tion,  becaufe  the  very  contrafl  is  a  nullity,  and  a  court  of  juf- 
tice  can  never  lend  its  authority  to  fubftantlate  a  claim, 
founded  upon  a  contra6l  which  is  abfolutely  repugnant  to  the 
known  and  eftablifhed  laws  of  the  land.     Of  this  opinion  is 

Bynk.  Quxft.      Bynkerjhoek^  who  lays,  that  even  if  it  be   told  to  the  under- 

c,  21,  fubfine.  writer,  that  the  voyage  is  illicit,  he  fhall  not  be  bound  ; 
becaufe  the  contract  is  null  and  void,  and  where  that  is 
the  cafe,  the  compliance  with  the  terms  of  it  depends  upon 
the  will  of  the  contra£ling  parties  merely.  But  that  which 
depends  merely  upon  will  is  not  a  proper  fubjeft  for  a  fuit  at 
law. 

If  a  fhip,  though  neutral,  be  infured  on  a  voyage  prohibited 
by  an  embargo,  laid  on  in  time  of  war,  by  the  prince  of  the 
country,  in  whofe  ports  the  fliip  happens  to  be,  fuch  an  in- 
1  Black.  Com.    furancc  alfo  is  void.     This  depends   upon   the  power  of  an 
^"i^-  embargo,  the  right  of  laying  on   which   by  the  fovereign  of 

Vide  ante  "q.  this  country  in  time  of  war  is  undoubted  ;  although  in  time 
of  peace  it  may  be  a  different  queftion.  The  right  being 
.admitted,  it  follows  of  courfe,  that  any  aft  done  in  contra- 
vention of  a  proclamation  of  this  nature,  is  illegal  and  cri- 
minal ;  becaufe  it  is  equally  binding  as  an  aft  of  parliament, 
and  a  contraft  founded  ori  fuch  illicit  proceedings  is  confe- 
quently  void. 

Delmafiav.Mot-      ^^1'^  was  determined  in  a  very  modern  cafe,  upon  a  fpeciaj 

teux,  B.  R.         verdift.     It  was  an  aftion  on  a  policy  of  infurance  on  the 
Mich,  25  Geo,  *  ■'  7      ^ 

\\l.  Bella  JudiUa^  a  Venetian  (hip,  at  and  from  London  to  the  iire-^ 

nadesy  zvitb  liberty  to  touch  at  Cork  and  Madeira  to  had.     The 

defendant  pleaded  the  general  iflue  ;  and  the  caufe  came  on  to 

trial  before  Mr.  Juftice  BuUery   when  the  jury  found  a  fpecial 

verdift,  the  material  fafts  in  which  were  thefe  :  That  the  Ihip 

was  a  Venetian  vcffcl,   and  the  plaintiff  a  fubjeft  of  the  ftate  of 

Venice  ;  that  in  O^ober  1782,  the  Ihip  failed  on  her  voyage 

fruqi  l^ondon  to  Cori^  and  there  took  in  a  loading  of  provifions, 

the 
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ihe  property  of  French  fubjefls,  the  enemies  of  the  king  of  C  H  A  P, 
GriYit  Britain.  That  the  faid  fhip,  having  taken  in  at  Cork  clear- 
ances and  bills  of  lading  for  Madeiray  an  illand  belonging  to 
the  king  of  Portugal^  failed  in  December  1782,  from  Cork  to 
that  ifland,  at  which  (he  was  neither  to  unload  any  part  of  her 
cargo,  nor  to  receive  any  goods  on  board,  but  where  Ihe  took 
clearances  and  bills  of  lading  for  the  ifland  oi  St.  Thomas.,  be- 
longing io  Denmark f  whither  fhe  was  not  deflined :  that  on 
her  voyage  from  Madeira  to  Grenada^  within  14  leagues  of 
the  latter,  Die  was  captured  by  an  EngUjh  man  of  war  as  prize, 
and  carried  to  St.  Lucia  :  that  when  the  fhip  failed  from  Lon- 
don^  and  from  thence  till  after  the  capture,  Grenada  was  in  the 
poflefl^ion  of  the  French  king.  The  fpecial  verdift  further 
finds,  that  his  majefty  on  the  i8th  day  of  Augujl  1780,  laid  an 
embargo  upon  all  fliips  and  veffels  laden  or  to  be  laden  in  the 
ports  of  the  kingdom  of  Ireland  with  black  cattle  and  hogs, 
beef,  pork,  butter,  and  chcefe,  or  any  fort  of.provifions.  It  is 
alfo  found,  that  after  the  capture,  a  fuit  was  commenced  in  the 
ViceAdmirnJ<\  Court  at  5.2r<5fl</!j^;,  againft  the  faid  fhip  and  car- 
go, as  belonging  to  the  French  king,  or  to  fome  of  his  fubje£ls  » 
and  the  judge  of  that  court  did  condemn  the  cargo  as  the  pro- 
perty of  the  enemies  of  the  king  of  Great  Britain^  which 
fentence  w^as  appealed  from,  and  is  now  depending :  that  the 
judge  of  the  faid  Court  of  Vice  Admiralty  was  of  opinion, 
that  the  faid  Ihip  Bella  yuditta  was  the  property  of  Ahrani 
Dehnada  the  plaintiff,  and  ordered  that  the  fhip  fhould  be 
reftorcd  ;  but  he  did  not  conceive  the  owner  of  the  faid  fhip 
to  be  entitled  to  any  freight,  or  damages  occafioned  by  the 
capture,  becaufe  fhe  was  engaged  in  a  wrong  ad,  and  the  cap- 
tor did  no  more  than  his  duty  ,  that  the  faid  fhip  was  accord- 
ingly reffored. 

Upon  this  verdifl,  the  queflion  for  the  court  to  decide  m 
point  of  law,  was,  whether  the  infurers  upon  the  fhip  on  this 
voyage  were  liable  to  pay  for  this  lofs  of  freight,  and  the  da- 
mages occafioned  by  the  capture. 

I^ord  Mansfield. — «  Is  this  voyage  not  a  breach  of  the  em- 
bargo ?  The  king  in  time  of  war  has  an  undoubted  right  to  lay 
an  embargo  :  in  time  of  peace  it  is  another  queffion.  Every 
power  lays  tb.em  on.     If  the  fhip  had  only  been  carrying  goods 

of 
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CHAP,  of  an  enemy  on  a  voyage  lawful  for  her  to  perforn),  {he  might 
%.,„^^y,^^,,^  have  been  entitled  to  freight.  But  here  the  fentence  fays,  ihe 
fhall  not.  And  why?  becaufe  fhe  has  done  a  wrong  thing. 
It  is  a  fraud  ;  for  under  colour  of  a  neutral  port,  flie  goes  to 
an  .enemy's  port.  She  breaks  an  embargo.  What  the  confe- 
quence  of  that  is,  has  not  as  yet  been  fettled  :  but  to  break  an 
.embargo  is  undoubtedly  a  criminal  a<^  ;  and  wherever  a  man 
makes  an  illegal  contra6i,  this  court  will  not  lend  him  their 
aid.'*     The  defendant  accordingly  had  judgment. 

Though  an  infurance  upon  a  fmuggling  voyage,  prohibited 
^y  the  revenue  laws  Qf  this  country,  would  be  void  under  the 
principle  above  ftatcd  :  yet  the  rule  has  never  been  fuppofed 
to  extend  to  thofe  cafes,  vi^here  fhips  have  traded,  or  intend  to 
trade,  contrary  to  the  revenue  laws  of  foreign  countries,  be- 
caufe no  country  takes  notice  of  the  revenue  laws  of  another: 
jn  fuch  cafes,  therefore,  the  policy  is  good  and  va)id  j  and  if  4 
lofs  happen,  the  underwriter  will  be  anfwerable. 

^■1  f  ante,c.  10.       fhus  in  the  cafe  of  pUinche  asainft  Fletcher,  which  was  fla- 
p.  i9j.  ^  e 

ted  at  large  in  a  preceding  chapter,  one  of  the  obje£iions  taken 
to  the  infurance  was, that  there  was  a  fraud  on  the  underwriters, 
|he  fhip  having  been  cleared  out  for  Oflend^  although  flie  was 
never  defigned  to  go  to  thirt  place.  But  Lord  Mansfield  decla- 
red for  himfelf  and  his  brethren,  th.at  it  was  no  fraud  on  the 
tind,erwriters,  perhaps  on  nobody.  The  reafon  for  clearing  for 
Oftpid^  and  figning  bills  of  lading,  as  from  thence,  did  not  fully 
appear  :  biit  it  was  guelTed  at.  The  Fermiers  Genereaux  have 
the  management  of  the  taxes  in  France.  As  we  have  laid  a 
large  duty  on  French  goods,  the  French  may  have  done  the 
fame  on  ours,  and  it  may  be  the  intcreft  of  the  farmers  to  con- 
nive at  the  importation  of  EngJiJJj  commodities,  and  take  Ojiend 
duties  rather  than  flop  the  trade,  by  exafting  a  tax,  which 
amounts  to  a  prohibition.  But  at  any  rate,  this  was  no  frauci 
in  this  country.  One  nation  does  not  take  notice  of  the  reve- 
nue laws  of  another. 

In  another  cafe,  a  fiiort  time  afterwards  at  Guildhall^  Lord 
Miin<fu'!d^  in  his  charge  to  the  jnry,  advanced  the  fame  doflrine 
which  had  been  eiUblifiic4  by  the  whole  court  in  the  prece- 
di!io;c3ie. 

It 
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It  was  an  aftion  on  a  policy  of  infurancc,  at  and  from  London   CHAP, 

XII 

io  Penjucola  and  Manjhni  in  the  river  Miffiffippiy  with  hbcrty  to    k,,^^-.^,^^^^^^^ 

touch  at  Portftnouth  and  'Jamaica.  The  (liip  infured,  was  cm-  Lever  v.F!ctv.h- 
ployed  HI  the  ulual  trade  m  the  nver  A'liJJiytjip!^  and  traded  at  hu.  Vxc  173^1 
Z/V//<?  Mavjhae^  on  the  iOand  of  Arw  Orleans,  part  of  the  domi- 
nion of  ly/^w.  AlafiJJjiie,  tiie  pKice  iricntioncd  in  the  policy,  is 
part  of  the  continent  ot  North  America,  on  that  fide  of  live  ri- 
Vcr,  which  France  and  ^j^iv//?  by  the  treaty  of  Paris  in  1763,- 
furrendered  to  GVva/  Britain,  and  is  about  37  leagues  higher  up 
the  river  than  Ne'W  Orleans.  The  lofs  happened  by  a  fcizure  of 
the  lliipat  Litile  Alanjhac  by  the  Spaniflo  governor,  as  a  roprifal 
for  tranfgreffions  aliedged  to  have  been  conjmiited  by  a  king's 
fliip  in  the  Lakes.  The  counft:!  for  the  defendant  contended, 
that  the  policy  in  queflion  was  on  a  trading  voy^ige,  and  th^fi 
the  trade  itfelt  was  an  illicit  one. 

Lord  Mansfield. — "  The  firft  queftion  is,  whether  this  policy 
Covers  the  trading  on  the  MiJJiJJibpi  before  the  fhip's  arrival  at 
Manjhaci  The  trading  at  Litllt  Manjhac  is  a  delay  of  the  voy- 
age, and  an  incrcafe  of  the  riflv.  If  the  polic)-  do  not  cover  this 
part  of  the  trading,  then  it  is  a  deviation,  and  there  is  an  end 
of  the  contrafl,  at  lead,  fo  as  to  prevent  the  plaintiff  from 
fecoverng.  It  is  very  clear  what  the  trade  is.  Every  trading 
■<\ith  the  fubjefts  01  Spain  is  illicit  by  the  treaty  of  Paris.  The 
Navigation  is  free  to  both  countries  ;  and  the  municipal  laws 
of  both  countries  remain.  Though  fitch  trading  be  contrary  i» 
the  laws  cf  Spain  ;  yet  no  country  pays  attention  to  the  rcnenue 
laws  of  another.  Therefore,  if  the  defendant  had,  zvith  full  knoW' 
ledge  that  it  ivas  a  fmuggUng  trade  with  Spain,  made  the  inju- 
ranee,  then  it  might  he  a  fair  contrafl  between  the  parties.  But 
the  main  queftlon  for  confuleraiion  fecms  to  be,  whether  this 
trading  at  Litile  Manfhae  was  infured  by  the  policy."  The  jury 
found  for  the  defendant  :  and  it  may  be  prefumedpn  the  ground 
of  deviation. 

It  cannot  be  Improper,  becaufe  it  is  nearly  conne(fled  with 
the  fubjetl  beiore  us,  to  enter  upon  the  enquiry,  how  far  tra- 
ding Vvith  an   enemy,  in   time  of  adual  war,  is   legal?  The  q^-^  c  j  f  ' 
opinion  of    foieign  writers"  upon  this  point,  cannot   fail  to   3     2\^si' 
^(Tord  informatiyn    upon    the  c^ucflion.     It    has   long    been 

it  I  tied 
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CHAP,    fettled  in  France,    that    all  trading   with  enemies  is  illegal* 
t,^— ^V-l^v    This  indeed  is  given  as  the  reafon  for  requiring  to  be  inferted 
in  the  policy  of  infurance,  the  name  and  place  of  abode  of  the 
infured,  the  effefts  upon  which  the  infurance  is  made,  thename 
of  the  fhip,  and  the  place  oi  loading  and  unloading.     By  com- 
plying with  fuch  a  requifuion,  it  is  known  in  time  of  war,  whe- 
ther, notwithftanding  the  prohibition  of  commerce,  which,  ac- 
Bynk.  Q.  Jur.     cording  to  thefe  writers,  a  declaration  of  war  always  imports, 
u  .  1  .I.e.  3.  the  fubje6ls  of  the  king  continue  to  trade  with  the  enemies  of  the 
ftate,  or  with  their  friends  and  allies;  by  which  means  they 
would  be  able  to  convey  warlike  (lores,  provifions,  and  other 
prohibited  goods  to  the  enemy.     But  every  thing  of  this  kind 
being  forbidden,  as  prejudicial  to  the  flate,  would  be  liable  to 
confifcation,  and  to  be  condemned  as  prize,  whether  found  in 
OrJ.  of  Stock-     fhJps  of  our  country,  or  of  friends  and  allies.    The  prohibition 
3-J7-'      '         fo  infure  the  property  of  an  enemy,  which  is  almoft  generally 
eflablifhed  by  the  ordinances  of  foreign  countries,  proceeds 
upon  the  principle,  that  it  is  unlawful  to  trade  with  an  enemy ; 
becaufe  if  commerce  were  allowed  to  be  carried  on  between  the 
hoftile  nations,  there  could  not  poflibly  be  an  objeftion  to  pro- 
te£t  that  commerce  by  means  of  the  contra6l  of  infurance. 

The  general  law  of  England  had  not,  till  lately,  laid  down 
any  exprcfs  rule  upon  the  fubjed  ;  but  we  muft  take  no- 
tice of  what  has  pafled  in  the  courts  of  juftice  upon  the 
queflion.     The  only  ancient  cafes  to  be  found  in  the  books 

aRoD.Abn  173.  upon  the  fubjecl  are  two;  the  one  is  in  Roll's  Abridgment, 
and  happened  in  the  13th  year  of  the  reign  of  Edward 
the  Second.  A  licence  granted  to  certain  merchants  to 
buy  and  fell  in  Scotlandy  which  was  then  at  war  with  the  king 
of  England,  was  declared  to  be  void  ;  and   confequcntly  the 

iTermRep.  trading  held  to  be  illegal.  The  other  was  a  cafe  put  to  the 
judges,  in  the  time  of  Lord  6'(?OTr/-j,  for  their  opinion  upon  the 
point,  whether  fending  corn  to  the  enemy,  in  time  of  war  and 
famine,  was  a  crime  at  the  common  law.  The  judges  held 
it  was  a  mifdemefnor.  It  is  to  be  ohferved,  however,  that  the 
laft  was  a  cafe  where  provifions  were  fupplied,  which,  as  well 
as  warlike  ftores,  mult  be  prohibited  from  the  nature  of  the 
thing. 

?rhe 
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The  firfl  modern  cafe,  in  which  trading  with  an  enemy  CHAP, 
came  at  all  under  confideration  ;  although  it  did  not  then  meet  y,_^^  \,^ 
with  any  dccifion,  was  that  oi  Henk/e  agixiuii  the  Royal  Ex-  i  Vezey  317. 
change  AfTurance  Company,  before  Lord  Hardwicke  in  the 
court  of  Chancery,  which  upon  a  former  occafion  was  cited  ^"^«  ^^^^j  P-  ^« 
much  at  length.  His  lordfhip  there  faid  ;  it  might  be  going 
too  far  to  fay  that  all  trading  with  enemies  is  unlawful  :  for 
that  general  do£lrine  would  go  a  great  way,  even  where  only 
EngJiJh  goods  are  exported,  and  none  of  the  enemy's  imported, 
which  might  be  very  beneficial.  He  v/as  not  fatisfied  with 
the  anfwer  given  to  the  objection  of  an  illicit  trade,  by  citing 
the  cafe  of  the  South  Sea  Company  ;  for  that  by  no  means 
determined  the  queftion.  That  was  not  a  trading  contrary 
to  the  law  of  this  country  ;  but  contrary  to  the  agreement  of 
the  company  :  which  is  different  from  a  contraft  repugnant 
to  the  general  law  of  the  country,  whether  ftatute,  com- 
mon, or  maritime  law.  The  fame  anfwer  might  be  given  to 
Sir  Robert  Nightingale'' s  cafe,  which  was  merely  a  plea  in 
the  Exchequer,  upon  the  private  right  of  the  company,  being 
contrary  only  to  their  ftatutes,  and  not  to  the  general  law  of 
the  land. 

From  this  opinion,  it  is  evident  that  the  queflion  was  by  Gift.  v.  Mafop, 
no  means  fettled  in  Lord  Hardwicke's  mind  :  but  in  a  fub-  ^  ^""  ^^'  ^ 
fequent  cafe.  Lord  Mansfield  ftiongly  argues,  that  tradinof 
with  an  enemy  is  not  forbidden  by  the  general  law  of  the  coun- 
try ;  for  he  fays,  that  feveral  ads  of  parliament  have  been 
Jpecially  pafled,  in  order  to  make  fuch  trading  illegal,  which 
proves  that  the  legiflature  did  not  think  it  was  fo  before. 
The  (hip,  indeed,  in  the  laft  of  thefe  cafes  appeared  to  be  neu- 
tral ;  and  the  court  laid  it  down,  that  it  had  no  where  been 
held  that  an  infurance  upon  a  neutral  fhip  trading  to  an 
enemy's  port  was  void.  But  then  Lord  Mansfield  went  upon 
the  doftrine  of  a  fubjeft's  trading  witli  enemies,  and  con- 
cluded thus :  by  the  mariame  law,  trading  with  an  enemy 
is  caufe  of  confifcation,  provided  you  take  him  in  the  a£l  j 
but  this  does  not  extend  to  neutral  velTcIs. 

The  next  queftion  which  comes  to  be  confidered  is,   whe- 
ther it  be  lawful  to  infure  the  property  of  an  enemy.  Wliat- 

ever 
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ever  doubts  might  formerly  obtain  in  England  either  as  to 
the  IcpaHty  or  expediency  of  fuch  infurances,  the  queftion  is 
now  finally  fettled  in  the  negative  by  two  unanimous  deci- 
fions  of  the  court  of  King's  Betich. 

R.  Brandon  v.  The  firft  of  thofe  cafes  was  an  a£lion  on  a  policy  of  in- 

^\1.'  ''^  (nrznce  on  goods  onboard  ihe  Greyhoumly  an  Jmeritan  Ihi^^  at 
and  from  Lovdon  to  Bayonne  ;  there  was  an  averment  in  the  de- 
claration, that  the  policy  was  effeded  lor  the  benefit,  and  on 
the  account,  of  David  Brandon,  Jfaac  and  David  Vakry,  and 
others  who  were  Interefled  in  the  goods  \  and  another  aver- 
ment that  the  fliip  was  captured  as  prize.  The  defendant 
pleaded  that  the  perfons,  in  whom  the  intereft  was  averred  to 
be,  were  aliens  born  ;  and  that  before  the  (hip  failid,  they 
tvere  become  alien  enemies  of  our  kingi 

The  fecond  plea  fiated,  that  the  perfons  interefted  were 
living  in  France,  and  enemies,  and  that  the  goods  were  fent 
from  London  after  the  commencement  of  the  war,  for  the 
purpofe  of  being  landed  and  delivered  in  France  to  the  king'!5 
tenemies.  The  replication  to  the  firft  plea  ftated,  that  the 
perfons  interefled  were  indebted  to  the  prefent  plaintiff  in 
more  than  the  value  of  the  goods  infured.  The  replication 
to  the  fecond,  that  the  goods  infured  were  not  prohibited  at 
the  time  of  the  policy,  and  that  they  were  (hipped  before 
the  commencement  of  the  war.  To  thefe  replications  there 
tvere  demurrers. 

Lord  Kenyan,  in  giving  the  opinion  of  the  court,  faid,  that 
they  had  confidered  this  cafe,  and  unlefs  any  thing  more 
could  be  urged  at  the  bar  to  fliake  the  opinion  they  had  form- 
ed, they  were  of  opinion,  that  judgment  mufl  be  given  for 
the  defendant,  on  this  ground,  that  an  aftion  will  not  lie 
either  by  or  in  favour  of  an  alien  enemy  [n). 

This 

y 
34  G   lit.  c,  (a)   By  a  late  z&.  of  parliament,  \duch  paffed   "  for   more  effecf^ually  pre- 

79-   '•  ^7-  u  ferving  money  or  eft'etfls,  in  the  hands  of  his  majefly's  fubjc:£ls,    belongiDg 

*'  to,  or  difpofable   by,  perfons  rcfidcnt  in  France,  for  the  benefit  of  the  indivi- 

'«  dual  owners  thereof,"  commiflioners  were   appointed    for  carrying  the  pur-' 

pofes  of  the  acl  into  efFedt  :  and  by  the  17th  fcift.  of  the  fiature,  the  commif- 

fi_«Ufrs  were  empowered  to  dirct^  the  money  dtie  on  certaia   infurances  to   be 
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This  cafe,    at  firll   view,    may  appear  to  proceed  merely    CHAP. 

X  [I 

upon  the  fpecial  plea  ;  but  in  the  fame  term  another  cafe  ^  " 
was  argued  upon  a  fpecial  verdi£t,  in  which  the  only  point 
difculffid  was  the  lej^ality-of  infuranccs  on  enemy's  property  ; 
and  the  principle  of  the  decifion  in  Brandon  y.  Nfjhitt  was 
held  fo  clearly  to  controul  the  other,  that,  on  tlie  authority 
of  that  decifion,  the  counfel  for  tiie  plaintiff  abandoned  the 
fecond  argument,  which  the  court  had  ordered. 

The  fpecial  verdia  Hated,  that  the  plaintiff,   on  the   i-^th  Eriflowv.Tow- 

.  .       -,  .     .  crs,  6  Terra 

March  1793,  being  then  refident  in  Great  Britain^  in  purfu-  R.  35. 
ance  of  an  order  for  that  purpofe,  caufed  the  inilirance  in 
queflion  to  be  made  on  account  of  Arrouet^  MaJJoty  &c.  and 
that  the  goods  infured  were  by  the  policy  warranted  French 
property,  and  were  fo  in  faft  :  that  the  goods,  which  con- 
fifted  of  buttons,  buckles,  l^c.  of  the  manufa£lure  of  this 
kingdom,  w^re  fliipped  on  board  the  Nancy,  (an  American 
ihip),  on  the  19th  March  1793*  by  Meffrs.  Humphreys  of 
Birmingham.,  in  compliance  with  orders  received  in  January 
1793,  from  Meffrs.  Arrouet^  Majfot,  Sec.  v/ho  were  and  ftill 
are  fubjedls  of  France  :  that  by  tYv^o  orders  in  council  of  iith 
Fehniary  1793*  general  reprifals  were  granted  againfl  the 
fliips,  goods,  and  fubjefls  of  France  \  and  a  general  embargo 
was  laid  on  all  veffels  in  Great  Britain  :  but  by  another  or- 
der of  20th  February  the  faid  general  embargo  was  declared 
not  to  exteyd  to  foreign  vcifels  belonging  to  the  fubje£ts  of 
any  flate  in  amity  with  his  raajefty.,  but  that  they  might 
forthwith  proceed  on  their  refpeHive  voyages,  provided  the 
cargo  did  not  confifl  of  nayal  or  military  fl;ores,"or  any  other 
article,  the  exportation  whereof  was  prohibited  by  any  law 
or  order  of  council  then  in  force.  The  verdidl  then  flates  the 
failing  of  the  (hip  on  the  voyage  infured  on  the  2ift  March 
1793,  the  fubfequent  capture  of  the  veffel  by  fome  Englijh 
fubie61s,  and  the  condemnation  of  the  goods  injured  as  French 
property. 

Tliis  fpecial  verdi6l  was  fully  argued  at  the  Bar,  and  a  fe- 
cond argument  was  ordered  :  but  after  the  decifion  of  Bran- 

paid  ;   and,  in   cafe  of  refufal,  aiftions   might  be  broiiglit  with   the    approbation 

of  the  commJlFioncrs;  and  to  fiich  aftions  fo  brought  uKdcr  this  aut'.uiiiy,  il'^n 
iV-emj  is  not  pleadable. 

y  don 
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don  V.  Nejh'iit^  the  counfel  for  the  plaintiff  faid,  that  he  de- 
chneJ  the  further  argument  of  the  cafe,  as  he  had  no  hopes 
of  convincing  the  court  that  this  cafe  could  be  diflingulfhed 
from  the  principle  on  which  the  fo,  mer  had  been  fo  recently 
determined. 

Lord  Kenyan. — "  It  appears  to  the  court  in  the  faine  light, 
and  there  muft  be  judgment  for  the  defendant." 

This  important  cafe  has  decided  that  the  infuranccs  of 
enemy's  property  are  generally  unlawlul :  but  as  the  learned 
judges  had  not  an  opportunity  of  entering  into  the  reafuns  of 
their  judcrment,  it  cannot  bq  impertinent  in  a  work,  which 
profelfes  to  be  a  fyftem  of  the  law  of  miarinc  infurances,  to 
give  a  fummary  of  the  arguments  on  both  fides  of  a  quef- 
lion,  which  has  been  once  or  twice  difcuffcd  in  parliament, 
upon  which  very  eminent  men  have  entertained  different  opi- 
nions, although  till  lately  it  has  never  come  fully  and  pre- 
cifdy  in  judgment  in  a  court  of  common  law. 

Thofe  who  argue  in  favour  of  fuch  infurances  infift,  that 
it  would  be  of  very  dangerous  confequence  by  a  prohibition 
of  the  nature  alluded  to,  to  drip  ourfelves  of  a  brancli  of 
trade,  which  we  now  enjoy  almofl  without  a  rival,  as  n)ore 
of  this  bufinefs  is  done  in  Englmd  than  in  all  the  reft  of  Eu- 
rope. That  not  only  the  nations,  with  whom  we  are  at 
peace,  but  even  thofe,  with  whom  we  are  at  war,  tranfaft 
all  this  bufmefs  in  London  ;  that  the  advantage  thence  derived 
to  the  kingdom  is  obvious,  for  the  premiums  produce  a  great 
balance  in  our  favour,  and  where  there  is  no  capture,  the  trade 
of  the  enemy  pays  a  tax  to  thjs  country  for  its  fafety.  Orj 
this  ground,  it  has  been  alfo  urged  as  a  fact,  that  important 
intelligence  has,  by  means  of  fuch  infurances,  been  frequently 
obtained  of  the  enemy's  defigns ;  and  that  in  feveral  wars, 
fome  of  the  richell  prizes  have  fallen  into  our  hands  by  inforr 
mation  communicated  by  thofe  employed  to  procure  infurr 
ances  upon  them.  With  refped  to  the  legality  of  fuch  con- 
tracts, they  contend,  it  never  has  been  difputed,  that  they 
had  been  effeded  in  all  former  wars  without  interruption,  ex- 
cept when  prohibited  for  about  fix  months  by  the  flatute 
21  Ce:j.  XL  ch>  4.  and  ha4  not  only  been  efTedlcd,  but  reco- 

yprcU 
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vered  upon  in  courts  of  juflice,  the  objeQion  of  enemy's  pro-    C   H   A  P. 
perty  never  having  been  made.     Tliat   the  opinion  of  Lord   v^...^,.1j 
Hardivlcl-e,  as  delivered  in  Henkle  v.  Royal  Exchcwpe  AlTur- 
(ince^  and  that  of  Lord  Mansfield^  frequently  declared  in  parlia- 
ment, and  on  the  bench,   was  flrongiy  in  favour  of  fuch  In- 
furances.     That  the  latter  of  thele  two  illuftrious  judges,   al- 
moft  the  laft  time  he  fat  in  court,  adhered  to  that  opinion  ; 
lor  in  the  courfe  of  his  dire6lion  to  a  jury  delivered  fo  lately  Gift  v.  Mafon, 
as  1786,  he  faid,    "  It   is   for  the  benefit  of  this  country  to  and  m"^nufcrit)C 
*'  permit  thefe  contrads  upon  two   accounts;  the  one,  be-  "f^^*^ ^f lamc 
*'  caufe  you  hold  the  box,  and   are  fure  of  getting  the  pre- 
"  miums  at  leafl;  as  a  certain  profit ;    the  other,  becaufe  it  is 
^'  a   certain  mode  of  obtaining  intelligence  of  the  enemy's 
"  defigns,  and  I  have  known   inftances  of  intelligence  pro- 
"  cured  by  fuch  methods."     That  the  llatutcs,  pafled  in  the  33G.IIL 
2ift  Geo.  IL  and  in  the   33d  of  the  prefcnt  reign,  to  prohibit  ^*  '''   "*' 
fuch  infurances  prove,    by    being  partial  in   their  operation, 
and  limited  in  their  duration,  that   in  the  opinion  of  the  le- 
giflature  thefe  contra61s  were  not  prohibited  by  the  general 
law  of  the  land.     Indeed,  trading  with  an  enemy  does  not 
itfelf  feem  to  be  contrary  to  law.     For  although    fome   fo-    7 
reign  writers  condemn  it,    they  do  not  advert  to  tlie  method    i 
of  carrying  it  on  by  the  medium  of  neutral  nations.     Declara- 
tion of  war  does  not  necelTarily  import  a  prohibition  of  com- 
merce ;    and  wherever  it  may  be  conduced  beneficially  to  a 
belligerent  power,  it  is,  as  far  as  refpefts  fuch  power,  per- 
feftly  juRifiable.     Even   the  writers  on  the  law  of  nations 
enumerate  in  (lances  of  commerce  being  carried  on   between 
belligerent  powers,  by  exprei's  llipulation,   which  is  fufficient 
to  (hew  that  all  connnerce,  by  a  declaration   of  war,  is  not 
of  nece(rity  interdifted.     That  this  has  been  the  opinion  in 
Bnglandy  the  practice  of  the  legiflature   in   all  former  wars 
Jlrongly  proves,  for  they  have  palTed  flatutes  adapted  to  the 
exigency  of  the  times,    confidering   the    fubjeil  in  a  light 
merely  political ;    fome  of  tiiem  impofing  a  general   prohibit 
tion,  though  the  reftraint   vi'-as   frequently  afterwards  in  part 
taken  off;    fome  which  in  the  firfl:  inllance  impoled  a  par- 
tial  reftraint  only ;    and  fome,  which  aflually   fandioned  a 
trade  with  an  enemy,  which  in  time   of  peace  was  illegal : 
tlie  two  fiilt  clalTes  would  have  been  wholly  nugatory,  if  th« 

y  a  •  dodrinc, 
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CHAP,    doftrine,    that  infurances   of    this   nature    were  illegal,   had 

•V"Tf 

*  ever  prevailed.     Such  Ilatutes  have  been  palTed  in  every  war 

from  the  reign  of  Charles  the  Second  to  the  prefent  time  ; 
which  prove  demonftrably,  that  parliament  conceived  a  legif- 
lative  prohibition  was  necelfary  to  make  the  trading  illegal, 
otherwife  all  or  moll  of  the  acts  alluded  to  would  have  been 
unnecellarv  and  fuperfluous. 

Bynk.  Qiixf.  Qn  the  Other  hand  it  is  contended  by  thofe  who  hold  the  in- 

Jurif.Pub.lib.i.  .        ,,    '    1        J  •  r   •        -u      U 

cap.  3.  lurance  or  enemy  s  property  to  be  iHcgai  and  impolitic,  that  t)y 

the  declarationof  v/ar,  all  commerce  immediately  andnecelTarily 

becomes  prohibited  between  hofliic  nations;  and  if  fo,  it  follows 

,       that  infurances  muft  alfo  be  forbidden  ;  for  it  cannot  be  lawful 
2 
1      to  do  that  indireclly,  which  is  not  permitted  to  be  done  direflly- 

(      Inftances  of  trading  with  enemies  to  be  found  in  writers  on 


/ 


general   law,  by  exprefs  ftipulation,  only   fhew  that  govern- 
ments occafionally  make  exceptions  from  the  general  rule  to 
fait  their  own  convenience  ;    and  to  this  fource  all  the  fpecial 
Ilatutes  alluded  to  are  referable  ;    fome  of  which  too  contain 
regulations  of  particular  branches  of  commerce.     Even  where 
they   extend  to  general  prohibitions  of  trade  with  an  enemy, 
it  is  for  the  purpofe  of  fuperadding  fpecial  penalties  for  check- 
ing bold  offenders,  who  are  not  to  be  deterred  by  the  ordi- 
nary  prohibitions  of    the   law,   an    obfervation    wdiich   fully 
applies   to   the   ftatute  ol    21  Geo.  II.   and   to  the  Traiterous 
Correfpondence  Bill  lately  paffed.     But  all  the  writers  upon 
Le Guidon,         infurauce  concur  in  the   illegality  of  fuch  contrads.       The 
^^'^'  ^'  '   '  author  of  Le  Guidon,  a   work  of  great  repute,  publiflred  bv 

Monf.  Cleirac  about  the  middle  of  the  laft  ccntur^',  is  explicit 
upon  the  point  ;   and   the  editor  ol  the   work   obferves    that 
this  oj.inion  is  conformable   to  the   ordinances   of  Barcelona 
Vaiin,  liv.  3.       which  paffed  fo  long  ago  as  1484.     Fali)!,  in  his  commentary 
1 .  J.  ai  .  3.        concurs  in  declaring  the  fame  law,  and  relates  that  by  the  En?~ 
liJJj  infuring  Fav;*:/)  property  in  the  then  laft  war,  one  part  of 
the  nation  rendered  back  to  France,  what  had   been  taken  by 
Bynk.Q.  Jnr.      the  oihcr  jure  he/Ii.     Bynkerjhoek,  to  whofe  writings  mankind 
^u  .  1  . 1,  cap.    ^^^  much  indebted,  dedicates  a  whole  chapter  of  his  work  to 
this  fubje6t,  and  argues  ftrongly  both  againfl  the  legality  and 
expediency  of  fuch   contrads.      In  the  only  tw^o   cafes,    in 
which  the  legality  of  trading  with  an  enemy  came  in  quef- 

■  tion 
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tion  In  England  (fee  ante,  p,  238.),  it  was  held  to  be  illegal. 
Even  the  expediency  of  fuch  contrads  is  greatly  to  be  doubted. 
The  Englijh  infurers,  who  deal  at  a  cheaper  rate,  and  fulfil 
their  erigagements  more  punfluaily  than  thofe  of  other  nations, 
will,  in  time  of  peace,  ealily  regain  fuch  branches  of  that 
trade,  as,  by  a  prohibition  during  war,  may  be  diverted  into 
other  channels.  With  re.^ard  to  the  fuppofed  profit,  that 
muft  ever  be  a  matter  of  great  uncertainty,  for  the  premiums 
are  not  clear  profit.  In  cafes  of  capture,  there  is  no  lofs  to 
the  enemy,  and  no  gain  to  us :  in  loffesby  perils  of  the  fea, 
we  bear  the  whole  burthen,  and  there  is  aftual  gain  to  them, 
deducing  indeed  the  premium  in  both  cafes.  In  a  national 
point  of  view,  the  detriment  derived  to  us  from  the  fupport 
afforded  to  the  commercial  refources  of  our  enemies  is  be- 
yond all  computation.  Our  infurers  too  are  by  this  traffick 
rendered  bad  fubjeQs  of  the  country,  by  being  interefted 
againft  the  fuccefs  of  our  own  cruizers,  in  favour  of  the 
enemy's  efcape.  The  argument  of  procuring  intelligence  of 
the  enemy'  plans  by  thefe  means  is  fallacious  in  the  iiiaheft 
degree ;  for  it  never  can  be  fuppofed,  that  underwriters 
would  be  the  means  ot  betraying  the  Ihips  infured  into  the 
power  of  our  cruizers,  by  which  they  would  be  the  greatell 
fufferers  ;  on  the  other  hand,  the  temptation  muft  l)c  very 
ftrong  to  them  to  afford  fuch  intelligence  to  the  enemy  of 
the  failing  of  our  armed  veffels,  as  may  put  them  on  their 
guard,  and  prevent  them  from  falling  into  our  hands.  That 
fuch  intelligence  had  been  given  to  the  enemy  was  afferted  as 
a  fadl  in  the  debates  in  parliament  in  1747  ;  and  the  general 
law  of  the  land  will  not  tolerate  a  contract,  which  may  lead 
the  fubje6l  into  fo  ftrong  a  temptation  to  betray  his  duty. 
Even  the  opinions  moft  favourable  to  this  fpecies  of  contract 
have  never  gone  further  than  to  contend,  that  infurances  upon 
enemy's  property  from  a  friendly  or  neutral  port,  or  from  one 
hoftile  country  to  another,  were  legal ;  but  till  the  late  cafes 
of  Brandon  v.  Nejbitt  and  Brijloiu  v.  Toivers^  it  never  was  at- 
tempted to  be  argued,  that  an  infurance  could  legally  be  made 
on  enemy's  property,  failing  directly  from  this  country  to 
that  of  the  enemy.  Such  is  the  fum  of  the  argument  on  both 
fides  of  this  great  queftion,  which  is  probably  now  finally 
clofed. 

y  3  There 
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CHAP.        Tlieie   is  one  fpecles  of  infurance  Avhich  never  could  hi 
XII 

made  upon  the  fliips  or  goods  of  an  enemy,  or  even  of  a 

fubje6t,  and  that  is  upon  a  voyage  to  a  befieged  fort  or  garri- 

fon,  with  a  view  of  carrying  alTiftance  to  them  ;    or  upon 

ammunition,    other    warlike  {lores,  or  provifions ;    becaufe, 

from  the  nature  of  thefe  commodities,    they  are  abfoUitely 

prohibited  by  the  laws  of  all  nations. 

Having  thus  difpofed  of  thefe  two  important  queftions,  ie 
tvill  be  proper  to  conclude,  by  flating  what  the  principle  is» 
which  is  laid  down  In  this  chapter,  and  fupported  by  autho- 
rity. All  infuiances  upon  a  voyage  generally  prohibited  by 
law,  fuch  as  to  an  enemy's  garrifon,  or  upon  a  voyage  di- 
redliy  contrary  to  an  expiefs  aft  of  parliament,  or  to  rcyai- 
|>roclamation  in  time  of  v/ar,  arc  abfolutely  null  and  void. 
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Of  Prohibited  Goods* 


TH  E,  fubjec?^  of  the  prefent  chapter  is  materially  conneiled   C    H   A   P= 
with  that  of  the  foregoing ;  and  indeed  follows  as  a  confe-    ^   -1^  ^1^  i 
quence  from  the  doftrine  there  advanced.      We  then  faw  that 
a  contract  founded  upon  that  which  was  contrary  to  law,  could 
never  be  carried  into  effect.     Thus  by  the  laws  of  alinoft  all 
countries,  the  exportation  and  importation  of  certain  commo- 
dities are  declared  to  be  illegal  :  to  a6t  contrary  to  that  prohl-  Lord  Kaim'a 
bit  ion  is  clearly  a  contempt  of  legal  authority;  and  confequently  5^"'  "     '^' 
a  moral  wrong.     If  the  aft  itfelf  be  illegal,  the  infurance  to 
protect  fuch  an  a6t  mufl  alfo  be  contrary  to  law  ;  and  therefore 
void.     Agreeably  to  this  principle,  it  feems  to  have  been  laid  Roccusde  Af- 
down  by  the  writers  upon  the  fubjeft,  as  a  general  and  uni-   ""'^*    ^'  ^** 
Vrfal  propofition,  that  an  infiirance  being  made,  although  in 
general  terms,  does  not  comprehend  prohibited  goods ;    and 
therefore  when  the  infured  fhall  procure  fuch  commodities  to 
be  fliippcd,  the  underwriter  being  ignorant  of  it,  by  means  of 
which  the   (hip  and  cargo  are  confifcated,  the  infurer  is  dif- 
charged.      In  this  paffage  from  Roccus  it  may  be  inferred,  that 
if  the  underwriter  knew  that  the  goods  were  prohibited,  the 
infurance  would  be  valid.     But  we  truft,  it  was  fufficiently 
fhewn  in  the  preceding  chapter,  that   that  will  not  alter  tl:e 
cafe  :  becanfe  no  confent  or  agreement  can  render  a  contra6t 
good  and  valid,  which,  upon  the  face  of  it,  is  contrary  to  law. 
In  France  this  rule  was  adopted  fo  long  ago  as  the  year  1660  ; 
for  in  the  work  of  a  very  refpeftable  writer  of  that  age  we  Le  G«i(^azi. 
find  this  paffage  :  ajfeurances  fe  pewcent  faire  fur  toute  forte  de  '"  ^"  ^''^  *• 
merchandize,  pourvu  que  le  tranfport  ne  foit  pas  pnhibe  par  les 
tdicls  et  ordonnances  du  roy.     And  from  an  authority  no  lefs  Emerigon 
rcfpeftable,   it  appears  that  the  law  of  France  has  undergone  ^'"""^  f"  ^^^* 

'  *  *■  o  rancCj  tom.  i^ 

no  alteration  fmcc  that  period  ;  for  he  fays,  "  that  thofe  effefts,  '^^  ^-  ^  i' 
*^  tiie  importation  or  exportation  of  which  is  prohibited  in 

y  4  "  Francf^ 
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CHAP.    "  France,  cannot  be  the  fubjeft  matter  of  the  contrafl;  of  in- 

XIII 
l^i„1_1j    *'  furancc  ;  and  if  they  fhould  be  confircated,  the  infurers  are 

"  not  refponfible,  even  where  the  truth  has  been  declared  by  a 

*'  fpecial  clauje  in  the  policy.     The  alTurance  is  void,  and  no 

"  premium  is  due."  ThispafTage  from  the  celebrated  work  juft 

I'eferred  to,  confirms   the  idea  above  darted,  with  refpe6l  to 

the  knowledge  of  the  underwriter. 

The  law  of  England^  whofe  commercial  regulations  have 
furpdffed  thofe  of  every  other  nation  in  the  world,  has  alfo 
introduced  fuch  a  rule  into  iis  fyflein  of  mercantile  jurifpru- 
dence  :   and  the  oldefl;  writers  upon  the  fubjeft  have  taken  no- 
Molloy,  lib.  2.     tice  of  it.      It  is  faid,  "  if  prohibited  goods  are  laden  aboard, 
"■'■  "  and   the  merchant  infures  upon  the  general  policy,  it  is  a 

*'  nueflion  whether  if  luch  goods  be  lawfully  feized  as  prohi- 
*«  bited  goods,  the  infurers  ought  to  anfwer.  It  is  conceived 
*'  they  ought  not:  for  if  the  goods  are  at  the  time  of  the 
*'  lading  unlawful,  and  the  lader  knew  of  the  fame,  fuch 
t'  afTurance  will  not  oblige  the  infurer  to  anfwer  the  lofs ;  for 
*'  the  fame  is  not  fuch  an  affurance  as  the  law  fupports,  but 
**  a  fraudulent  one." 

But  it  is  not  upon  the  opinions  of  learned  men  merelv,  that 

this  dodrine  is  founded  in  the  EngUjh  law  ;  for  the  legiflature 

have  by  pofitive  flatutes  declared  their  ideas  upon  the  fubjedl. 

It  appears   from  the  preamble  to  that  feftion  of  the  flatute 

about  to  be  quoted,  that  a  cuflom,  highly  prejudicial  to  the 

revenue  of  the  country  had  prevailed,  and  was  encreafing  to  a 

very  alarming  degree,  of  importing  great  quantities  of  goods 

from   foreign  ilates  in  a   fraudulent  and  clandefline  manner, 

■without  paying  the  cuftoms  and  duties  payable  to  the  crown  : 

and  that  this  evil  had  been  encouraged  and  promoted  by  fome 

ill  defiwning  men,  who,  in  defiance  of  the  laws,  had  undertaken 

as  infurers,  or  otherwife,  to  deliver  fuch  goods  fo  clandeftinely 

imported,  at  their  charge  and  hazard,  into  the  houfes,  ware- 

houfes,  or  pofTeflion,  of  the  owners  of  fuch  goods.     In  order  to 

4  and  5  w.  and  remedy  this  mifchief,  it  was  ena£led,    "  that  all  and  every 

M.  c.  15.  f.  14,    „  perfon  and  perfons,  who,  by  way  of  infurance  or  otherwif?, 

penaify  on  per-     <(  fhould  Undertake  or  agree  to  deliver  any  goods,  wares,  or 

import  prohibit-  *'  merchandizes  whatfoever,  to  be  imported  from  parts  beyond 

cd  goo«is.  ^j  ^^  ^^^g^  ^f  jj,^^,  pyj-j  jjj.  pi^^.g  ^Yhatfoever  witjiin  this  king- 

"  doin 
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"  dom  of  England,  dominion  of  Wales,    or   town  of  Berzvich  C    H^  A   P, 

.  „  .  XIII. 

*'  upon  Tzvefd,  without   paying   the   duties  and  cultoms  that   Vs^^^-^^-.^^ 

*'   (hould  be  due  and  payable  for  the  fame  at  fuch  importation, 

*'  or  any  prohibited  goods  whatfoever  \   or  in  purfuance  of  fuch 

*'  infurance,  imdertaklng  or  agreement,  fhould  deliver,  or  caufe 

*'  or  procure  to  be  delivered,  any  prohibited  goods,  or  fl^ould 

"  deliver,  or  caufe  or  procure  to  be  delivered,  any  goods  or  mer- 

**  chandizes  whatfoever,  without  paying  fuch  duties  and  cuftoms 

"  as  aforefaid,  knowing  thereof,  and  all  and  every  their  aiders, 

«'  abettors,  and  afliftants,  fhould  for  every  fuch  offence  forfeit 

"  and  lofe  the  {wm  o^  five  hundred  pounds ,  over  and  above  all 

*'  other  forfeitures  and  penalties,  to  which  they  are  liable  by 

"  any  adl  already  in  force."     It  was  alfo  enacled,  "  that  all  j^j^^  pVnalty  cm 

*'  and  every  perfon  and  perfons,  vi'ho  fhould  agree  to  pay  any  ^^^  mfurcd, 

"  fum  or  fums  of  money  for  the  infuring  or  conveying  any 

"  goods  or  merchandizes  that  fliould  be  fo  Imported,  without 

"  paying  the  cuftoms  and  duties  due  and  payable  at  the  Im- 

"  portation  thereof,  or  of  any  prohibited  goods  whatfoever,  or 

"  (hould  receive  or  take  fuch  prohibited  goods  into  his  or  their 

*'  houfe,  or  warehoufe,  or  other  place  on  land,  or  fuch  other 

*'  goods,  before  fuch  cuftoms  or  duties  were  paid,  knowing 

*'  thereof,  fliould  alfo  for  every  fuch  offence  forfeit  and  lofe 

"  the  like  fum  of  five  hundred  pounds ;   the  one  half  of  the 

"  faid  forfeitures  to  be  to  their  majefties,    and  the  other  half  to 

"  the  informer,  or  to  fuch  perfons  as  fliould  fue  for  the  fame. 

*'  And   if  the  infurer,  conveyor,  or  manager  of  fuch  fraud 

*'  fhould  be   the  difcoverer  of  the  fame,  he  fhould  not  only 

*'  keep  the  Infurance  money  or  reward  given  him,  and  be  dif- 

*'  charged  of  the  penalties  to  which  he  was  liable  by  reafon  of 

*'  fuch  offence,   but  fhould  alfo  have  to  his  own  ufe  one  half 

<«  of  the  forfeitures  hereby  impofed  upon  the  party  or  parties 

**  making  fuch  infurance  or  agreem^ent,  or  receiving  the  goods 

*'  as  aforefaid  :    and  in  cafe  no  difcovery  fliould  be  made   by 

**  the  infurer,  conveyor,   or  manager  as  aforefaid,   and  the 

*'  party   or  parties  infured  or  concerned  in   fuch  agreement 

*'  fhould  make  difcovery  thereof,  he  fhould  recover  and  receive 

"  back  fuch  infurance    money  or  premium  as  he  had  paid 

**  upon  fuch  infurance  or  agreement,  and  fliould  have  to  his 

**   own  ufe  one  moiety  of  the  forfeitures  impofed  upon  fuch 

"  infurer,  conveyor,  or  manager  as  aforefaid,  and  fhould  alfo 

«  be 
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CHAP.    "  be  difcharged  of  the  forfeitures  hereby  impofed  upon  hiitt 
v^^^JP^!:,^   "  or  them." 

A  few  years  afterwards,  luftrlngs,  the  manufaflure  of  which 

till  then  was  little  known  in  England,  having  been  worked  to 

great  perleftion  by  the  Royal  Luflring  Company,   the  legifla- 

'  ture  found  it  neceffaiy  to   prote6l    this   branch  of  trade,  by 

prohibiting  the  importation  of  fuch  filks  from  foreign  countries 

into  this,  without  paying  the  duties,  whether  by  dire61  means,; 

f  .md  9  w.  3.     or  by  the  way  of  infurance.      It  was  enafted,   "  that  every 
K.  36.  I".  I.  ^  '  .  . 

"  perfon,  who  fliould  import  any  foreign  alamodcs  or  lufl rings 

"  from  parts  beyond  the  feas,  into  any  port  or  place  within 

**  the  kingdom  of  £^A/^/fl:/?^,   dominion  of //^^f/^j,  i^'c.  without 

*'  paying  the    rates,   cuftoms,   impofitions,    and    duties    that 

**  fhould  be  due  and  payable  for  the  fame  at  fuch  importation, 

*'  or  (hould  import  any  alamodes  or  luRrings,    prohibited   by 

*'  law   to  be   imported,    or   iliould,  by  way  of  infurance  or 

*'  othcrwife,  undertake  or   agree  to  deliver,  or  in  purfuance 

**  of  any  undertaking,  agreement,  or  infurance,  ifiould  deliver, 

*'  or  caufe  to  be  delivered,  any  fuch  goods  or  merchandize, 

"  and  every  perfon  who  fhould  agree  to  pay  any  fum  or  fums 

*'  of  money,  premium,  or  reward  for  infuring  cr  conveying 

*'  any  fuch  goods  or  merchandize,  or  fnouU  knowingly  take 

*'  or  receive  the  fame  into  his,  her,  or  their  houfe,  (hop  or 

*'  warehoufe,    cultody  or  poffeflion,  fuch  perfon  or  perfons 

"  (liould  and  might  be  profecuted  for  any  of  the  offences  or 

*'  matters  aforefaid,  in  any  aftion,  fisit,  or  information  -y  and 

"  thereupon  a  capias  in  the  firft  proccfs,  fpccifying  the  furn  of 

<'  the  penalties  fued  for,   fliould  and  might  iffuc,   and  fuch 

*'  perfon  or  perfons  fliould  be  obliged  to  give  fufhcient  bail 

"  and  fecurity  by  natural  born  fubjcfts,  perfons  naturalized 

*'  or  denizens  to  the  officer  executing  the  writ,  to  appear  in 

*'  court  to  anfwcr  fuch  fuit,  and  at  fuch  appearance  to  give 

*'  fuflicicnt  bail  to  anfwer  and  pay  all  the  forfeitures  and  pe- 

*'  nalties  incurred   for  fuch  offence,  or  to  yield  his,  her,   or 

**  their  bodies  to  prifon/* 

Sfil.  z.  1  ^^e  fecond  fe£Hon"  of  this  flatute  enables  perfons  to  fue  for 

the  penalties  impofed  by  the  former  aft  of  William  and  Mary 
by  aflion  of  debt,  bill,  plaint,  or  information,  in  any  of  hi? 
uiajclly's  courts  of  record  at  lyefvninfitr, 

Woob 
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Wool  being  the  ftaple  maniifafture  of  this  kingdom,  it  was  C  H  A  P. 
always  deemed  aheinousoflencc  to  tianfport  it  out  of  the  realm :  v...,,,!.,^,-!^^ 
for  we  find  it  was  forbidden  at  the  common  law ;  and  afterwards  Mi- ■  f- 1-  C-  3- 

II  La.  3.  c.  I. 

more  exprefsly  in  the  reign  of  Edivafd  the  Third,  fmce  which  8  Eiiz.  c.  3. 
periodthis  branch  of  trade- has  been  much  attended  (o,  and  any  ^"^.^fi'gw.  3.  ^ 
offences  agalnft  it  have  met  with  corpora!  and  pecuniary  punidi-  «^'  -^-    4  ^-  ^' 
ments  by  feveral  fubfequeiit  ftatutes.  This  being  the  cafe,  an  In-  * 

furance  upon  wool  fo  to  be  exported  muft;  have  been  void  j  be- 
caufe  the  very  foundation  of  the  contracSl  was  contrary  to  law. 
But  notwithltandlng  thele  reftriftions,  the  praftice  of  export- 
ing wool  became  fo  frequent,  as  well  as  the  prafllce  of  infurlng 
fuch  cargoes,  and  undertaking  to  deliver  them  fafcly  abroad,  that 
it  became  neceffary  for  thelegiflature  to  interpofe,  and  by  a  new 
cfeclaration  of  the  law,  and  the  impofition  of  a  heavy  penalty, 
to  endeavour  to  check  the  growing  evil.  Accordingly  it  was 
enabled, "  that  every  perfon,  who,  by  way  of  infurance  or  other-  li  Geo.  t.  c  ir; 
"  wife,  fhould  undertake  or  agree,  that  any  v/ool  wool- fells, 
**  wool-flocks,  mortlings,  (hortlings,  worfted,  i^c.  (hould  be 
**  carried  or  conveyed  to  any  parts  beyond  the  feas  from  any 
<'  port  or  place  whatfoever  within  this  kingdom  or  Ireland :  or  500I.  penalu'  on 

,     .  r  r    r      1     •     r  ^  ^  •  tlie  infuier  who 

**  in  puriuancc  or  luch  mlurance,  undertakmg,  or  agreement,  i„iu,es  or  pro- 
*'  fhould  deliver,  or  caufe  to  be  delivered,  any  of  the  faid  goods  ^"'^^  wool  to  be 

■'  °  landed  m  foreign 

**  in  parts  beyond  the  feas,  fuch  perfon,  and  all  and  every  his  aid-  parts. 
♦'  ers,  t^c.  fhould  for  every  fuch  ofTcnce  forfeit  and  lofe  the  fum 
<'  of  five  hundred  pounds."  The  next  fcclion  infll61s  alike  pe-  scft.  30. 
nalty  on  theinfured  :  and  the  following  one,  in  order  to  encou-  Sea.  31, 
rage  the  parties  todlfclofe  fuch  contrads,  releafes  the  party  in- 
forming irom  all  ti.e  penalties,  to  which  he  himfelf  was  fubjed^, 
and  alfo  gives  him  the  whole  of  the  forfeiture,  after  deducing 
the  charges  of  the  profecution. 

But  in  order  wholly  to  prevent  this  Illlcltexportatlon  of  wooT» 
it  was  neceffary  for  the  leglflature  to  go  one  ftep  further  :  bc- 
caufe  as  policies  are  frequently  made  on  goods,  as  well  as  on 
fhlps,  in  which  the  infu.rer  undertakes,  in.  confideration  of  the 
premium,  to  bear  all  the  rifks  and  hazards  of  the  voyage  ;  and 
as  it  is  generally  unknown  to  the  infurers  what  forts  of  goods  are 
loaded  on  board  any  fliip  or  vclTcl,  it  happened  that  infurances 
were  made  on  wool  or  woollen  yarn  to  be  carried  from  Gnat 
Britain  or  Ireland  to  foreign  ports,or  on  woollen  manufathires 
tQ  be  carried  from  Irelaud,     Therefore  it  was  declared,  "  that 

"  air 


249  C>F    PROHIBITED     GOODS. 

C    H    A   P.    "  all  policies  of  infurance,  which  (hould  be  made  on  goods 

XIII  •  . 

v^__^^^,l„^^  "  and  merchandizes,  loaden  or  to  be  loaden,  on  any  (hip  or  v^f. 

Same  ad.  f.  33.    «  fel  bound  from  Great  Britain  or  Ireland  to  foreign  parts  be- 

Infurances  on  1     1       r  1  •    1     .1         1  1     r  1  i  1 

■woollen  goods  yond  tiie  ieas,  which  ihould  arterwards  appear  to  be^  wool  or 

^°'  •  *'  wooilLn  yarn,  or  an)'  other  (pecies  of  wool,or  \»'yollen  manu- 

*'  failures  from  Ireland \  and  all  policies  of  infurapce  which 
"  fhould  be  made  on  any  Ihip  or  veffel  bound  from  Great  Bri. 
*'  tain  or  Ireland  to  foreign  parts  beyond  the  feas,  which  (hould 
**  have  on  board  any  wool  or  woollen  yarn,  or  any  other  fpe- 
*'  ciesof  v;ool  or  woollen  manufafiures  irom  Ireland^  Ihould  be 
*'  deemed  and  taken  to  be  null  and  void,  notwithftanding  any 
**  words  or  agreement  whatfoever,  which  fhould  be  inferted  in 
*'  any  fuch  policy  of  infurance  ;  and  nothing  fhould  be  recover- 
"  ed  by  the  afTured  in  either  cafe  for  lofs  or  damage,  or  for  the 
**  premium  which  fhould  have  been  given  as  the  confideration 
■  *»  for  infuring  fuch  goods  and  merchandizes,  fhip  or  veffel." 

This  latter  aft,  as  far  as  relates  to  Ireland^  has  been  repealed 
by  afubfcquent  Ilatute  of  20  Geo.  3.  r.  6. 

aSGeo.  3.C.  38.  In  a  late  felTion of  parliament  an  aft  pafTedfor  reducing  all  the 
laws  relative  to  the  exportation  of  wool  into  one  ftatute  ;  and 
for  the  firft  offence  of  that  fort  inflifts  a  penalty  of  50/.  with 
fix  months  folitary  imprifonment  for  exporting  wool,  ^6'.  The 

Seft.  45.  45th  feftion   of  that  ftatute  declares  that,  "  every  perfon  or 

"  perfons  who,  by  way  of  infurance  or  otherwife,  (hall  under- 
"  take  or  agree  that  any  fheep,  wool,  or  any  other  of  the  enu- 
♦«  merated  articles  in  the  ftatute,  fliall  be  carried  or  conveyed 
"  to  any  parts  beyond  the  feas,  from  any  port  or  place  whatfo- 
"  ever  within  this  kingdom,  or  in  purfuance  of  fuch  underta- 
«  king  or  agreement,  fliall  deliver,  or  caufe  or  procure  to  be 
«  delivered  any  flieep,  wool,  ^c.  in  parts  beyond  the  feas,  fuch 
"  perfon  or  perfons,  their  aiders  and  abettors,  fliall  upon  convic- 
«  tion  be  liable  to  the  fame  punifliraent  as  the  exporters." 

Seft.  46.  The  next  feftion  inflifts  a  like  penalty  upon  the  perfons  pay- 

ing for  fuch  infurance. 

But  as  infurances  are  frequently  made  on  goods,  the  infurer 
Sea.  48.  not  kno-wing  what  the  goods  are,  it  is  declared  that  "  all  po- 

«  licics 
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«  llcies  of  infurance  which  fhall  be  made  on  goods  and  mer-  C   II    A    P. 

«  chandizes,  laden  or  to  be  laden  on  any  Ihip  or  veflel  bound 

"  from  Great  Britain  to  foreign  parts,  which  fhall  afterwards 

«  appear  to  be  wool,  woollen,  or  worfted  yarn,  l^c.  fhall  be 

*«  deemed  and  taken  to  be  null  and  void,  notwithftanding  any 

*'  words  or  agreement  whatfoever,  which  fhall  be  inferted  in 

**  fuch  policy  of  infurance,  and  nothing  Ihall  be  recovered  by 

"  the  afluredfrom  she  infurer  tor  lofs  or  damage,  or  for  thepre- 

*'  mium  which  Ihall  have  been  given  as  the  confideration  fbt 

"  fuch  infurance." 

From  an  attentive  review  of  thefe  flatutes,  the  idea  of  the 
Britljh  parliament  may  be  clearly  and  decidedly  collefled  :  and 
the  flatutes  juft  referred  to,  are  the  mod  general  in  their  im- 
port that  could  be  found  upon  the  fubjedl  j  and  confequently  the 
moft  proper  to  be  mentioned  here. 

The  queftion  naturally  occurs,  what  goods  come  under  the 
defcription  of  prohibited  goods,  fo  as  to  render  an  infurance 
upon  them  void.     To  mention  by  name  all  die  different  kinds 
of  merchandize,  which  fall  under  that  defcription,  would  be 
tedious  ;  and,  as  it  fhould   feem,  wholly  unnecefTary.     Thus 
much  may  be  laid  down  as  a  general  propofition,  that  all  in- 
furances    upon    goods,    forbidden  to    be    exported    or   im- 
ported,   by    pofitive    flatutes,   by  the  general   rules    of   our 
municipal   law,  or    by   the    king's   proclamation    in    time    of 
•war ;  or  which,  irom  the  nature  of  the  commodity,  and  by  the 
laws  of  nations,  muft  neceflarily  be  contraband,  are  abfolutely 
null  and  void.  Under  the  firfl  divifion  maybe  ranked  all  offences 
againfl  the  revenue  laws  of  this  country  \  and  therefore  if  an 
infurance  were  made  in  order  to  proteft  fmuggled  goods,  fuch 
infurance  would  doubtlefs  be  of  no  effedl.      To  this  head  alfo 
may  be  referred  an\  breach  of  the  navigation  a£ts,  which  were 
eflablKhed   for  the  proteftion,  encouragement,   and  advance- 
ment of  our  commercial  and  naval  interefts ;   and  which  have 
produced  thofe  effefts  to  the  wonderful  extenfion  of  our  com- 
merce,  and  the  aggrandizement  of  the  nation.    At  a  very  early  5  Rich.  2,  c.  3. 
period  of  the  hillory  of  this  country,  feveral  wife  provifions 
were  made  by  parliament,  folely  with  this  view  :   but   on   ac- 
count of  the  low  flate  of  commerce  in  thofe  ages,  which  was 
the  more  depreffed,  by  the  warlike  fpirit  of  the  nation,  and  the 
ipteftine  commotions  that  agitated  and  dillurbcd  the  flate,  thofe 
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provifions  in  fomc  meafure  failed  of  their  effeft.     But  the  moll 
beneficial  fiatute  for  the  trade  and  commerce  of  England  is 
the  famous  navigation  a£l,  which  paffcd  foon  after  the  reftora- 
tion  of  Charles  the  fecond;  the  outhncs  of  which  were  firft 
framed,  in  the  time  of  the  commonwealth,  by  Oliver  CromzvelL 
By  the  reports  of  hiilorians,  we  do  not  find  that  he  framed  it 
with  any  view  to  thofe  beneficial  effefts,  which  fprung  from 
It,  but  with  a  partial  and  confined  intention,  being  defigned  by 
him  to  mortify  our  own  fugar  iflands,  which  were  difaffedled 
to  the  parliament,  and  held  out  for  the  king,  by  flopping  the 
lucrative  trade,  which  they  then  held  with  the  Dutch,     An- 
other motiv'e  for  his  condu£l  was  this,  that  as  the  Dutch  were  at 
thattimerifing  into  opulence  and  wealth,  and  had  given  him  dif- 
guft ;  and  as  their  commerce  did  not  con  fi  fl  fo  much  in  the  produce 
of  their  own  country  (which  afforded  but  few  commodities) 
as  in  being  the  general  carriers  and  factors  of  Europe^  he  had  it 
in  his  power  to  affeQ  their  trade  in  a  confiderable  degree,  by 
prohibiting  all  nations  from  importing  into  England'm  their  own 
bottoms  any  commodity,  which  was  not  the  growth  and  manu- 
fatlure  of  their  own  country.     At  the  refloration,  however, 
thofe  plans,  the  good  efi'ei51s  of  which  had  probably  been  expe- 
rienced, were  adopted  by  the  legal  and  real  conflitution  of  the 
country,  and  were  confiderably  improved  by  inferting  claufes, 
which  had  been  overlooked  and  omitted  in  the  original  defign, 
or  which  time  and  experience  had  pointed  out  as  necefTary  to 
the  completion  of  that  fyilem,  the  beneficial  effeQs  of  which  are 
at  this  day  mofl  fenfibly  felt.     It  is  not  wholly  impertinent  in  a 
work  like  the  prefent  to  ftate  briefly  the  outlines  of  a  fiatute, 
fo  confiderably  affeding  the  commercial  intereflsof  the  nation 
and  which  has  ferved  as  the  groundwork  of  all  fubfequent  Iaw& 
for  the  good  management  of  Bnt'ijh  navigation. 

The  firfl  fe61ion  of  the  afl  declares,  "  that  no  goods  fball  be 
"  imported  into,  or  exported  out  of,  any  plantations  or  territories 
«'  to  his  majefty  belonging  in  /'Jia^  Africa^  or  America^  but  in 
**  fuch  fhips  only  as  belong  to  the  people  of  England  or  Ireland-^ 
"  IfaJes  or  Berwick^orare  of  the  built  of,  and  belonging  to,  any 
*'  of  the  faid  territories,  as  the  proprietors  thereof,  and  where-- 
*'  of  the  mafler,  and  three-fourths  of  the  mariners  are  EngliJ]}^ 
**  (which  word  by  a  fubfequent  fiatute,  13  and  14  Car,  II.  ch. 
^'  1. 1 .  r.  6,  was  explained  to  mean  his  raajefly's  rubjc6ls  o'iEngt 
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'<  larid^  IrelincU  and  bis  plantations  generally)  under  penalty   C   II   A   Y, 

«*  of  the  forfeiture  of  all  the  goods  and  commodities  which  (hall   k,^,^^....,^^^^ 

♦'  be  imported  into,  or  exported  out  of,  any  ot  the  fald  places, 

"  in  any  other  (hip  or  veflci,  as  alfo  of  the  fliip  and  vefTel." 

It  is  alfo  declared,  "  that  no  goods  of  th.e  growth,  manufafture, 

"  orprodudion,  o{  Africa^  Ajla^  or  Araerlca^  be  imported  into  Seft.  3. 

*'   England^  Ireland^  IVales^  Guerrife)\  Jerjcy^  or  Berwick^  in  any 

*'  other  fhips  than  fuch  as  belong  to  the  pco])le  of  England^  Ire-  Sec  an  a^of 

"  land^  JVales^  or  Berzukh^  or  of  the  plantations  to  his  majefty  ^  g  prohibuin.^ 

*'  belonainff,  as  the  proprietors  thereof,  and  whereof  the  raafter  the  impoitatiuu 

fc'     °  ^       '  .  T-      i-n  ^  "^  thrown  lilk- 

*'  and  three-fourths  oi  the  marmcrs  arc  Enghjl}^  under  the  pc- 
"  nalty  of  the  forfeiture  of  all  fuch  goods,  and  of  the  (liip." 

"  No  goods  of  foreign  growth,  produdlon,  or  raanufariure,  Seft.  4. 
*'  which  are  to  be  brought  into  Eng'nfu/^  Ireland^  U^aks^  Giicrn-  This  fedionwas 
•'  fey.jerjcy.ov  Benvh-Km  ^.nr/.y^.-builtOiipping,  orother  fliip-  ?i';:;;,?^ir 
"  ping  belonging  to  fomeof  the  aforefaid  places,  and  navigated  Amciiran  fJrugs 
"  by  EngVifo  mariners  as  aforefaid,  fliall  be  brought  from  any  f;,i. 
*'  other  places  but  thofe  of  the  growth  or  manufafture,  or  from 
**  thofe  ports  where  the  goods  are  firfl  ufually  fliipped  for  tranf- 
*'  portation,  under  the  penailyof  the  forfeiture  of  all  fuch  goods, 
*'  as  fhall  be  imported  from  any  other  place,  as  alfo  of  the 
♦'  faid  Ihip." 

"  It  Pjall  not  be  lawful  to  load  in  any  fhips,  whereof  any  Sefl.fi^ 
"  flranger  or  flrangers  born  (unlefs  fuch  as  be  denizens,  or  na- 
**  turalized)  be  owners,  part  owners,  or  mafter,  whereof  three- 
*<  fourths  of  the  mariners,  at  leaft,  Ihall  not  be  Englijh^  any 
f*  fifli,  viftpal,  goods,  and  merchandizes,  from  one  port  or 
*'  creek  of  England^  Ireland^  JVaJes^  Guemfey^  J^^'fyy  oi'  Ber- 
*'  ivick^  to  another  port  or  creek  of  the  fame,  under  penalty, and 
*'  forfeiture  of  all  fuch  goods,  together  with  the  fhip  or  vefTel.'* 

*'  Where  any  privilege  is  given  by  the  book  of  rates  to  goods  Sea.  y, 
♦*  or  commodities  exported  or  imported  in  j5"«^///Z»-buiIt  fliipr 
•*  ping,  that  is  to  fay,  \i\\'p^\i\ghvx\\t.\nEngla}id^  Ireland,  If  ^ales^ 
*'  Guenijey,  Jerfcyi  Berwick,  or  in  any  of  the  lands,  dominions, 
*'  and  territories,  belonging  to  his  majefty,  in  Africa,  AJia,  or 
^'  America,  that  it  always  is  to  be  undc-ftood,  that  the  mailer 
*'  and  three-fourths  of  the  mariners  be  Englijh  ;  and  where  it 
H  \&  required  ihat  jhe  pialler  and  three-fourths  gf  the  mariners 
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CHAP,    "be  Ens'liPo,  the  true  intent  tliere.of  is,  that  thev  (hould  con- 

XIII  .  .  .       ■" 

t^      '    J    "  tinue  [lich  during  the  whole  voyage,  unlefs  in  cafe  of  ficknefs, 

"  death,  or  being  taken  prifoners  in  the  voyaj^e,  to  be  proved 

"  by  the  oath  of  the  mailer  or  chief  officer  of  the  Ihip." 

S^a.  8.  The  eighth  feSion  prohibits  the  importation  of  goods  of  the 

growth  of  Mujcovyy  RvJJia,  or  the  Ottoman  or  Turhijh  empire 
into  England,  except  in  Engl'iflj  built  (hips,  whereof  the  mailer 
and  three-fourths  of  the  mariners  mufl  alfo  be  Englijhy  under 
the  penalty  of  forfeiting  both  (hip  and  goods. 

Seift.  9.  And  for  preventing  the  pra6lice  o^ colouring  aliens  goods,  the 

fee  13  and  14  ninth  fe6lion  declares,  that  all  wines  of  the  growth  of  France  or 
^^'^6"Geo"  Germany  imported  in  any  other  than  Englijh  veflels,  fhall  be 
«.  15.  f.  I.  deemed  aliens  goods,  and  pay  all  Ilrangers  culloins,  and  duties  : 

which  provifion  is  extended  to  certain  commodities,  named  in 
the  acl,  of  the  growth  of  Spain,  the  Canaries,  Madeira,  Portu- 
gal, or  the   Weflcrn   Illands,  and   of    Mufcovy,    RuJJia,  and 
Seit.  10.  Turkey.     It  was  alfo  ordained  by  the  next  fubfequent  feftion 

of  the  flatute,  in  order  to  prevent  the  colouring  or  buying  of 
foreign  fhips,  that  no  foreign  fhlp  fnould  pafs  is  a  fhip  to  Eng- 
land, Ireland,  TVales,  or  Berwick,  until  thofe  claiming  the  faid 
fhlp  fhould  make  appear  to  the  chief  officer  of  the  cuftoms  that 
they  were  not  aliens,  and  Ihould  have  taken  an  oath,  that  fucli 
{hip  was  bona  jide,  and  without  fraud  by  them  bought  for  a  va- 
f  luable  confideration,  expreffing   the  fum,  and   alfo  the   time 

place  and  perfons,  from  whom  it  was  bought,  and  w^ho  were 
the  part  owners  :  upon  which  oath  that  they  fhould  receive  a 
certificate,  whereby  fuch  fliip  fliould  In  future  pafs,  and  be 
deemed  a  Ihip  belonging  to  the  faid  port,  vv'here  the  oath  was  fo 
Sp^  jj  taken,  and  receive  the  privileges  of  fuch  fhip.     The  officers 

of  the  cufloms  are  not  to  allow  any  privilege  to  any   foreign 
built  fliip,  until  certificate  granted,  or  proof  of  thofe  things  re- 
gg£^  quired  by  this  aft.    By  the  13th  feftion  it  is  provided,  that  thij 

aft  is  not  Intended  to  reflrain  the  importation  of  any  Eajl  India 
i  commodities,  loaden  in  EngliJ}}  built  flilpping,  whereof  the  maf- 

ter  and  three-fouiths  of  the  mariners  are  Englijh,  from  the 
ufual  place  of  loading  In  thofe  feas,  to  the  fouthward  and  eaft- 
ward  of  the  Cape  of  Good  Hope,  although  the  faid  ports  be  not 
the  very  places  of  their  growth.  There  is  alfo  a  providon  in 
Sea.  14  and  16.    favour  of  goods  imported  from  Spain^  Portugal^  the  Azores^ 
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Madeira  or  Canary  Idaucls;  and  concerning  goods  and  com-    C    ^J   "'^  P* 
modities  from  Scotland^  and  feal  oil  from  RuJJia.     The  17th  v_,,„_I^^-,,»^ 
fe^Slion  impofcs  a  duty  upon  every   French  Ihip  coming  into  Scd.  17. 
England.    And  it  was  laflly  enafted,  that  the  fhips  of  England^ 
Ireland^  Walcs^  or  Bcrivic'k^  failing  to  any  Engl'ijh  plantations  in 
Afia.,  Africa^  or  America^  fhould  be  bound  in  fufEcient  fureties, 
in  proportion  to  the  burthen  of  the  (hip,  to  bring  the  goods 
ioadt^d  at  fuch  plantations  into  England, 

Such  Were  the  provifions  of  this  famous  ftatute,  framed  by 
the  wifdom  of  our  anceftors  for  the  promotion  of  our  naval 
and  maritime  ftrength :  upon  this  ftatute  have  all  fubfe- 
quent  commercial  regulations  been  eOablilhed  J  and  Irom  this 
fource  they  have  derived  folidlty  and  ftrength.  But  in  vain 
have  fuch  rules  been  framed,  if  infurances  upon  the  importa- 
tion or  exportation  of  the  commodities  mentioned  in  thcfc 
ftatutes  are  to  be  tolerated.  It  would  be  to  render  void  thefe 
good  and  wife  plans,  and  to  fet  the  afts  of  the  legiflature  at 
defiance.  The  conclufion  is,  that  fuch  infurances  are  abfo* 
lutely  null,  and  of  no  cffed. 

It  was  faid,  in  a  former  part  of  this  chapter,  that  an  infu- 
Mnce  upon  any  goods,  the  exportation  or  importation  of 
which  was  forbidden  by  the  royal  proclamation  in  time  of  war> 
was  equally  void,  as  if  prohibited  by  ftatute.  The  reafon  of  i  Black.  Ccsu 
this  is,  that  the  king's  proclamation  in  time  of  war  has  equal  ^'^' 
force  with  an  a6l  of  parliament,  and  is  no  lefs  binding  upon 
his  fubjefls.  The  confequence  of  this  doftrine  is,  that  the 
breach  of  fuch  a  prohibition  is  equally  criminal  with  the  breach 
of  a  ftatute  ;  and  no  contrail  can  be  founded  upon  fuch  crimi- 
nal aft,  or  have  any  validity.  Thefe  principles  were  fully  con- 
fidered  in  the  preceding  chapter;  and  the  law  upon  the  fubjeft 
was  clearly  fettled  in  the  cafe  of  Dclmada  v.  Motteux.  there  cited  D"-^'""-*  ^• 

....  .  Mjttcux,  B.  R, 

at  lengt.i ;  in  which  it  was  held,  that  the  king  had  an  undoubted  Mich.  25  Geo. 
right  to  lay  on  an  embargo  in  time  of  war :  that  the  confequence  \.,  ^  "^^  """^^  ^* 
of  a  breach  of  fuch  a  proclamation  had  not  been  fully  afcer- 
taincd,  but  it  was  certainly  a  crimmal  a6l ;  and  wherever  a 
man  makes  an  ilLga!  contraft,  the  courts  of  juftice  will 
not  lend  him  their  aid  to  compel  a  performance.  The 
underwriter  was  accordingly  difcharged  from  the  demand  fet 
up  againft  him. 
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CHAP.  We  come  now  to  confider  thofe  commodities  which,  from 
,^^^_^  *^.  their  nature,  as  well  as  by  the  laws  of  nations,  are  contraband. 
Grotiitsj  lib.  3.  Upon  this  occafion  Grotius  and  Bynkerjhoek  are  the  befl  guides 
Bynk.  lib.  i.  that  Can  poflibiy  be  followed  ;  and  from  them  we  may  colleft, 
^-  "•  that  it  is  unlawful  to  carry  any  thing  to  befieged  cities  or 

fortrefles :  a  rule  which  they  declare  to  have  been  eftablifhed 
Lib.  3.  c.  I.  f.  5.  by  common  confent,  and  the  ufage  of  all  nations.  Grotius 
divides  goods  into  three  kinds :  fuch  as  can  only  be  of  ufe  in 
lime  of  war ;  and  theie  are  clearly  contraband,  fuch  as  arms 
and  ammunition  :  2dly,  Such  as  anfwer  no  purpofe  in  war,  and 
are  merely  intended  for  pleafure  \  and  thefe  may  be  lawfully 
conveyed  to  an  enemy.  But  the  third  kind  are  of  a  mixed  na- 
ture, fuch  as  money,  provifions,  fliips,  and  the  materials  of 
f!)ips  ;  in  which  cafe,  before  we  can  decide  upon  the  propriety 
of  exporting  fuch  con:modities,  the  fituation  of  the  war  be- 
tween the  contending  parties  is  to  be  confidered.  Upon  this 
point  his  reafoning  is  excellent :  "  If,"  fays  he,  "  I  cannot  de- 
"■'  fend  myfelf  without  intercepting  the  commodities  intended 
"  for  my  enemies,  neceffity  v/ill  give  me  the  right,  but  flill  I 
"  fhall  be  liable  to  make  rellitution,  unlefs  fome  other  caufc  of 
I*  feizure  appears.  For  if  the  conveyance  of  fuch  commodi- 
■**  ties  to  the  enemy  (hall  prevent  the  execution  of  my  plans, 
**  and  he  who  carried  them  knew  that  I  had  befieged  or  block- 
"  aded  the  town,  and  that  peace  or  a  furrender  was  expe£led, 
*'  he  fiiall  be  anrwerable  for  the  lofs  fuftained  by  his  mifcon- 
L.  I.  c.  ij.  "  duft."  With  this  opinion  Bynhrpoeh  for  the  moll  part  co- 
incides :  becaufe,  as  he  obferves,  the  fiege  alone  is  the  caufe 
why  it  is  not  lawful  to  carry  any  thing  to  the  befieged,  whether 
it  be  contraband  or  not :  for  a  befieged  city  is  never  compelled 
«to  furrender  by  force,  but  by  famine,  and  the  want  of  other 
necelfaries.  If  it  were  to  be  permitted  to  fupply  them  with 
the  things  of  which  they  ftand  in  need,  perhaps  the  affailants 
ivould  bo  obliged  to  raife  the  fiege.  But  as  it  is  impoffible  to 
fay  of  what  things  the  befieged  ftand  in  need,  or  in  what  they 
abound,  every  fpecies  of  commodity  is  forbidden  to  be  carried 
into  thegarrifon  ;  for  otherwife  there  would  be  no  certain  rul? 
of  fettling  difputes.  This  learned  author,  however,  differs  from 
Grotius^  m  that  pafiage  where  he  fays,  "  the  carrier  of  goods 
"  fhall  be  anJwerable,  if  peace  or  a  furrender  was  expefled^ 
«*  and  it  was  fiuftratcd  by- fuch  means."     Bynherjhoek  is  of 
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opinion,  that  fuch  dodrine  is  neither  confonant  to  reafon,  nor    CHAP. 

to  the  agreements  entered  into  by  the  laws  of  nations.     He     y,^^    -,^  j 

ireafons  thus ;  "  Quae  ratio  me  arbitrum  conftituit  de  futura 

"  deditione  aut  pace  ?  et  fi  neutra  expeftetur,  jam  licet  obfeflis 

*'  quashbet  advehere  ?  imo  nunquam  licet,  durante  obfidione,  et 

*'  amici  non  ell  caufam  amici  perdere,  vel  quoquo  modo  dete- 

*'  riorem  lacere.     Et  qui  advexit,  non  uhra  tenebitur,  quam 

4*  de  damno  culpa,  dato  ?  atqiiin  ia  fubditis  id  Temper  capitale 

t*  fuit,  quin  et  in  amicis,  edi£lo  ante  monitis,  fepe  et  in  non 

*'  monitis.     Rurfus,  fi  quis  nondum  advexit,  fed,  dum  adve- 

*'  here  voluit,  deprehendatur,  fola  rcrum  interceptarum  reten- 

«*  tione  erimus  contenti,  idque  donee  caveatur,  nihil  tale  in 

*'  pollerum   commiffum    iri  r"  He  concludes  thus :     "  I  do 

**  not  agree  to  that  opinion,  having  learnt  from  the  cuftom 

"  and  ufages  of  all  nations,  tj  fell  all  intercepted  goods,  and 

*'  often  to  inflid,   if  not  a  capital,   at  Icaft  a  corporal  punifli- 

*«  mcnt." 

Such  are  ihe  opinions  of  thefe  two  very  learned  writers,  who,  Grot.Bynk.  loc 

cit. 

although  in  fome  refpeds  they  differ,  agree  m  eftablifliing  this 
as  a  fettled,  undifputed  rule,  that  whoever  conveys  any  necef- 
faries  to  a  befieged  town,  camp,  or  port,  is  guilty  of  a  breach 
of  the  law  of  nations.  This  being  the  cafe,  an  infurance  upon 
fuch  commodities  mud  neceffarily  be  void  and  of  no  effeft, 
agreeably  to  the  principles  which  have  already  been  advanced. 

Onequeftion  only  remains  to  be  confidered  ;  how  far  Infu- 
rances  upon  goods,  the  exportation  and  importation  of  which 
are  forbidden  by  the  laws  of  other  countries,  are  valid  ?  In 
England^  the  law  is  clear,  as  it  has  been  laid  down  by  two 
very  great  judges,  that  fuch  infurances  are  good  ;  becaufe  the 
foundation  of  the  contra6l  is  not  illicit.  It  has  been  exprefsly 
held  by  Lord  Mansfield  more  than  once,  in  which  he  has  been 
confirmed  by  the  whole  court  of  King's  Bench,  that  one  nation 
never  takes  notice  of  the  revenue  laws  ot  another;  and  there-  Vic1eante,p.i95, 

fore  fuch  an  infurance  was  certainly  good  and  valid.     A  fimi- 

lar  opinion  feems  to  have  been  entertained  by  Lord  Hardwiche  ; 

at  leaft  fo  much  may  be  collefted  from  his  argument,  in  a  cafe  i  Vez^y,  319. 

reported  in  Vezey. 

z  a  But 
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CHAP.  But  although  this  pcnnt  is  fo  clearly  fettled  by  the  law  of 
^^^^^^.  \^j  England,  in  which  alfo  the  law  of  France  coincides,  it  is  cer- 
1  Emerjgon,  talii  that  the  expediency  of  it  has  been  a  queflion  which  has 
rery  much  engaged  the  attention  of  fome  confiderablc  French 
authors.  Their  opinions  can  in  no  way  afTeft  the  law  of  Eng- 
land, which  ffands  upon  much  higher  authority  than  the  fcnti- 
ments  of  fpeculative  men,  however  refpeflable  ;  but  it  may  be 
productive  of  fome  amufement,  if  not  inftru6lion,  to  fee  by 
what  arguments  the  two  different  opinions  are  fupported. 

yt/thierTr.  Tliofe  w'ho  Contend  that  fuch  in furanccs  are  illegal,  argue 

c.  I.  f.  2,  art.  i.    Jn  tbis  manner  :   that  they  who  carry  on  commerce  m  a  coun- 
^'^'  try,  are  obliged,  by  the  cuftom  of  nations,  and  natural  law, 

to  conform  to  the  laws  of  that  country,  where  they  trade.  Every 
fovereign  has  power  and  jurifdiclion  over  every  thing  done  ia 
the  country,  where  he  has  a  right  to  command ;  he  has  con- 
fequently  a  right  to  make  laws,  relative  to  commerce  within 
his  dominions,  which  bind  all  thofe  who  trade,  as  well  flran- 
gers  as  fubjedls.  No  one  can  difpule  with  the  fovereign,  the 
right  he  has  to  retain  in  his  own'couhtry  certain  merchandizes 
which  are  there  to  be  found,  and  to  prohibit  the  exportation  of 
them.  To  export  them  contrary  to  his  orders,  is  to  (Irike  a 
blow  at  his  undoubted  authority  ;  and  confequeatly  it  is  unjull. 
But  admitting,  fay  thev,  that  a  Frinchman  would  not  himfelf  be 
fubjetl;  to  the  law  of  Spain,  for  the  trade  which  he  carries  on  in 
Spain,  it  cannot  be  denied  that  tiie  Spaniards,  whofealliQance 
lie  requires,  are  fubjeQ  to  thofe  laws ;  and  that  they  offend 
extremely  in  affifting  birn  to  export  that,  the  exportation  of 
which  is  prohibited  by  law.  This  fpecies  of  trade  then  Is  to  be 
confidered  as  illicit,  and  contrary  to  good  faith;  and  confc- 
quently  the  contraft  of  infurance,  introduced  in  order  to  pro- 
tect it,  by  charging  the  infnrer  with  the  rifk  of  confifcationj, 
is  illicit,  and  cannot  induce  any  obligation. 

aV?.i.Com.ii9.  Thofe  who  fupport  the  oppofite  doclrine  conterK!,  that  the  ex- 
I  tnaausunzii.  Qj-j..,,;yf^  oj.  importation  of  commodities  prohibited  by  foreigr^ 
laws  is  no  offence;  and  thatthemeansemployedtoeffc8.it  are  re- 
garded by  the  law,  as  a  laudable  and  ingenious  exertion  of  fkilL 
Thus  the  exportation  of  certain  commodities  is  prohibited  i;i 
.SM/'w,  which  the  government  of  that  conn  try  has  a  right  to  do :  but 
the  laws  of  his  Catholick  Majefty  are  not  the  rule  of  aflion  for 

2  Frenchmen^ 
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Frenchmen,   It  is  allowed  them  to  bring  from  Spain  into  France   CHAP, 

XIII. 
piaftres,  piftoles,  and  filks,  for  the  fupport  of  the  Banks,  the 

manufaftures,  and  the  commerce  of  that  country.  Thefe 
merchandizes  are  a  lawful  branch  of  trade ;  and  there  is  no 
reafon  why  they  fhould  not  be  the  fLibje<5l  matter  of  acontraft 
of  infurance.  But  above  all,  they  infift,  that  they  are  juflified 
by  the  conftant  cuftom  ;  and  that  the  reafoners  on  the  other  fide 
ought  to  be  lefs  ftrift,  when  it  is  confidered,  that  this  contra- 
band trade  is  a  vice  common  to  all  commercial  nations.  The 
Spaniards  and  Englijh  in  time  of  peace  praclife  it  in  France: 
it  is  therefore  permitted  to  carry  it  on  in  their  refpeflivc  coun- 
tries, by  way  of  reprifal. 

Whatever  difference  there  may  be  on  the  queflion  of  expe- 
diency ;  it  is  univerfally  admitted  by  the  French  writers,  that 
infurances  upon  fuch  goods  are  valid.  We  have  already  (ten 
that  the  fame  ideas  have  been  adopted  by  the  law  of  England , 
and  that  every  policy  upon  goods,  the  exportation  and  impor- 
tation of  which  is  not  prohibited  by  the  municipal  laWvS  of  this 
country,  or  by  the  general  laws  of  nations,  is  legal  and  binding 
upon  the  parties ;  and  the  underwriter  muft  anfwer  for  every 
jofi  arifing  by  means  of  any  of  the  ufiial  nerils. 
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CHAPTER   THE    FOURTEENTH. 
Of  Wager-Policies. 

CHAP.  TTAVING  in  the  four  preceding  chapters  Rated  the  vari- 
.  JL  A  oug  cafes,  in  which  the  contraft  of  infurance  is  void  fromi 
its  very  commencement,  on  account  of  its  repugnancy  to  thofe 
principles  of  juflice,  equity,  and  good  faith,  which  are  the 
great  foundation  of  all  contrafls  between  man  and  man  ;  we 
proceed  to  treat  of  thofe  policies,  which  by  the  pofitive  ftatute 
law  of  the  country  are  declared  to  be  abfoiutely  null  and  void. 
Of  thefe  the  largeft  clafs  are  wager-policies>  or  policies  as  they 
are  called,  upon  interefl  or  no  intcreft. 

The  nature  of  the  contrail;  of  infurance,  in  its  original  flate> 
was,  that  a  fpecifick  voyage  fliould  be  performed  free  from  pe- 
rils ;  and  in  cafe  ot  accidents,  duiiug  fuch  voyage,  the  infurer, 
in  confideration  of  the  preiTiium  he  received,  was  to  bear  the 
merchant  harmlcfs.  It  followed  from  thence,  that  the  contraft 
related  to  the  fafety  of  the  voyage  thus  particularly  defcribed, 
in  refpe6l  either  of  fiiip  or  cargo  :  and  that  the  perfon  infured 
could  not  recover  beyond  the  amount  of  his,  real  lofs. 

In  procefs  of  time,  however,  variations  were  made,  by  ex- 
prcfs  agreement,  from  the  firil  kind  of  policy  ;  and  in  cafes 
where  the  trader  did  not  think  it  proper  to  difclofe  the  nature  of 
his  interefl,  the  infurer  difpenfcd  with  the  infured  having  any 
intereft  either  in  tlie  Hiip  or  cargo.  In  this  lafl  kind  of  ])olicy 
(of  which  we  are  now  to  treat)  "  valued  free  from  averao^e," 
and  "  intereft  or  no  intereft,"  it  is  irianifeft,  that  the  perfor- 
mance of  the  voyage  or  adventure,  in  a  reafonable  time  and 
manner,  and  not  the  bare  exiftence  of  the  Ihip  or  cargo,  is  the 
obje£l  of  the  infurance. 

Such  an  objefl  as  that,  from  a  reference  to  the  real  nature  of 
s^n  infurance,  as  ftated  in  the  outfet  of  the  chapter,  namely,  that 
it  is  a  contradl  of  indemnity  from  a  real  and  raanifeft,  not  from 

a  fuppofed 
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g  fuppofed  and  ideal  lofs,  muft  have  been  originally  bad.  Indeed   CHAP, 
it  has  been  declared  from  the  bench,  in  the  reign  of  queen  Afwe^    ^,^,,^1*^^,^^ 
that  fuch  infurances  were /^rw^r/y  bad  ;  for  it  is  faid  in  that  Afficvcdo  v. 
cafe,  that  in  former  times,  if  one  had  no  intereft,  though  the  10  Mod!";;. 
policy  ran,  intereji  or  no  interejl^  the  infurance  was  void  ;  be- 
caufe  infurances  were  made  for  the  benefit  of  trade,  and  not  that 
peffons  unconcerned  therein,  or  unintercfted  in  the  fubjed  mat- 
ter, (hould  profit  by  them. 

The  idea  thus  darted  is  very  much   confirmed  by  what  fell 
from  the  court  in  the  cafe  o^ Depaiba  v.  Ludlow :  {or  the  court  Depaiba  v.  Lud- 
there  obferved,  that  infurances  upon  intereft  or  no  intereft  were  Rep'.  360.' 
mixoAuccd  fincc  the  revolution. 

Taking  it  For  granted  then,  that  the  law  of  England  in  this 
refpeft,  previous  to  the  revolution,  was  fuch,  as  thefe  cafes  fup- 
pofe  it  to  be,  it  was  perfeftly  confonant  to  tlie  laws  of  mofl:  of 
the  commercial  ftates  and  countries  in  Europe,  For  we  find 
that  by  pofitive  regulations  of  Mlddlehourg^  Geiioa^  Konyngf-  ^  -^  „q  q. 
burgy  Rotterdam^  and  Stockholm^  all  infurances  upon  wagers,  or  '^^-  ^'*'9«  ^57- 
as  intereft  or  no  intereft,  are  declared  to  be  abfolutely  void,  and 
of  no  effeft. 

But  though  this  mode  of  infuring  thus  gained  a  footing  in 
England^  yet  when  introduced,  the  courts  of  juftice  looked  up- 
on thefe  contrafts  with  a  jealous  eye;  and  by  their  determina- 
tions ftiewed  the  ftrong  prejudices  which  they  entertained  again  ft 
them.  The  courts  of  Equity  in  particular  manifefted  that  their 
inclination  would  lead  them  as  much  as  poftible  to  fupprefs  fuch 
a  fpecies  of  contradl :  nay,  that  they  ftill  confidered  them  as 
void.     This  is  evident  from  two  cafes  in  Vernon\  Reports. 

In  one  of  them,  the  defendant  had  lent  money  on  a  bottomry  Coddaitv.  Gar- 
bond,  but  had  no  intereft  in  the  ftiip  or  cargo  ;  the  money  lent   THn^jer"''^^' 
was  300/.  and  he  infured45o/.  on  the  fiiip:  the  plaintiff"'s  bill  1692. 
was  to  have  the  policy  delivered  up ;  becaufe  the  defendant  wag 
not  concerned  in  point  of  intereft,  as  to  the  fhip  or  cargo. 

Fer  curio7n.  Take  it  that  the  law  is  fettled,  that  if  a  man  has 
no  intereft,  andinfures,  the  infurance  is  void,  though  it  be  ex^ 
preftcd  in  the  policy,  inter ejied  ormt  \nUreJ}sd»  The  reafon  the 

z  4  law 
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C    F   A   P.    law  goes  upon  is,  that  infurances  were  made  for  the  benefit  of 

XIV.  . 

trade,  and  not  that  perfons  unconcerned  therein,  and  who  were 

not  interelled  in  the  fhip,  (hould  profit  thereby  ;  and  where  one 

would  have  the  benefit  of  the  injurance^  he  mitjl  renounce  all  inte- 

rejl  in  thejhip.     And  the  reafon  why  the  law  allows  that  a  man 

having  fome  intereftin  the  Ihip  or  cargo,  may  infiire  move,  or 

five  ti.nfs  as  much,  is,  thar  a  merchant  cannot  tell  how  much 

or  how  little  his  idRor  may  have  in  readinels  to  lade  on  board 

his  (hip.     Per  Cur.     Decree  the  policy  to  be  delivered  up  to 

be  cancelled. 

From  the  fpirit  of  this  decifion,  it  may  likewife  appear,  that 
the  court  of  Chancery  inclined  to  think,  that  an  infurance 
made  without  the  benefit  of  falvage  to  the  iiifurer,  was  uncon- 
fcientious,  and  a  proper  fubjeft  tor  relief  in  equity  ;  for  the 
Chancellor  exprefsly  fays,  where  one  would  have  the  benefit  of 
the  infurance,  he  muft  renounce  all  intereft  in  the  fhip. 

L« Pvprc v.Farr,  In  another  cafe  alfo,  which  was  on  a  policy  of  infurance  on 
Chanciry'Mich!  g'^'><^s,  by  agreement  valued  at  600/.  and  theinfured  not  to  be 
Terqij  i7i6.  obliged  to  prove  any  interell  :  the  Lord  Cliantellor  ordered  the 
defendant  to  difcover  what  goods  he  put  on  board  ;  for  althougli 
the  defendant  offered  to  renounce  all  intereft  to  the  infurers, 
yet  it  muft  be  referred  to  the  Mafter  to  examine  the  value  of 
the  goods  faved,  and  to  deduft  it  out  of  the  value  or  fum  of 
600/.  at  which  the  goods  were  valued  by  the  agreement. 

There  was  one  very  remarkable  difference  between  policies 
upon  intereft,  and  fuch  as  were  not,  of  which  I  believe  notice 
has  already  been  taken  in  a  former  part  of  this  work  ;  namely, 
that  in  policies  upon  intereft,  you  recover  for  the  lofs  actually 
fuftained,  whether  it  be  total  or  partial  :  but  upon  a  wagcr<! 
sBurr.  6S3.  policy,  you  can  never  recover  but  for  a  total  lofs.  All  the 
J  -Q    '  doftrine,  which  turns  upon  thisdiftinftion  between  intereft  and 

\yager-  policies  was  confidered  at  much  length  by  Lord  Mansfield 
in  the  famous  caufe  of  Gojs  v.  //"//  erSy  to  which  we  have  ha(i 
occafion  more  than  once  to  refer. 

Vide  ante,  c.  t.       It  has  already  been  obferved,  that  the  fecurity  given  to  the 

^'    '  ''  infured  was  very  confiderably  encrcafed  by  the  eredion  of  two 

J  Affurance  Companies,  whlcij  wereincorporatedby  royal  charter 

in  the  year  1720  j  for  the  Icgiflature  had  taken  c^re  that  thofe 

corporaii,on3 
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corporations  fhould  have  fuRicicnt  funds  to  anfwcr  any  demands,  CHAP, 
that-might  be  made  upon  them,  in  the  common  courfe  of  bufi- 
nefs.  But  this  additional  fecurity  for  the  infured  foon  produced 
many  dangerous  and  alarming  confequences,  which,  if  they  had 
not  been  checked,  would  have  proved  very  detrimental  to  ths 
trade  of  this  country.  For  inflead  of  confining  the  bufmefs  of 
infurances  to  real  rifles,  and  confidering  them  merely  as  an  in- 
demnity to  the  fair  dealer  againfl:  any  lofs,  which  he  might  fuf-^ 
tain  in  the  courfe  of  a  trading  voyage,  which,  as  v/e  have  feen, 
was  the  original  defign  of  them  ;  that  pra6lice,  which  only  pre- 
vailed fmce  the  revolution,  of  infuring  ideal  rifles,  under  the 
names  of  interejl  orno  intereji^  or  luith  out  further  proof  of interejl 
than  the  policy  yortvithout  benefit  offalvage  to  theunderivriters^  was 
eqcreafing  to  an  alarming  degree,  and  by  fuch  rapid  ftrides  as  to 
threaten  thefpcedy  annihilation  of  that  lucrati%'e  and  moft  bene- 
fipia!  branch  of  trade.  All  thefe  various  kinds  of  infurancejuffi 
enumerated,  (and  many  others,  which  the  ingenuity  ot  bad  men 
found  no  difficulty  in  devifing),having  no  reference  whatever  to 
aQual  trade  or  commerce,  were  very  juftly  confidered  as  mere 
gaming  or  wager-policies :  and  therefore  the  legiflature  thought 
it  necefTary  to  give  them  an  effe»Slual  check,  and,  by  pofitive 
rules,  to  fix  and  afcertain  what  property  gr  ii]tereft  a  merchant 
fliould  be  permitted  to  infure. 

Accordingly  an  aft  of  parliament  pafled,  in  the  19th  year  of 
tlje  reign  of  king  George  the  Second,  entitled  "  an  a(5l  to  regu- 
*'  late  infurance  on  fliips  belonging  to  the  fubje61s  of  Greett 
*'  Britain^  and  on  merchandizes  or  efiefts  laden  thereon.'* 
As  this  a£l  is  the  moft  important  and  moft  extenfive  in  the 
wlioje  code  ol  ftatute  law,  wjth  regard  to  infurances,  I  fhail 
now  cite  as  much  of  it  at  length,  as  relates  to  the  prefent 
chapter,  and  afterwards  the  other  claufes  of  it  under  thofe  heads, 
to  which  they  more  immediately  apply. 

The  caufes,  which  co-operated^to  induce  the  legiflatiye  body  j^  g&o, 
topafs  fuch  an  aft,  are  fully  ftated  in  the  preamble.  "  \yhereas  ^"  ^^' 
*'  it  hath  been  found  by  experience,  that  the  making  afTurances, 
♦*  intereft  orno  intereft,  or  without  further  proof  of  intereft 
"  than  the  policy,  hath  been  produ(nive  of  many  pernicious 
•'  prafticcs,  whereby  great  numbers  of  (hips,  with  their  cargoes, 
\'>  have  either  been  fraudulently  loft  and  deftroyed,  or  taken  by 

♦'  the 
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CHAP.    «  the  ericmv  in  time  of  war;  anrl  fuch  aHurances  have  en- 

XiV 
y^^^^,,,^^^^,^    "  couraged  the  exportation  of  wool,  and  the  carrying  on  many 

"  other  prohibited  and  clandefline  trades,  wliich  by  means 

"  of  fuch  afTurances  have  been  concealed,  and  the  parties  con- 

"  ccrned  fecured  from  lofs,  as  well  to  the  diminution  of  the- 

*'  pubJick  revenue,  as  to  the  great  detriment  of  fair  traders; 

"  and  by  introducing  a  mifchievous  kind  of  gaming  or  wager- 

"  ing,  under  the  pretence  of  alTuring  the  rifk  on  (hipping,  and 

"  fair  trade,  the  inftitution  and  laudable  defign  of  making  af- 

"  furances,  hath  been  perverted  ;  and  that,  which  was  intended 

*'  for  the  encouragement  of  trade  and  navigation,  haS,  in  many 

*'  inflanccs,  become  hurtful  of,  and  dellru61ivc  to  the  fame." 

^'  *'  For  remedy  whereof  be  it  enafled,  that  no  afTurance  or 

*'  afTurances  fhall  be  made  by  any  perfon  or  perfons,  bodies 

^  corporate  or  politick,  on  any  fhip  or  fbips  belonging  to 

"  his  majefly,  or  any  of  his  fubjefts,  or  on  any  goods,  mer- 

♦'  chandizes  or  efFefts,  laden  or  to  be  laden  on  board  of  ar^y 

*'  fuch   (hip  or  (hips,  intercj}  or  no  hit  ere fl^  or  without  further 

**  proof  of  inter efl  than  the  -policy^  or  hy  zvay  of  gami?Jg^  or  xvageV' 

**  ing,  or  without  heneft  of falvage  to  the  nfjurer  ;  afid  that  every 

*'  fuch  infurance  fl:iall  be  null  and  void  to  all  intents  and  pur- 

*'  pofes,"^ 

-^^■'-  "  Provided  always,  that  afTurance  on  private  fliips  of  war, 

"  fitted  out  by  any  of  his  niajelly's  fubjefts  folely  to  cruize 

"  againfl  his  majefly's  enemies,  may  be  made  by  or  for  the 

*'  owners  thereof,  interefl  or  no  intereft,  free  of  average  and 

«  without  benefit  of  falvage  to  the  afTurer  ;  any  thing  herein 

*'  contained  to  the  contrary  thereof  in  any  wife  notwithfland- 

«  ing.'* 

g,£^  ,  «'  Provided  alfo,  that  any  merchandizes  or  efifefts  from  any 

«  ports  or  places  in  Europe,  or  America^  in  the  pofTefTion  of  ^thc 
"  Crowns  of  Spain  or  Portugal,  may  be  afTured  in  fuch  way 
"  and  manner,  as  if  this  aft  had  not  been  made.'* 

Scft.  4.  The  fourth  feftion  relates  to  re-infurances,  which  will  be  the 

fubjcdl  of  the  following  chapter. 

"  And  be  It  enaClcd,  that  all  and  every  fum  and  Turns  of 
"  money  to  be  lent  on  bottomry,  or  at  rcfpondentia,  upon  any 
"  fliip  oj  Clips  belonging  to  any  of  his  majefly's  fubje61s,  bound 

A.  "to 


Scft.  f. 
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<«  to  or  from  the  Eaji  Indies^  fhall  be  lent  only  on  the  fliip,  or  on    C    H   A   P. 
«'  the  merchandize  or  effeds,  laden,  or  to  be  laden,  on  board  v,„^^~s^-^^ 
«  of  fuch  fhip,  and  (hall  be  fo  exprefTcd  in  the  condition  of  the 
«♦  faid  bond  :  and  the  benefit  of  falvage  (hall  be  allowed  to  the 
"  lender,  his  agents  or  affigns,  zvho  alone  Jhall  have  n  right  to 
*'  make  aJJ'urance  on  the  money  Jo  lent :  and  no  borrower  of  money 

"  on  bottomry  or  refpondeniia^  as  aforefaid,  fhall  recover  more  - 
*'  on  any  affurance  than  the  value  of  his  intereft  in  the  fliip,  or 
*'  in  the  merchandizes  or  effedls,  laden  on  board  of  fuch  flilp, 
"  exclufive  of  the  money  fo  borrowed  ;  and  in  cafe  it  fhall 
**  appear,  that  the  value  of  his  fhare  in  the  fhip,  or  in  the  mer- 
"  chandizes  or  efifefts  laden  on  board,  doth  not  amount  to  the 
*'  full  fum  or  funis  he  hath  borrowed  as  aforefaid,  fuch  borrower 
**  fhall  be  refponfible  to  the  lender  for  fo  much  of  the  money 
*'  borrowed,  as  he  hath  not  laid  out  on  the  fhip  or  merchandize 
♦'  laden  thereon,  with  lawful  Interefl  for  the  fame,  together  with 
*'  theaflurance,  and  all  other  charges  thereon,  in  the  propor- 
*'  tion  the  money  not  laid  out,  fhall  bear  to  the  whole  money 
*<  lent,  notwithftanding  the  fhip  and  merchandizes  be  totally 
«  lofl." 

Upon  this  lafl  feflion,  of  which  we  fliall  treat  more  fully  in 
the  chapter  on  Bottomry,  it  may  be  fulBcIent  in  this  place  to 
obferve,  that  none  but  the  lender  fhall  have  a  right  to  make  in- 
furance  on  the  money  lent.     It  is  alfo  to  be  remarked,  that 
this  regulation  of  infurance  on  bottomry  or  refpondentia  interefl, 
extends  only  to  EaJl  India  fhips :    and  therefore,  an  infurance 
of  a  refpondentia  interefl  upon  any  other  fhips  may  be  made  in 
the  fame  manner  as  they  ufed  to  be  before  this  aft.    It  has  alfo 
been  decided  upon  this  claufe  of  the  adl,  that  it  never  meant  or 
intended  to  make  any  alteration  in  the  manner  of  infurances  r 
and  it  was  declared  by  the  whole  court  in  the  cafe  of  Glover  v.  Glover  v.  Black. 
^lady  which  was  fully  reported  in  a  former  chapter,  to  be  the  vfd^c^a/ie^t  i 
eflablifhed  law  and  ufage  of  merchants,  that  refpondentia  and  p-  lo. 
bottomry  mull  be  mentiotied  and  fpecified  in  the  policy  of  in- 
furance. 

By  the  firfl  fedlion  of  the  afl  it  is  clear  that  at  this  day  all  in- 
furances  made  contrary  to  it  are  abfolut^ly  void  and  of  no  effedl; 
which,  as  has  already  been  fhewn,  was  alfo  the  cafe  by  the  an- 
cient law  of  this  country,    Jt  may  now  be  material  to  confider 

fiill, 
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C  H^  A  P.  firft,  what  cafes  have,  by  the  conftrudlon  put  by  the  learned 
judges  upon  this  ilatute,  been  held  not  to  fail  vvithhi  Its  defcrlp- 
tion  :  and  fecondJy,  thofe  which  do,  and  in  which,  the  poUcies 
have  confequently  been  holdcn  to  be  void. 

It  was  formerly  a  matter  of  doubt,  whether  the  aB  was 
meant  to  extend  to  infurances  of  foreign  property,  and  on 
foreign  fliips.  The  better  opinion,  however,  was,  that  it  did 
not ;  for  it  was  clear,  tliat  fuch  infurances  did  not  fall  within 
the  words  of  the  Ilatute  ;  and  from  an  attentive  confider^tioq  of 
the  preamble,  they  do  not  feem  to  come  under  the  defcription 
of  the  mifchiefs,  againfl  which  it  was  the  intention  of  the  legif- 
lature  to  provide.  But  thefe  doubts  are  entirely  at  an  end  by 
feveral  decifions  of  the  courts;  and  particularly  by  a  very  mo- 
dern cafe,  in  which  it  was  exprefsly  declared  by  the  court,  (and 
the  reafon  for  it  flated}  that  the  aa  was  not  defigned  to  extend 
to  foreign  fliips. 


Ji'S^r  "  ^''^  "'^^  '''''  '^'''  •  '^'^  Po^'cy  was  on  ^oods,  on  board  three 

»ous.  3CI.  Frcnc/,  velTels,  from  Sf.  Domingo  to  Bourdeaux,  The  material 
part  of  it,  as  to  this  cafe,  was  in  the  following  words:  «  On 
"  all  goods  loaden or  to  be ioaden  on  board  the  (hips Le So'tgneu>;, 
«  La  Pucelle,  Le  Fahqueur,  all  or  any  of  them.  The  faid  goods 
*^'  and  merchandizes  by  agreement  are,  and  (hall  be  valued  at 
{^)  on  25  cafks  of  clayed  fugar,  and  1 2 
«  hogflieads  of  mufcavadoes :  the  policy  to  be  deemed Jufficieut 
«  proof  of  intereji,  in  cafe  of  lofs. "  The  firft  count  in  the  de- 
claration flated,  that  goods  to  a  great  amount,  being  the 
property  of  certain  foreigners,  had  been  fhipped  on  board  Le 
Sotgneux,  and  that  ^c  had  been  loft.  The  fecond  averred,  that 
the  goods  were  fliipped  on  board  the  three  Jhips,  orfome  or  one 
cf  them,  to  the  amount  of  the  fum  infured  ;  and  th*t  two  q^" 
tiiem  had  been  captured,  and  the  other  loft. 

This  cafe  c,me  before  the  court  upon  a  motion  to  kt  afide 
the  writ  of  enquiry,  which  had  been  executed  before  the  flieriff. 
after  a  judgment  by  default,  on  this  ground  :  that  the  jury  had 
afteffed  the  damages  to  the  amount  of  the  defendant's  fubfcrin- 
t.on,  without  any  proof  of  the  amountor  value,  or  any  evidence 
X^hatever,  exce;)t  that  of  the  defendant's  handwriting  to  tin, 

(")  This  waj  b!ankj  as  here  prjntc^ 

policy, 
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^Hcy.  In  addition  to  this  objection,  an  affidavit  was  produced,  C  H  A  p. 
tending  to  (hew,  that  in  i'ad  the  infurcd  had  no  intereft.  It  was  y^^^,^  "^^ 
argued  for  the  defendant^  that  by  the  exprefs  agreement  of  the 
parties,  no  other  proof  of  intereft  but  tlie  policy  was  required  ; 
and  this  infurance  on  foreign  (hips  and  property  vvas  not  within 
the  ftatute  prohibiting  fuch  policies ;  fo  that  the  plaintiff  was 
tntitled  to  recover  the  Turn  infured  by  the  defendant,  even  if  It 
could  be  proved  that  the  infured  had  no  property  on  board. 
The  court  fald  that  this  was  not  a  policy  within  the  ftatute, 
foreign  ftilps  not  having  been  included  in  that  a61,  on  account 
of  the  difficulty  of  bringing  witneffies  from  abroad  to  prove  the 
intereft.  The  only  difficulty  there  could  have  been  here,  was 
from  the  circumftancc  of  there  having  been  three  ffiips ;  but 
the  fecond  count  viras  fo  framed,  as  to  make  the  cafe  the  fame, 
as  if  there  had  been  but  one.  By  fuffering  judgment  to  go  by 
default,  the  defendant  has  confeffed  the  plaintiff  's  title  to  re- 
cover ;  and  the  amount  was  fixed  by  the  ftipulation  in  th? 
policy. 

It  was  formerly  thought,' that  a  valued  policy  was  a  wager- 
policy,  like  Intereft  or  no  intereft.  But  this  idea  is  no\r 
exploded,  as  we  ffiall  prefently  ffievv  by  a  folemn  declfion  of  the 
court  of  King's  Bench.  Of  the  difTerence  between  open  and 
valued  policies  much  has  been  already  faid  ;  and  the  origin  of  vide  ante,  c.i\ 
the  latter  was  derived  from  this  fource,  it  being  fometimes 
troublefome  to  the  trader  to  prove  the  value  of  his  intereft,  or 
to  afcertain  the  quantity  of  his  lofs,  he  gave  the  infurer  a  higher 
premium  to  agree  to  eftimate  his  intereft  at  a  precife  fum.  To 
recover  upon  this  kind  of  policy,  the  infured  need  only  prove 
that  he  had  an  intereft,  witliout  ffiewing  the  value.  If  indeed 
it  appeared,  or  could  be  made  appear,  that  the  intereft  proved 
was  merely  a  cover  to  a  wager,  in  order  to  evade  the  ftatute, 
the.re  is  no  doubt  fuch  a  policy  would  be  void.  • 

All  this  dodrine  was  very  fully  ftated,  and  commented  upon  LewIsv.Rmkf/. 
by  Lord  Mansfield^  In  giving  judgment  in  a  caufe  then  depend-  \^^^"'  "^"'^ 
ing  in  the  court  of  King's  Bench.     "  A  valued  policy,"  faid  P-  io4- 
his  Lordlhip,  "  is  not  to  be  confidercd  as  a  wager  policy,  or 
*•  like  intcrejl  or  no  interej}.     If  it  were,  it  would  be  void  by 
**  the  adlof  19  Geo.  2.  c.  37.  The  only  effeft  of  the  valuation 
^  is  fixing  the  amount  of  the  prim.e  coft  ;  juft  as  if  the  parties 

"  had 
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<'  had  admitted  it  at  the  trial :  but  in  every  argument,  and  for 
"  every  other  purpore,it  muft  be  taken  that  the  value  was  fixed 
"  injuch  a  manner^  as  that  the  infured  meant  only  to  have  an 
"  indemnity.       If  it   be  undervalued,  the  merchant    himfelf 
*'  {lands  infurer  for  the  furplus.     If  it  be  much  overvalued^   it 
*'  mufl  be  done  vi^ith  a  bad  view  ;  either  to  gain,  contrary  to 
"  the  19th  of  the  late  king  ;  or  with  feme  view  to  a  fraudulent 
"  lofs  :  therefore  an  infured  never  can  be  allowed  to  plead  in  a 
*'  court  of  juflice,  that  he  has  greatly  overvalued,  or  that  his 
**  interefl  was  a  trifle  only.     It   is  fettled,  that  upon  valued 
<'  policies,  the  merchant  need  only  prove  fome  intereft,  to  take 
*^  it  out  of  19  Geo.  2.  becaufe  the  adverfe  party  has  admitted  the 
"  value  :  and  if  more  were  required,  the  agreed  valuation 
*'  would  fignify  nothing.     But  if  it  fhould  come  out  in  proof, 
*'  that  a  man  had  infured  2000/.  and  had  intereft  on  board  to  the 
**  value  of  a  cable  only  ;  there  never  has  been,  and  I  believe 
*'  there  never  will  be  a  determination,  that  by  fuch  an  evafion 
**  the  a6l  of  parliament  may  be  defeated.    There  are  many  con- 
V*  veniences  from  allowing  valued  policies  :  but  v/here  they  are 
*'  ufed  Kierely  as  a  cover  to  a  wager,  they  would  be  con- 
*'  lidered  as  an  evafion.     The  effecl  of  the  valuation  is  only 
"  fixing  conclufively  the  prime  coll.    If  it  be  an  open  policy, 
*••  the  prime  coft  muft  be  proved  :   in   a  valued  policy  it  is 
*'  agreed."      for  thefe  reafons   Lord  Mansfield  held,  that  a 
valued  policy  is  not  void  by  the  ftatute  of  the  19  Geo.  1. 

The  pafTage  jail  quoted  at  length  was,  in  a  fubfequent  cafe 
referred  to  in  the  judgment  of  the  court ;  and  thedoftrine  there 

advanced  was  ad(;pted  and  confirmed. 

Grant  V.  Par-  ^^  was  an  aiSliou  on  a  policy  of  infurance  on  the  fhip  Pro- 

kinfon,  Mitiia-  ^/^,.^^^  ^f  g^d  from  Surinam,  or  whatfoever  other  ports  in  the 

clmas,   12  CjCO.  i 

3^in  2.  R-  PFeJl  Indies  at  which  the  fliip  might  load,  to  ^(ebec.     At  tho 

trial  before  Lord  Mansfield^  at  the  fittings  after  Trinity  Term 
178 1,  the  principal  quefiion  on  the  merits  was,  whether 
the  plaintiff  had  an  infurable  intereft.  It  was  an  infurance  on 
the  profits  expcfted  to  arife  on  a  cargo  of  molofifes  belonging  to 
the  plaintiff,  who  had  a  contract  with  government  to  fupply 
the  army  with  fpruce  beer.  Lord  Mansfield  thought  it 
an  infurable  intereft.  But  the  part  of  the  cafe,  which  calls  for 
our  attention  at  prefent,  was  a  claufe  declaring,  "  that  in  cafe 

"  of 
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"  of  lofs,  it  was  agreed  that  the  profits  fiiould  be  valued  at  I  coo/.     CHAP* 

•       •  XIV 

"  without  any  other  voucher  than  the  policy."     This,  it  was    ^^^.^  J.^  j 

infifted,  rendered  the  policy  void,  as  well  within  the  letter,  as 

within  the  fpirit  of  the  19  Geo.  2.  c.  37. 

Lord  MansfuUy  at  the  trial,  inclined  to  think  that  the  con- 
trad  was  a  fair  one ;  but  ftill  he  could  not  get  over  the  objec- 
tion, the  inftrumeut  being  void  on  the  face  of  it.  His  Lordlhip, 
however,  faved  the  point  for  the  opinion  of  the  court,  avcrdi6l 
being  entered  for  the  plaintiff,  fubjeft  to  that  reference. 

In  Alichaelmas  Term  following,  the  matter  came  on  to  be 
heard  ;  when,  after  full  argument  at  the  bar, 

Lord  Mansfield^  C.  J.  faid  :  "  I  have,  (ince  the  fittings  at 
*'  Guildhall^  on  further  confideration,  changed  my  opinion.  I 
*'  then  thought  the  prefcnt  policy  within  the  aft  of  parliameat : 
**  I  now  think  otberwife.  On  the  conftruflion  of  the  a6},  it 
*'^  has  uniformly  been  held,  that  a  valued  policy  is  not  void.  It 
"  is  incumbent  on  the  plaintiff  to  prove  fome  intereft;  but  it  is 
•*  not  neccffdry  to  go  into  the  whole  value.  In  the  cafe  of 
*'  Lewis  V.  RuckeKy  this  do6lrine  was  much  confidered." — • 
£Here  his  Lordftiip  read  the  words  already  reported,  and  thiCn 
he  proceeds  thusj  "  This  infurance  is  on  the  profits  of  a  cargo, 
"  belonging  to  a  man,  having  a  contrail  to  fuppiy  the  army, 
*'  and  if  it  arrive,  the  profits  are  pretty  certain.  Tlie  meaning 
**  of  the  policy  is  not  to  evade  the  a£l  of  parliament)  but  to 
"  avoid  the  difiiculty  of  going  into  an  exafl;  account  of  the 
"  quantum.  I  cannot  diftinguidi  it  froni  a.  valued  policy  ;  and 
«  there  isnopretcnce  for  fayingitis  a  wagering  one."  Theotber 
judges  concurred  ;  and  the.  pojka  was  given  to  the  plaintiff  (t/). 

In  another  cafe  alfo  it  appeared,  that  an  infurance  had  been  D^  Coda  v. 
made  upon  any  of  the  packet  boats  that  fhould  fail  from  Lijhon  n^(tl[ 
to  Falmouihj  or  fuch  other  port  in  England  as  his  majefty  Ihould 
direft,  for  one  year  from  October  1763,  XoOSlohcr  1764,  upon 
any  kinds  of  goods  and  merchandizes  whatfoever.  And  it  was 
agreed,  that  the  goods  and  merchandizes y?;sz/A/  be  valued  at  the 
Jum  injured  on  fuch  packet-boat,  without  farther  proof  of  intcrejl 

(a)  In  a  veryr  late  cafe  where  the  interelt  was  declared  by  the  policy  to  be  "  on  fii't  v.  Le  Me- 

tJit  eammi/Ttonsof  the  plnintiff  Hi  confignee  of  the  carpo,  valited  iit  l^ool.   Lord  A>-  ''•"■'*^''j   Sirtinjj 

<r  A  .1  •   •         ,        ,-  J   •   r      .  ,    •  11  alter  Hilary 

"^'ow  exprellcd  a  very  Itrong  opinion,  that  this  was  a  good  inlurable  interclt ;    but  t-,  i 

^fee  matter  bein^  corapromifed,  it  did  not  come  toany  decifion.  Gu'.i-i!..T;i. 

than 
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^J  It  A  P.  flan  the  policy  ;  and  to  make  no  return  of  premium  for  want  of 
^ntereft  being  on  bullion  or  goods.  The  irifured  had  an  intercd 
in  bullion  on  board  the  Hanover  packet,  being  one  of  the  king's 
packets  between  L'ljhoh  and  Fahnout])  •  and  it  was  totally  \ok 
within  the  time  mentioned  in  the  policy. 

Vitic  anre,  THls  cafc  has  already  been  quoted  for  another  purpofe  :  but 

y.  i  i<%  1^4  ^^  ^^'^^  point,  the  coUrt  held,  that  this  was  a  policy  of  a  peculiar 
fort;  and  was  an  exception  out  of  the  ftatute  of  19  Geo.  2.  <r.  37. 
It  is  a  mixed  policy;  partly  a  wager-policy,  partly  an  open  one  : 
and  it  is  a  valued  policy,  and  fairly  fo,  without  fraud  or  mif- 
reprefentation.  Therefore  the  lofs  having  happened,  the  in- 
fured  is  entitled  as  for  a  total  lofs. 

It  has  alfo  been  folemnly  fettled,  tliat  upon  a  joint  capture 
by  the  army  and  navy,  the  officers  and  crews  of  the  fliips,before 
condemnation,  have  an  infurable  intereft,  by  virtue  of  the  prize 
aQ,  which  ufually  palles  at  the  commencement  of  a  war. 

le  Cras  V.  •piiJs  was  fo  held  in  an  adion  upon  a  policy  of  infurance  on 

£.ii\,  22,'gso.  J.  the  ffiip  Sf.  DoniitigOf  at  and  from  Omoa  to  London\  upon  which 
a  cafe  was  referved  for  the  opinion  of  the  court.  The  fa6ls  of 
the  cafc  were  thefe :  Captain  Lutlrell^  commanding  five  of  his 
raajefty's  (hips,  and  Captain  Dalryffip/e^  connmnA'\ng  a  party  of 
the  land  forces,  captured  two  Spanijh  regiller  fhips,  lying  un, 
der  the  protefiion  of  Fort  Omoa  :  that  the  (hip  S/.  Doming9 
(on  which  the  infurance  waS  made)  was  one  of  the  prizes,  and 
■was  coming  home  laden  with  the  property  then  captured  ;  up- 
on which  (hip  the  defendant  underwrote  500/.  :  and  that  the 
Oiip  was  loft  by  perils  of  the  fea.  The  queftion  was,  whether, 
by  virtue  of  the  prize  a£l  of  the  19  Geo.  3.  c  67.  the  officers 
and  crew  of  the  Ihlps  under  captain  LuffrelJhad  fuch  an  infurable 
interefl  in  the  Sf.  Domifigo,  as  to  entitle  them  to  recover  ? 

laord  Mansfe! J. — "  There  are  two  queflions  in  this  caufe  : 
ift.  Whether  the  fea  officers  had  an  infurable  intereft  ?  This 
will  depend  on  the  prize  afl  and  proclamation.  2dly.  \Thether 
polTeffion  would  entitle  them  to  infure,  upon  the  bare  contin- 
gency of  a  future  grant  from  the  crown  ?  As  to  the  firft,  con- 
fider  the  aft  of  parliament,  which  gives  to  all  the  people  on 
board,  that  is,  to  the  flag  officers,  coram  >..lcrs,  and  other 
officers ;  to  the  feamen,  marines,  and  foldiers  on  board  every 

fhip 
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fiiip  anfl  velTel  of  war,  the  fole  intereft  and  property  of  and  In  C 
all  and  every  fliip  and  vefTel,  goods,  and  merchandizes,  which 
they  fhall  take  durmg  the  war,  alter  condemnation.  Does  the 
a61  fay,  that  the  Teamen  only  (liall  take  r  does  it  leave  a  joint 
capture  by  the  armv  and  navy  undefined  ?  Certainly  not. 
Suppofc,  for  inftance,  a  cafe  which  I  remember  to  have  hap- 
pened :  a  Dutch  and  Englijh  fleet  combined  captured  fome  fliips ; 
the  Englifh  failors  could  not  take  folely  \  nor  could  the  a6}  meaa 
that  they  fhould  have  nothing.  In  the  cafe  in  qucflion,  fup- 
pofe  captain  Dalrymple  had  given  no  afhllance,  is  there  any 
doubt  that  captain  Lutlrell  would  have  taken  the  whi)Ie  r  The 
only  dilTerence  is,  that  now  he  has  not  the  merit  of  a  fole 
capture.  The  word  "  Johliers'"  in  the  proclamation,  liieans 
foldiers  on  board  the  (hip.  Thus  it  ftands  on  t!ie  aci:  and  pro- 
clamation. But  fuppoHng  that  doubtful,  as  far  hack  as  (lueca 
Ar,ne\  time  down  to  tiie  prefent,  wherever  a  capture  has  been 
made  by  a  king's  (hip  or  a  privateer,  the  crown  has  always 
given  a  grant  of  It  after  condemnation.  Tliere  is  no  Inftance 
to  the  contrary.  Have  not  then  the  infured  fuch  an  intereft  in 
the  fliip  coming  home,  as  to  entitle  them  to  an  indemnity? 
Suppofe  a  man  is  made  agent  ol  prizes  \  he  has  not  the  poflefiion 
of  the  property,  and  yet  he  hds  Tuch  an  interelt  In  any  ihip 
coming  homeTtliat  he  may  infure.  Here  the  infured  have  the 
poffelTion,  and  a  certain  expe61:ation  or  receiving  the  property 
captured  for  their  own  emolument  from  the  crown." 

Judgment  for  the  plaintiff. 

In  the  conftruftion  oi:  the  a6l  it  has  been  hoiden,  that  all  In- 
furances  made  by  perfons  having  no  intereft  in  the  event, 
about  which  they  inlure,  or  without  reference  to  any  property 
on  board,  are  merely  wagers,  deftruclive  of  the  true  ends  for 
which  this  contra6l  was  introduced  into  the  mercantile  world  ; 
and  therefore  are  to  be  confidered  as-abfolutely  null  and  v'old. 

Upon  a  motion  for  a  new  trial,  Lord  Mansfield^  who  had  Kent  v.  Sir<!, 
tried  the  caufe,  made  the  following  report :  This  was  an  adion     °^^      ^" 
brought  by  the  plaintiff,  who  was  a  lurgeon  on  board  an  Eajl 
Indiaman^  agalnft  the  defendant,  a  paffenger  in  the  fame  niip> 
to  recover  a  fum  of  \qoqI.  upon  a  fpecial  agreement,  bearing 
date  the   18th  of  July  1774;  by  which,  after  reciting,  that 

a  »  "  whexeas 
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"  whereas  the  plaintiff  had  agreed  to  pay  to  the  defendant  the 

*'  fum  ot  20/.  fterhng  at  the  next  port  the  fliip  fhould  arrive  at, 

•'  it    was  wltnefTed  tliat  he  the  defendant,  in  confideration 

"  thereof,  did  undertake  that  the  faid  fliip  fhould  fave  her  paf- 

•"  fage  to  China  that  feafon  ;  and  in  cafe  (he  did  not,  that  then 

"  lie  would  pay  to  the  plaintiff  the  fum  of  1000/.  at  the  end  of 

"  one  month  after  the  arrival   of  the  faid  fliip  in  the  river 

"  Thames."      At  the  trial  it  appeared,  that  the  plaintifi  duly 

paid  the  amount  of  the  20/.  to  the  defendant  at  the  next  port, 

in  pagodas  :   that  the  vcffel  being  delayed  below  the  Cape  and 

Madras  in  confequence  of  a  inlfcalculation  of  five  dajs  in  the 

reckoning,  and  the  monfoons  letting  in  earlier  than  ufual,  Ihe 

lofl  her  paffage.      That  the  plaintiff  had  Jome  goods  on  board, 

which  were  liable  to  fuffer  by  the  lofs  ot  the  feafon  ;  and  that 

whilft  it  was  flill  doubtful  whether  the  fhip  would  or  would  not 

fave  her  pafl'age,  the  captain  had  applied  to  each  of  the  parties, 

to  perfuade  them  to  refcind  the  agreement  ;  reprefenting  that 

the  fum  to  be  paid  in  either  event  would  be  more  than  the  lofer 

could  afford.     That  the  plaintiff  was  willing  to  have  cancelled 

the  agreen^ent ;  but  the  defendant    pofitively  refufed.     The 

jury  found  a  verdi£t  for  the  plaintiff,  damages  980  A  but  I  gave 

the  defendant  leave  to  move  for  a  new  trial  upon  the  queflion, 

whether  this  were  not  an  agreement  within  the  flatute  19  Geo.2. 

c.  37.  and  therefore  void. 

After  this  cafe  had  been  fully  argued  at  the  bar, 

Lord  Mansf  eld  [-did  :  "  A  policy  of  infurance  is,  in  the  na- 
ture of  it,  a  contrail  of  indemnity,  and  of  great  benefit  to  trade. 
But  the  ufe  of  it  was  perverted  by  its  being  turned  into  a  wager. 
To  remedy  this  evil,  the  flatute  of  the  19  Geo.  2.  c.  37.  w^as 
made  ;  which,  after  enumerating  in  the  preamble  the  various 
frauds  and  pernicious  pra£lices  introduced  by  the  pcrverfion  of 
this  fpecies  of  contrail ;  and  amongft  others,  that  of  gaming  or 
wagering  under  pretence  of  infuring  veffcls,  ^c.  proceeds, 
under  general  vyords,  to  prohibit  ai/  contracts  of  nifurance  by 
way  oi  gaming  or  wagering.  Here,  the  plaintiff  gives  fo  much 
to  the  defendant  in  confideration  that  the  fliip  fhould  fave  her 
paffacre  to  China ;  and  if  not,  then,  upon  her  returning  fafe  tp 
England,  he  is  to  receive  looo/.  If  the  firfl  of  thefe  events 
happened,  the  defendant  v/onj  but  hecc)\dd  not  lofe,  unlefs 

both 
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both  happened.     Is  not  this  gaming?   Is  not  this  wagering  ?  C   II   A   P. 
If  this  were  allowed,  all  waofcrliigpolicics  would  be  turned  into    .    _1^\«_  j 
this  form,  and  the  -dSi  would  be  entirely  defeated.     If  there  is 
no  interell  in  the  cafe,  it  is  gaming  and  wagering.     There- 
fore there  muft  be  a  new  trial. 

From  this  cafe  we  find,  that  the  principle  ftated  by  Lord 
Mansjield  in  Lewis  v.  Riicker  is  confirmed  :  namely,  that  where 
a  man  infurcs  2000/.  and  it  turns  out  in  proof  that  he  has  an 
interell  to  the  value  of  a  cable  only,  fuch  an  interell  will  ne- 
ver be  allowed  to  operate  fo  as  to  evade  the  ftatute.  For  in 
this  cafe,  it  appeared  in  evidence,  that  the  plaintiff  had  Jome 
goods  on  board  ;  but  that  was  held  not  to  be  an  intereft  luffici- 
ent  to  juflify  an  infurance  fo  evidently  contrary  to  the  a£l  of 
parliament. 

Indeed  wherever  the  court  can  fee  upon  the  face  of  the  policy, 
that  it  is  merely  a  contract  of  gaming,  where  indemnity  is  noj; 
the  obje6l  in  view,  they  are  bound  to  declare  fuch  policy 
void. 

The  plaintiffs  had  lent  to  Lazvfon^  captain  of  the  Lord  Hoi-  Lowry  and  ano- 

land  Eafl  Indiamany  26,000/.  for  which  he  had  given  them  a  t_;->^  ^^"'■'i'*^' 
J  '         '  fc.  Doug.  451. 

common  bond,  in  the  penal  fum  of  52,000/.  While  he  was 
with  his  fhip  at  China,  the  plaintiffs  got  a  policy  of  infurance 
underwritten  by  the  defendant  and  others,  which  was  in  thefoL 
lowing  terms :  "  at  and  from  China  to  London^  beginning  the 
"  adventure  upon  the  goods  from  the  loading  thereof  on  board 
"  the  faid  (hip  at  Canton^  in  China^Scc.  and  upon  the f aid fiip  from 
*'  and  immediately  following  her  arrival  at  Canton  in  China^ 
*'  valued  at  26,000  /.  being  the  anjount  of  captain  Patrick  Law- 
*^  fan's  common  bond,  payable  to  the  parties,  as  fliall  be  de- 
*'  fcribed  at  the  back  of  this  policy  ;  and  it  bears  date  the  16th 
"  day  o{  December  1775  ;  and  in  cafe  of  lofs,  no  other  proof  of 
"  interefi  to  be  required  than  the  exhibition  of  the  faid  bond: 
*'  warranted  free  from  average,  and  without  benefit  of  falvage 
*'  to  the  infurer." 

At  the  head  of  the  fubfcription  was  written,  "  On  a  bond  as 
above  expreffcd"     Captain  ZrtZ<^c?«  failed  from  C7;/«a,  and  ar- 
rived fafe  with  his  privilege  (as  it  is  called)  or  adventure,  in 
a  a  3  London^ 
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London^  on  theiftoi\7«/j  1777,  none  of  the  events  infured 
acrainft  having  happened.  The  receipt  of  the  premium  was 
acknowledged  on  the  back  of  the  poHcy.  This  cafe  came  be- 
fore the  court  upon  an  aflion  for  a  return  of  premium,  on  the 
ground  that,  the  policy  being  without  intereft,  the  contrail  was 
void.  This  cafe,  as  far  as  it  relates  to  the  qiiePtion  of  return  of 
premium,  will  be  confulered  in  a  future  chapter;  but  in  the 
courfe  of  the  dlfcuffion,  it  became  neceflary  to  determine,  whe- 
ther the  policy,  jull  recited,  was  good  within  the  ftatute.  At  the 
trial  which  came  on  at  the  fittings  after  Trinify  term,  1780, 
the  Chief  JuRite  was  of  oninion,  that  this  was  a  gaming  policy 
prohibited  by  the  ftatute  of  19  Geo.  2.  c.  37.  and  a  vcrdid  was 
given  for  the  defendant.  His  lordfhip,  however,  having;  ex- 
preiled  a  doubt  upon  the  propriety  of  his  opinion  on  other  points 
of  the  caufe,  a  motion  for  a  new  trial  was  afterwards  made, 
and  all  tiie  quefticns  came  to  be  debated  before  the  court : 
when  the  majority  of  t!ie  judges  confirmed  Lord  MansjicWs  firfl 
direclio!!  upon  all  the  points.  It  is  true  Mr.  Juftice  IVilles  dif- 
fered from  his  brethren  upon  that  occafion  \  the  learned  judge 
being  of  opinion,  upon  the  queftion  relating  to  our  preient  en- 
quiry, that  this  was  not  a  gaming  policy  :  that  it  did  not  ap- 
pear to  him,  that  tl>e  parties  had  any  idea  they  were  entering 
into  an  illegal  contraft  :  that  the  whole  was  difclofed,  and  they 
thought  there  was  an  intcrell  \  this  was  a  miftake  ;  but  It  is  a 
new  point  oi  law. 

The  three  other  judges  fupported  their  opinions  upon  the 
following  grounds. 

Lord  Mcmsfidd. — "  It  is  certainly  true,  in  many  inftanccs, 
that  firll  thoughts  are  beft.  I  am  now  very  much  inclined  to 
my  firfl:  opinion.  There  are  two  forts  of  policies  of  Infurance  ; 
mercantile  and  gaming  policies.  The  firfl  fort  are  contrafts  of 
indemnity,  and  of  indemnity  only;  and  from  that  principle  a 
great  variety  of  decifions  and  confequences  have  followed. 
The  fecond  fort  may  be  the  fame  In  form  ;  but  in  them  there  is 
no  contraft  of  indemnity,  becaufe  there  is  no  intereft  upon 
which  a  lofs  can  accrue.  They  are  mere  games  of  hazard, 
like  the  caft;  of  a  die.  In  the  prefent  cafe,  the  nature  of  the 
infurance  is  known  to  both  parties.  The  plaintiffs  fay,  "  We 
"  mean  to  game  :  but   wc  give  our  rcafon  for  it ;  Captain 

"  Lawjon 
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■*'  Z^/?r/?«o\ves  usa  fuin  of  money,  and  we  want  tobe  fecurc  in  CHAP. 

_  •  XIV. 

"  cafe  he  (hould  not  be  in  a  fituation  to  pay  us."     It  was  a   y^,— .^-i^^ 

•liedge.    But  they  had  no  intereft  ;  for  if  the  fliip  bad  been  loft, 

and  the  underwriters  had  paid,  ftill  the  plaintiffs  would  have 

been  entitled  to  recover  the  amount  of  the  bond  from  Lawfon^ 

This  then  is  a  gaming  policy  ;  and  againft  an  a61  of  parliament." 

Mr.  ]u?l\cg  AJhhurJi. — "  A  policy  of  infurance  ought  to  be 
a  mere  contraft  of  indemnity,  and  nothing  more  ;  but  here  the 
money  might  have  been  paid  twice,  which  flicws  decifively 
that  this  was  a  gaming  policy. 

Mr.  Jufticc  BuUer. — "  It  is  very  clear  to  mc  tiaat  the  plain- 
tiffs ought  not  to  recover.  There  was  no  fraud  on  the  part  of 
■the  underwriters,  nor  any  niiflake  in  matter  of  tadL  If  the  lau} 
was  miftaken,  the  rule  applies,  that  ignorant'iajurU  non  excujat. 
This  was  a  mere  gaming  policy  without  intereft."  Agreeably 
to  this  opinion,  the  rule  for  a  new  trial  was  difcharged. 

The  fecond  feftion  of  the  adl  in  queftion,  which  allows  of 
infurances  being  made  on  private  fliips  of  war^  intereft  or  no 
intereft,  feems  fufHciently  clear,  and  requires  no  explanation. 

The  third  fedion,  by  which  infuiances  upon  any  merchan- 

<Vizes  or  effetis  from  any  ports  or  places  in  Europe  or  America, 

in  the  poffeffion  of  the  crowns  of  Spain  or  Portugal  may  be 

effe8ed  in  the  manner  praclifed  before  this  aft  was   paffed, 

feems   to   be   obfcurely  worded.     The  learned  commentator  ^^.  tuftice 

upon  the  law  of  /:"/7o/rtW  obferves,  that  the  reafon  of  this  pro-  Biackiionc, 

r.p^.  .  .  .  .  2V0l.C0m,  460. 

vifo  is  fumciently  obvious.     Notwithftanding  this  authority, 

in  order  to  comprehend  the  meaning  of  the  legiflature,  we  muft 

obferve,  that    the    trade   from    Spain  and  Portugal^  to  their 

refpedlive  colonies  and  eftablifliments  in  Soulk  America.,  and  the 

returns  thereof,  can  only  be  carried  on  by  their  own  fubjefls  ; 

and  all  other  perfons  are  prohibited   from  that  trade  by  pofi- 

tive   regulations  of  thefe  refpedlive  ftates.     The  confequence 

of  fuch  a  prohibition  is,  that  all  the  goods  and  merchandizes 

which  the  fubjeds  of  this  and  other  countries  export  from  Spain 

and  Portugal,  muft  be  in  the  names  of  Spanijh  fubjeds.      So 

that  it  was  abfolutely  tieceiTary  to  make  this  exception  (for  no 

other  prooi  but  the  policy  itfelf  can  be  brought)  \  otherwife  all 

infurancesupon  that  branch  of  trade  muft  have  been  entirely  void. 

a  a  3  The 
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The  words,  however,  feem  to  allow  a  grL'-;ter  latitude  than 
was  meant  by  the  legifiature  in  making  fuch  a  provifion,  for 
by  adverting  merely  to  the  words,  in!aranccs  from  any  ports 
or  places  in  Europe  or  America^  belonging  to  S-pain  and  Por- 
tugaJy  to  England  or  other  ports  of  Europe  may  be  made,  as  if 
this  a^  had  never  pafled.  Whereas  by  attending  to  the  prohi- 
bition of  trade  juil  mentioned  to  any  but  the  fubjeSs  of  Spain 
and  Portugal,  as  the  commerce  between  thefe  colonies  and  the 
parent  countries  can  only  be  carried  on  by  fubjefts,  it  is  evident 
that  the  legifiature  intended  rather  to  have  faid,  that  infurances. 
on  goods  from  ports  belonging  to  Spain  and  Poriugal'm  Europe 
to  any  ports  m  America  belonging  to  thofe  courts  •,  and  from  fuch 
ports  in  America  to  fuch  ports  or  places  in  Europe,  fiiall  be  va- 
lid and  effe^iual  contrails,  than  to  authorize  infurances  from 
the  dominions  of  Spain  and  Portugal  in  Europe  or  Afuerica,  to 
whatfoever  place  in  the  world  the  fliip,  in  which  thefe  goods 
^"  are  to  be  carried,  may  happen  to  be  dcftined.  The  words, 
however,  certainly  admit  of  that  broad  conllruftion  ;  for  the 
place  or  d«.fliiialion  is  not  afcertaincd. 

Upon  this  feflion  of  the  act,  it  may  be  obferved,  that  the 
equitable  conflrudlion  of  fuch  contrails  of  infurauceas  are  pro- 
teftcd  by  it,  (eems  to  be,  that  they  may  be  made  without  inte- 
reft,  notvv'ithftanding  the  cafe  of  Goddard  v.  Garretty  above 
V.  ante,  p.  260.  ci  ed  :  fince  in  fuch  inilances  it  is  impoffible  for  the  perfon 
infured  to  biing  any  certain  proof  of  intereft  on  board. 

Hitherto  we  have  fpokeh  merely  of  that  part  of  this  very 
falutary  aft,  which  requires,  that  every  perfon  making  fuch  a 
contraft,  Ihould  have  an  interefl  in  that,  which  is  the  obje6l 
of  the  iniurance.  Another  part  of  it  ftill  claims  our  attention, 
that  which  prohibits  re-alTurances.  What  a  re-affurance  is  ^ 
in  what  cafes  it  is  prohibited  ;  and  when  it  is  allowable,  will 
form  the  fubjefl  of  the  following  chapter. 
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Of  Re-AfTurance,  and  Double  Infurance. 

TDE-ASSU  RANGE,  as  underftood  by  the  law  of  Evg-  C 

land^  ma\-  be  faid  to  be  a  contra6>,  which  the  firft  infurer 
enters  into,  in  order  to  reheve  himfelt  from  thofe  rifl<s  which 
he  has  incautioufly  undertaken,  by  throwing  them  upon  other 
underwriters,  who  are  called  re-alTurers.  Tliis  fpecies  ot  con- 
trait  has  obtained  a  place  in  moft  of  the  commercial  fyftems  of 
the  tradin;^;  powers  ot  Europe  ;  and  it  is  allowed  by  them  at 
this  day  to  be  politic  and  legal.  The  learned  Roccus  has  de- 
cided exprefsly  in  favour  of  it  \  and  has  cited  many  refpc6iable 
authorities  in  fupport  of  his  opinion.  "  Affecuvator,  poft  Roccus  de 
*'  faftam  aflecurationem,  poteft  fe  affecurari  facere  ab  alio  j^. 
"  affecuratore,  et  ille  fecundus  affecurator  tcnetur  pro  afTecu- 
"  ratione  fa6la  a  primo,  et  ad  folvendum  omne  totum,  quod 
"  primus  aflecurator  folverit,  et  ifla  fecunda  afTecuratio  valet." 
By  the  ancient  law  of  France  fuch  alTurances  were  reckoned  Le  Guidon, 
valid,  andperfedly  confiftent  with  equity  and  good  confcienee.  *■■  ^"  ^^^'  ^^' 
The  author  of  the  Guidon  obferves,  that  if  it  fo  happen  that 
the  infurcrs,  after  underwriting  the  policy,  repent  of  their  en- 
gagement, or  are  afraid  to  encounter  the  rifk,  they  are  at 
liberty  to  rc-infure  ;  but  Hill  they  cannot  prevent  the  infured 
from  making  his  demand  upon  them  in  cafe  of  lofs,  for  havin  or, 
by  their  fignature,  promifed  indemnity,  they  cannot,  by  any 
proteRations  to  the  contrary,  difcharge  themfelves  from  their 
rcrponfibilit)-,  v/ithout  the  confent  of  the  infured.  Leziis  the 
Fouiteenth,  wlen,  by  the  afliPiancc  of  the  famous  Colbert^  he 
promulgated  thofe  ordinances,  which  will  be  a  lafting  honour 
to  the  French  nation,  adopted  the  idea  that  prevailed  when  the 
Guidon  was  written:   for  by  an  article  in  that  celebrated  code  r.  j  ^     . 

Ord.  Lewis  14.. 

oi  laws,  he  expreisly  declared,    "  that  it  Ihould   be  lawful  to  tic.  Affur.  ait. 

"  the  infurers  to  make  re-affurance  with  other  men  of  thofe 

'«  cffeils,  which  they  had  themfelves  previoully  infured  "    It  ^  ''^^''^'  ^'i°- 

233.419. 

3  2    4  is 


t  '  mcngon. 
p.  247- 
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CHAP.  Is  not  in  France  alone  that  this  law  prevails  ;  for  by  the  pofi- 
tivc  and  exprefs  regtilations  and  ordinances  of  Koningjber^y 
Hainhurghy  and  Bilboa^  re-aflurances  are  allowed  to  be  ef- 
ieftcd,  and  confequently  are  lawiul  contrafls. 

By  the  paffage  cited  from  the  Guidon  it  might  be  obferved, 
that  It  was  a  diltinguifhing  charafter  of  this  fpecies  oi  con- 
trail, that  notwichftanding  a  re-infurance,  the  firft  contraft 
fubfills  as  at  fii  ft,  without  change  or  amendment.  Tlie  re- 
inlurer  is  wholly  unconne6ted  with  the  original  owner  of  the 
property  infared  \  and  as  there  was  no  obligation  between  them 
original])',  fo  none  is  raifed  by  the  fubfequent  a6l  ot  the  fiifl 
Potbier,  tir.  underv/riter.  The  nfksof  the  iniurer  form  the  objeft  of  the 
Aff.iraiKe,  re-infiu ancc,  which  is  a  new  independant  contraft,   not  at  all 

concerning   the  infured  ;  who  confequently   can  exercile  no 
power  or  aiuhoriry  with  rcfpefl  to  it. 

Agreeably  to  the  laws  of  thofe  countries  jufl  referred  to,  and 
confiftently  with  the  opinions  of  thofe  refpedlable  writers, 
whofe  worivs  we  have  had  fuch  frequent  occafion  to  mention, 
the  law  of  England  adopted  their  regulations,  and  permitted 
the  underwrirers  upon  policies  to  infure  themfelves  againft 
thofe  rifks  for  which  they  had  inadvertentl)'  engaged  to  indem- 
nify the  infured  :  or  where  perhaps  they  had  involved  them- 
felves to  a  greater  amount,  than  their  ability  would  enable 
them  to  difcharge.  Although  fuch  a  contraft  feems  perfe6fly 
fair  and  reafonable  in  itfelf,  and  might  be  productive  of  very 
beneficial  confequences  to  thofe  concerned  in  this  important 
branch  of  trade  ;  yet,  like  many  other  ufeful  inftitutions,  it 
was  fo  much  abufed,  and  turned  to  purpofes  fo  pernicious  to 
a  commercial  nation,  and  fo  deftruftive  of  thofe  very  benefits 
it  was  originally  intended  to  promote  and  encourage,  that  the 
legiflature  was  at  lafl  obliged  to  interpofe,  and  by  a  pofitive 
law  to  cut  off  all  opportunity  of  pratlirwig  thofe  frauds  in  fu- 
ture, which  were  become  thus  glaring  and  enormous. 

19  Geo.  IT,  Accordingly  by   the  fourth    fctlion    of  that  ftatute,  which 

c.  37.  f.  4.  .    ' 

formed  the  fubjeft  of  the  preceding  chapter,  it  was  ena61ed, 
"  that  itlhould  not  be  lawful  to  make  RE-ASSU  RANGE,  unlefs 
"  the  affurer  fhould  be  infolvent,  become  a  bankrupt,  or  die; 
**  in  either  of  which  cafes,  fuch  allurer,  his  executors,  ad- 
8  *«  minillrators, 
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"  mlniftrators,  or   afTigns,  might  make  re-aflurance,    to  the    CHAP. 

•  XV 

*'  amount  before  by  him  afTured,  provided  it  (hould  beexprefled 

"  in  the  poHcy  to  be  a  re-afTurance." 

From  this  aft  it  is  apparent,  that  all  kinds  of  re-alTurance 
are  not  prohibited  ;  but  wherever  fuch  a  contraft  tends  to  the 
advancement  ol  commerce,  or  to  the  real  benefit  of  an  indi- 
vidual, in  fuch  a  cafe  it  fhall  be  permitted.  Thus  in  cafe  of 
infolvency  or  bankruptcy,  it  is  advantageous  to  the  creditors 
in  general,  as  well  as  to  the  individual,  that  a  re-affurance 
fhould  be  made  :  for  by  thefe  means  the  fund  of  the  bankrupt's 
eftate  is  not  diminifhed  in  cafe  of  lofs,  and  the  infured  has  a 
better  fecurity  for  the  payment  of  the  amount  of  his  damage^ 
or  at  leaft  a  proportion  of  it.  (a)  If  the  infurer  die,  it  is  no 
lefs  neceffary  and  beneficial  to  his  fucceffors,  that  there  fhould 
be  a  re-alfurance,  than  it  v\^as  in   the  former  cafe   of  a  bank- 

(_i)  Formerly,  if  an  underwriter  became  a  bankrupt  after  he  had  fubfcribcd  the 
policy,  and  before  a  lofs  happened,  the  infured  was  not  entitled  to  a  dividcndout  of 
the  bankrupt's  eftate.  Thisbeing  found  a  heavy  inconvenience,  andadifcouragemcnt 
to  trade,  parliament  was  obliged  to  interpofe,  and  to  alter  the  law  in  this  refpecH:. 
The  ftatutc  recited,  "  tliat  merchants  and  traders  frequently  lend  money  on  bot-  19  Geo.  II, 
"  tomry,  or  at  refpondentia,  and  in  the  courfe  of  their  tradv,  frequently  caufe  their  '■•  3^-  '•  2. 
"  fliips  or  velTcls,  and  the  goods  and  merchandises  loaded  thereon,  to  be  infured  ; 
"  and  that  where  commiffions  of  bankruptcy  have  iffued  againft  the  obligor  in  fuch 
"  bottomry  or  refpondentia  bond,  or  the  underwriter,  or  affurcr  in  fuch  infurance, 
"  before  the  lofs  of  the  fhip  or  goods,  in  fuch  bond  or  policy  of  infurance  men- 
"  tioned,  had  happened,  it  had  been  made  a  queftion,  whether  the  obligee  or  obli- 
"  gees  in  fuch  bond,  or  the  affured  in  fuch  policy  of  infurance,  fhould  be  let  in 
*'  to  prove  their  debts,  or  be  admitted  to  have  any  benefit  or  dividend  under  fuch 
<'  commifiion,  which  might  be  a  difcouragemcntto  trade."  It  was  therefore  enaded, 
"  that  the  obligee  in  any  bottomry,  or  refpondentia  bond,  and  the  aifured  in  any 
"  policy  of  infurance,  made  and  entered  into,  upon  a  good  and  valuable  confidera- 
"  tion,  bofiajide,  fhould  be  admitted  to  claim  ;  and  aner  the  lofs  or  contingency 
"  fhould  have  happened,  to  prove  his,  her,  ortheir  debt  and  demands,  in  refpeft  of 
*'  fuch  bond  or  policy  of  infurance,  in  like  manner  as  if  the  lofs  or  contingency 
"  had  happened  licfore  the  time  of  the  ifTuing  of  fuch  commiffion  of  bankruptcy 
*'  againlf  fuch  obligoror  infurer;  andfhould  be  entitled  unto,  and  fliould  have  and 
"  receive,  a  proportionable  part,  (hare,  and  dividend  of  fuch  bankrupt's  eftate  in 
''  proportion  to  the  other  creditors  of  fuch  bankrupt,  in  like  manner,  as  if  fuch  * 
"  lofs  or  contingency  had  happened  before  fuch  commiflfion  ifTaed:  and  that  all  and 
"  every  perfon  and  perfons,  againft  whom  any  commiffion  of  bankruptcy  fhould  be 
*'  awarded,  fhould  be  difcharged  of  and  from  tfie  debt  or  debts,  owing  by  him, 
"  her,  or  theni,  on  every  fuch  bond  and  policy  of  infurance  as  aforefaid,  and  (liould 
"  have  the  benefit  of  the  feveral  Ifatutes  now  in  force  againft  bankrupts  in  like 
"  manner,  to  all  intents  and  purpofes,  as  if  fuch  lofs  or  contingency  had  happened, 
"  and  the  money  due  in  refpeft  thereof  had  become  payable,  before  the  time  of 
**  the  iffuing  out  the  commiirioii." 

ruptcy  : 
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ruptcy  :  becaufe  it  will  provide  alTets  to  fatisfy  the  infured  in 
cafe  a  lofs  fliould.  happen,  and  thus  fecure  the  eftate  of  the 
dcceafed  for  the  benefit  of  his  heirs.  Indeed,  in  both  cales, 
the  intention  of  the  legiflature  feems  to  have  been,  to  provide 
a  fund  for  the  payment  of  that  proportion,  w^hich,  in  cafe  of  an 
infolvency,  the  infured  will  have  a  right  to  demand,  in  com- 
mon with  the  other  creditors ;  and  for  the  payment  of  the 
whole,  without  prejudice  to  the  heir,  even  in  cafes  where 
the  anceftor,  at  the  time  of  his  death,  was  in  folvcnt  cir- 
cumftances. 

This  a6l  is  worded  in  fuch  exprcfs  terms,  excluding  every 
fpecies  of  re-aflurance,  except  in  the  three  inftances  ot  death, 
bankruptcy,  or  infolvency,  that    a  doubt,  as  it   Ihould  feem, 
Vidf  ante,  could  hardly  be  founded  upon  it.     But  as  it  was  held,  that  the 

firll  claufe  of  the  flatute,  prohibiting  infuran.ces,  intereji  or  na 
Interejl^  did  not  extend  to  foreign  fhips  \  fo  it  was  argued,  that 
re-afiiirances  made  here  on  the  Jhips  of  foreigners  did  not  fall 
within  the  aft.  It  might  have  occurred,  however,  that  the  firll 
claufe  of  the  flatute  is  qualified,  and  only  prohil  its  luch  infu- 
rances  when  made  on  his  maje/iy'sjfnps^  or  ^he Jhips  belonging  to 
his  majcjly  s  juljeSis :  whereas  the  claufe  in  quelfion  is  genera' 
and  without  reftriftion  ;  the  inference  from  which  is,  that  the 
legiflature  had  both  objefts  in  view,  and  meant  wholly  to  pro- 
hibit the  one,  but  not  the  other. 


e.  14 


Andree  v. 


This  point  came  on  to  be  confidered  by  the  Court  of  King's 
Fletcher.  Bench,  in  the  year  1787,  in  the  form  of  a  fpecial  cafe,  Rating, 

j6i.  that    a  rc-alTurance  was  made  by    the   defendant  on    a  French 

veJJ'ely  firft  infured  by  a  French  underwriter  at  MarJeiUes^  who 
was  living,  and  who,  at  the  time  of  fubfcribing  the  fecond  po- 
licy, was  folvent. 

The  court  [AJhhurJl^  BuUer^  and  Gro/^,  juftices)  were  una- 
nimoLifly  of  opinion,  that  this  policy  of  re-affurance  was  void  : 
and  that  every  re-alTurance  in  this  country,  either  by  Britijh 
fubje£ls  or  foreigners,  on  Britijh  or  foreign  fhips,  is  void  by  the 
ilatute  ;  unkjs  the  Jirjl  cijjiirer  be  injohcnty  become  a  bankrupt 
cr  die. 

There 
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There  is  another  fpecies  of  re-alTurance  allowed  by  the  laws   CHAP. 

XV 
of  France^  as  eftablinicd  by  an  ordinance  of  Lewis  the  Four-  \_^^,^^^i„^i 

teenth,  which  was  alfo  taken  from  that  ancient  and  excellent  Lc  Guidon c.  % 

French  treatife,  that  has  been  fo  frequently  mentioned.     By 

this  regulation,  it  is  dccLsrcd  lawful  tor  the  afTuredto  infure  the  Ord.  of  Lewis  14. 

_   ,  ,.     ,  ,  .  r,         ^      r  ^  r         •  tit.  Affu.  art.  20. 

lolvency  or  tne  underwriter.  Joy  tiiele  means,  the  perlon  m- 
fured  gets  rid  of  thofe  fears,  which  he  may  have  conceived  con- 
cerning the  ability  of  the  infurers  to  pay,  and  he  gains  afecond 
fecurity  to  anfv/er  for  the  fufiiciency  of  the  fir  ft.  But  it  is  not  2  Mag.  190. 
to  France  alone  that  this  kind  of  contrafl  is  rellrained  ;  for  by 
the  [K'liiive  law.*;  of  many  other  maritime  flates,  fuch  re-affu- 
ranc-r-.s  .ire  valid  and  binding  contrafts.  The  FngliJJj  flatute, 
■wliii.:';  has  been  the  lubject  of  this  and  the  preceding  chapter, 
*^i'cvs  no  ex pre(s  notice  of  this  fort  ofinfurance;  becaufe,  in 
u  h,  I  believe,  it  never  was  very  much  in  praftice  in  England: 
bit,  '■<  ;\.vc  ver,  it  feems  cleai,  that  fuch  a  circumftance,  as  the 
vcncy  o»  the  underwriter,  is  not  an  infurable  intereft  ;  that 
V.  i-)  jlicy  opened  upon  fuch  an  event  would  be  treated  as  a  wager- 
policv ,  and  would  confequently  fall  within  the  ftatute  o^  George 
the  Second,  which,  declares  all  policies  made  by  way  of  gaming 
or  wagering,  to  be  abfulutely  null  and  void  to  all  intents  and 
purpoies. 

Having  faid   thus  much  of  re-affurances,  I  fliall  proceed  to  Double  Infu- 
confider  the  nature  of  a  double  infurance,  and  to  ftate  the  few 
cafes  that  liave  been  determined  upon  the  fubjedl.     I  treat  of  it 
in  ihis  place,  becaufe  thefe  two  kinds  of  infurance  have  been 
fometimes  confounded  together,  and  fuppofed  to  mean  the  fame 
thing  :  whereas  no  two  ideas  can  be  more  dillin6f .     We  have 
already  feen  what  is  meant  by  a  re-affurance.     A  double  infu-  i  Burr.  49^- 
rance  is  where  the  fame  man  is  to  receive  two  fums  inftead  of 
one,  or  the  fame  fum  twice  over,  for  the  fame  lofs,  by  reafon 
of  his  having  made  two  infurances  upon  the  fame  goods  or  the 
fame  (hip.     The  firll  diftinflion  between  thefe  two  contradls  is, 
that  a  re-afTurance  is  a  contract  made  by  the  firll  underwriter, 
his  executors  or  afhgns  ;  to   fecure   himfelf,  or  his  effate  :    a 
double  infurance  is  entered  into  by  the  infured.    A  re-afTurance,  19  Geo.  ir. 
except  in  the  cafes  provided  for  by  the  flatute,  is  abfolutely  void :  ^'  ^"'  ^'  **■" 
a  double  infurance  is  not  void  ;  but  ffill   the  infured  (hall  re- 
cover only  one  fatlsfafl ion  for  his  lofs.     This  requires  expla-  i  ^hck.  Rep. 
nation.     Where  a  man  has  made  a  double  infurance,  he  may  '^^  ' 

recover 
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recover  his  lofs,  againfl  which  of  the  underwriters  he  pleafes, 
but  he  can  recover  for  no  more   than  the  amount   of  his  lofs. 

s.Buir.  49J.  Tiiis  depends  upon  the  nature  of  an  infurance,  and  the  great 
principles  of  juflicc  and  good  faith.  An  infurance  is  merely  a 
contraft  of  indemnity,  in  cafe  of  lofs  ;  it  follovi's  as  a  neceffary 

^  confequence  that  a  man  fiial!  not  recover  more  than  he  has  loft, 

or  recover  fatistaclion  greater  than  the  injury  he  has  fuftained. 
This  rule  was  wifely  eftabliflied,  in  order  to  prevent  fraud,  left 
the  defire  of  gain  Ihould  occafion  unfair  and  wilful  loffes.  It 
*  being  thus  fettled,  that  the  infured  fhall  recover  but  one  fatif- 
fafiion,  and  that  in  cafe  of  a  double  infurance,  he  may  fix  upon 
which  of  the  underwriters  he  will  for  the  payment  of  his  lofs, 
it  is  a  principle  of  natural  juftice  that  the  feveral  infurers  fliould 
all  of  them  contribute  in  their  feveral  proportions,  to  faiisfy 
that  lofs,  againft  which  they  have  all  infured. 

Thefe  principles  have  been  fully  declared  to  be  law  in  feveral 
cafes,  v/hichare  now  to  be  mentioned. 

Ncwby  V.  Reed.       In  the  year   1763,  it  was  ruled  by   Lord  Mansfield,  Chief 

m  Eafter  Vacat.  Juftice,  and  agreed  to   be  the  courfe  of  praftice,  that  upon  a 

^~^?' ,    T,  double  infurance,  though   the   infured   is  not  entitled   to  two 

I  Black.  Rep.  -^ 

416.  fatisfaftions ;  yet,  upon  the  firft  action  he   may  recover  the 

whole  fum  infured,  and  may  leave  the  defendant  therein,  to  re- 
cover a  rateable  fatisfadion  from  the  other  infurers. 

Rogers  v.  Davis,  Thus  alfo  it  was  determined  in  a  fubfequent  cafe  at  GuiMhalL 
vlc'fyGe^ni  It  was  an  aftion  on  a  policy  of  infurance  on  a  fliip  from  Nevj- 
before  Lord        fouudland  to  Dominica,  and  from  thence  to  the  port  of  difcharge 

Jilansfiekl.  •'  i       i        i-  in-  i 

in  the  n-cjt  Indies.  It  was  a  valued  policy  on  the  Ihip  and 
freight  ;  and  on  the  goods  as  intereft  fhould  appear.  The  fiiip 
failed  from  Si.  John's  the  17th  of  December  1775,  and  the 
plaintiff  declared  as  for  a  total  lofs.  The  defendant  underwrote 
for  200  /.  and  has  paid  into  court  1 24  /.  This  fum  was  paid  on 
a  fuppofnion,  that  the  underwriters  on  a  former  policy  (hould 
bear  a  fliare  of  the  lofs.  The  plaintiff  had  originally  infured  at 
Liverpool  on  a  voyage  from  Newfoundland  to  Barbadoes  and  the 
Leeward  IJlands y  with  an  exception  oi  American  captures  :  but 
the  plaintiff  afterwards,  for  the  purpofe  of  fecuring  himfelt 
againft  captures,  and  having  altered  the  courfe  of  his  voyage, 
made  theprefent  infuiance.     The  plaintiff  now  bfifled  he  was 

entitled 
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entitled  to  receive  the  full  amount  of  his  Infurance  asrainfl  the    C   H    A    P. 
defendant,  and  not  to  any  part  from  the  Liverpool  underwriters,    v..,,,^-,^!^,^; 
becaufe  the  voyage  now  infured  was  different  from  that  infured 
at  Liverpool.     There  was  however  a  verdi6l  for  the  plaintiff  for 
his  full  demand,  with  liberty  for  the  defendant  to  bring  an  a^ion 
againfl  the  Liverpool  underwriters^  if  he  thought  ft. 

Accordinglv  in  the  Eafler   term  foliowinff,    an   afiion    was  l^avisv.Glidarr, 

,       r  111  -1  Sittings  in  Eaih 

brought  for  money  had  and  received  to  the  ufe  of  the  plaintiff,  Vac  itGco.IIE. 

who  was  the  defendant  in  the  laft  caufe,  in  order  to  recoVer  a  ''^  Guildhall, 

contribution  for  the  lofs  which  the  plaintiff  had  been  obliged  to 

pay.     It  ivas    agreed  by  both   parties  to  admit,  that    on  the 

I^ondon  policy  (which  was   the  fub)c61  of   the  former  aftion) 

2200 1,  were  infured  ;  that  on,the  two  Liverpool  policies  1 700/. 

were  infured:  that  the  merchant  was  intereffed  to  the  amount 

of  500/.  on  the  fliip;  300/.  on  the  freight;  and  1400/.  on  the 

cargo.    That  the  plaintiff  had  paid  200/.  lofs,  and  47/.  for  the 

colls.     The  queflion  was,  whether  the  defendant  was  liable  to 

contribute  any   thing,  and    what.     The  whole  intcreft    was 

2200/.  and  the  whole  infurance  was  3900/.     It  was  infifted  by 

the  counfel  for  the  defendant,  that  the  infurance  in  London  viz.% 

an  illegal  re- alfurance  ;  and  therefore  the  plaintiff  might  have 

made  a  good  delence  in  an  a61ion  brought  againfl  him  :  and  if 

fo,  lie  could  not  now  recover  over  againfl  the  defendant. 

Lord  Mansfield. — "  The  queflion  feems  to  be  whether  the  in- 
fured has  not  two  fecurities  for  the  lofs  that  has  happened.  If 
fo,  can  there  be  a  doubt  that  he  may  bring  his  aclion  againfl 
either  ?  It  is  like  the  cafe  of  two  fecu,rities  ;  where,  if  all  the 
money  be  recovered  againfl  one  of  them,  he  may  recover  a  pro- 
portion from  the  other.  Then  this  would  bring  it  to  the  quef- 
tion,  whether  the  fecond  infurance  is  void  as  a  re-afjlirance. 
But  a  re-affurance  is  a  contrail  made  by  the  infurer  to  fecure 
himfelf ;  and  this  is  only  a  double  infurance.''^  There  was  another 
ground  taken  in  the  caufe,  which  is  not  material  to  bementioneJ 
here  :  but  upon  this  direflion,  the  plaintiff  had  a  verdift. 

Although  a  man,  by  making  a  double  infurance,  fhall  not 
be  allowed  to  recover  a  double  fatisfadion  for  the  fame  lofs  ; 
yet   various  perfons  may  infure  various   intercfls  on  the  fame   ^  Bujt.aqG, 
thing,  and  each  to  the  whole  value  (as  the  mafler  for  wages ; 

the 
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P.  the  owner  for  freight  ;  one  perfon  for  goods,  another  for  bot- 

tomrv),  and  fuch  a  contrail  does  not  fall  within  the  idea  of  a 

double  infurance.     There  is  a  full  cafe  upon  this  fubjeft,  and 

a  very  elaborate  argument  ot  Lord  Mansfield.,  in  delivering  the 

judgment  of  the  whole  court  of  King's  Bench,  in  which  moil 

of  the  quellions  relative  to  double  infurances  are  clearly  and  de- 

Godin  and  others  cifivcly  fettled.     In  this  caufe  the  queltion  was,  whether  the 

AfTu.  Comp.    '    plaintiff  ought  to  recover  his  whole  lofs,  or  only  a  half ;  it  being 

1  Burr.  489.        obiefted  that  there  was  a  double  infurance.      A  verdift  was 
I  Black.  K.ep.  J 

103.  found  for  the  whole,  fubjeil  to  the  opinion  of  the  court  upon 

Lord  Mansfield'' s  report. 

Lord  Mansfield^  in  delivering  the  opinion  of  the  court,  began, 
by  flating  the  fafts,  as  they  appeared  to  him  at  the  trial. 

Mr.  Meybohm  of  St.  Peterjhurg  had  dealings  with  Mr. 
Amyand  and  Company  of  London.,  who  often  fent  (hips  from 
■  London  to  Mr.  Meybohm  at  St.  Peterjburgh.  Meybohm.,  as  ap- 
peared by  the  evidence,  was  indebted,  on  the  balance  of  their 
accounts,  to  Ajnyand  and  Company.  Amyand  and  Company 
fent  a  fhip,  called  The  Galloway.,  Stephen  Barker,  mafler,  to 
Mr.  Meybohm,  at  St.  Peterfi^urgh,  to  fetch  certain  goods.  Mey- 
bohm fent  the  goods,  and  promifed  to  fend  the  bill  of  lading  by 
the  next  poll,  but  never  did.  Afterwards,  in  Augujl  1756, 
Amyand  and  Company  got  a  policy  of  infurance  from  private 
underwriters,  for  1 100/.  on  the  fliip,  tackle,  and  goody,  at  and 
from  London  to  St.  Peterjburgh,  and  at  and  from  thence  back 
awain  to  London:  which  policy  was  figned  by  feveral  private 
underwriters,  quite  different  perfons  from  the  prefent  defen- 
dants ;  and  of  this  fum  of  1 100/.  thus  underwritten,  500/  was 
declared  to  be  on  -Jo  parts  of  the  fhip,  and  the  remaining  600/. 
to  be  on  goods.  Between  the  26th  of  Augujl  and  the  28th  of 
September  1756  (both  included)  Mr.  Amyand  infured  800/. 
more,  with  other  private  infurers  :  and  this  latter  infurance  was 
upon  goods  only  :  and  was  only  at  and  from  St,  Pcterjburg  to 
London.  On  the  28th,  29th,  and  30th  of  O^lober  1756,  Mr. 
Amyand'v!\{\xxz^  900/.  more  with  other  private  infurers  :  which 
iaft  infurance  was  on  goods  only,  at  and  from  the  Sound  to 
London.  So  that  the  whole  fum  infured  by  Amyajid  and  Com- 
pany was  2800  /.  of  which  the  fum  of  2300  /.  was  on  goods,  and 
the  remaining  500  /♦  was  on  the  Ihip.  Several  letters  being  gi  vea 

in 
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in  evidence,  it  appeared  tliat  Meybohm  wrote  from  Peterfuurg  C  H  A.  P- 
onthe  'jtho^SfpffmherijcS  (the  date  of  his  firft  letter  on  this  fub- 
jed)  to  Amyand  znd  Company  ;  and  mentioned  what  goods  he 
fhouid  fend  to  tliem,  referring  to  the  invoice  for  particulars; 
and  directed  them  to  get  infurance  thereon,  and  to  place  the 
goods  and  the  infurance  to  a  particular  account  which  he  named 
in  his  letter  ;  in  which  he  alfo  fpecijfied  fome  iron,  .which  was 
for  Mi.  AmyamJ's  own  account.  This  letter  Mr.  Amyand 
afterwards  received  (probably  about  the  '27th  o{  Oclober)^T\A  in 
confequence  of  it  made  the  infurance  accordingly,  upon  the 
2Btb,  29th,  and  30th  of  the  fame  OSJober^  as  before- mentioned. 
■Meybohm^  having  (hipped  the.  goods,  indorfcd  the  bills  of  lading 
to  one  Mr.  John  Tamefz  in  Mofccw  (the  plaintiff  in  effeft,  in 
the  prefent  a6lion)  who,  on  the  yth  of  OSioher  1756,  wrote  to 
his  correfpondent  Mr.  TJhthoff  here  in  London  to  infure  thefe 
goods.  In  this  Letter,  he  defires  Mr.  Uhtboff  to  infure  the 
whole^  that  he  [Tamefz)  might  be  fafe  in., all  events;  for  he 
fufpefted  that  thefc  goods  were  intended  to  be  configned  by 
Meybokin  to  fomebody  elfe,  and  perhaps  might  be  infured  by 
fome  other  perfons.  And  he  fays  they  were  transferred  to  him, 
in  confideration  of  his  being  in  advance  to  Mcyhohm  moxt  than 
their  amount.  This  letter  from  Mr.  Tamefz,  with  thefe  direc- 
tions to  infure,  was  received  by  Mr.  Uhthoff,  on  the  15th  of 
November  1 7  56.  Mr.  f/Mr^/f  accordingly  applied  to  the  de- 
fendants, the  London  Adurance  Company  ;  and  difclofed  to 
them,  at  the  fame  time,  all  thefe  particulars  :  and  they,  upon 
the  1 6th  of  Navember  1756,  after  being  thus  apprifed,  that 
there  might  be  another  Infurance^  made  the  infurance  now  in 
queflion,  for  in^ibl.  on  the  goods  at  and  from  the  Sound  to 
London.  The  goods  were  loft  in  the  voyage.  Mr.  Uhthoff's 
'infurance  was  made  by  the  plaintiffs  G'odin^  Guy  on,  and  Com- 
pany, who  are  infurance  brokers  :  and  they  declare  that  this 
infurance  was  made  by  order  of  Henry  Uhthoff  Efq.  This 
declaration  is  indorfed  upon  the  policy,  and  is  dated  the  i8th  of 
'N'jvetnber  1756.  There  is  no  doubt  as  to  the  value  of  the 
goods,  or  as  to  the  lofs  of  them.  It  is  admitted  by  the  defen- 
dants, that  the  plaintiffs  ought  to  recover  half  the  lofs  from 
them  :  but  they  fay  they  ought  to  pay  only  half,  not  the  whole 
of  the  lofs.  So  that  the  only  quellion  is,  whether  the  plaintiffs 
are  entitled,  upon  the  circumftanccs  of  this  cafe,  and  upon  the 
fa£ls  I  have  been  ftating,  to  recover  the  whole  lofs  from  the 

prefent 
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CHAP,  prefent  defendants ;  or  only  the /;-7^of  his  lofs  from //^^-w,  and 
the  remainder  from  the  underwriters  of  Mr.  Amyand'^  policy. 
The  verdift  is  found  for  the  plaintiff,  for  the  whole;  but  it  is 
agreed  to  be  fubjeft  to  the  opinion  of  this  court,  upon  the  qucf- 
tion  I  have  jufl  mentioned. 

Firft,  to  confider  it  as  between  the  infurer  and  infurcd.  As 
between  them,  and  upon  the  foot  of  commutative  juflice  merely, 
there  is  no  colour  why  the  infurers  fhould  not  pay  the  infured 
the  whole :  for  they  have  receive/!  a  premium  for  the  whole  rifle* 
Before  the  introdudion  of  wagering  policies,  it  was  upon  prin- 
ciples of  convenience  very  wifely  eftablifhed,  that  a  man  fhould 
not  recover  more  than  he  had  loft.  Infurance  was  confidcred 
as  an  indemnity  only,  in  cafe  of  a  lofs  ;  and  therefore  the  in- 
furance ought  not  to  exceed  the  lofs.  This  rule  was  calculated 
to  prevent  fraud  ;  left  the  temptation  of  gain  fliould  occafion  un- 
fair and  wilful  loffes.  If  the  infured  is  to  receive  hut  one  fatis- 
fadion,  natural  juftice  fays  that  the  feveral  infurers  ftiall  all  of 
them  contribute pto  rata^  to  fatisfy  that  lofs,  againft  which  they 
have  all  infured.  No  particular  cafes  are  to  be  found  on  this 
head:  or,  at  leaft,  none  have  been  cited  by  the  counfel  on  either 
Tide.  Where  a  man  makes  a  double  infurance  of  the  fame 
thing,  in  fucha  manner  that  he  can  clearly  recover  againft  feve- 
ral infurers  in  diftinft  policies  a  double  fatista(Slion,the  law  cer- 
tainly fays  that  he  ought  not  to  recover  doubly  for  the  fame 
lofs,  but  be  content  with  one  fingle  fatistaftion  for  it.  And  if 
the  fame  man  really  and  for  his  own  proper  account  infures  the 
Hime  goods  doubly,  though  both  infurances  be  not  made  in  his 
own  name,  but  one  or  both  ot  them  in  the  name  of  another 
perfon,  yet  that  is  juft  the  fame  thing  ;  for  the  fame  perfon  is 
to  have  the  benefit  of  both  policies.  And  if  the  whole  fhould 
be  recovered  from  one,  he  ought  to  ftand  in  the  place  of  the 
infured,  to  receive  contribution  from  the  other,  who  was 
equally  liable  to  pay  the  whole.  But  in  this  cafe  if  TameJ-z.  was 
not  to  have  the  benefit  of  both  policies  in  all  events,  then  it  can 
never  be  confidered  as  a  double  policy. 

It  has  been  faid,  that  the  indorfement  of  the  bills  of  lading 
transferred  Meyhohrn's  intereft  in  all  policies,  by  which  the  cargo 
alTigned  was  infured  ;  and  therefore  Tamcfz  has  a  right  to  Mr. 
Atnyand's   policy ;   and  that   Tamejz^  being  the   afhgnee  of 

Meybolm, 
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Mejh'jhm^  is  the  cefmy  qui  IrtiJ]  of  it,  and  may  recover  the  CHAP, 
money  inrured  ;  an  1  even  that  he  may  bring  trover,  or  detinue, 
for  the  very  policy  itfelf :  and  it  is  urged  trom  hence,  that  he 
either  will,  or  may,  have  a  double  fatisiaftion  for  the  fame  lofs. 

But  allowing  that  by  the  iudorfement  of  the  bills  of  lading 
and  affigning  the  cargo  to  Tamefzy  he  Hands  in  the  place  of 
Meybohm  in  refpe6l  of  his  infurances  \  yet  Mr.  Aniyand  hdiS  an 
interelt  of  his  own,  and  hud  aclually  infured  the  f}jip  ^nd  goods,' 
to  the  amount  of  1 900  /.  (upon  both  together)  prior  to  any 
direflions  or  intimation  received  from  Mr.  Meybohm^  to  infure 
for  him.  Various  people  may  infure  various  intercfts  on  the 
fame  bottom  :  (as  one  perfon  lor  goods,  another  for  bottomry, 
l^c.)  And  here,  Mr.  Amyand  had  an  interefl  of  his  own,  dif- 
tinft  from  that  of  Mr.  Meybohm  t  he  had  a  lien  upon  thefe  very 
goods  as  a  fa6lor  to  whom  a  balance  was  due.  And  he  had  the 
fole  interefl;  in  the  fliip  ;  which  was  a  part  of  the  things  infured 
by  him.  It  is  far  from  appearing,  that  even  his  laft  infurancc 
(in  October)  was  made  on  the  account  of  Meybohm,  or  as  agent 
for  him.  So  far  from  it,  Mr.  Amyand  infifls  upon  it  for  his 
own  benefit,  (as  he  expfefsly  declared  at  the  trial),  and  abfolutely 
refufes  to  give  it  up,  or  to  fuffer  his  name  to  be  ufed  by  the 
plaintiff;  though  he  was  a  witnefs  for  the  defendants,  and  was 
produced  by  them,  and  inclined  to  ferve  them.  So  that  the 
foundation  of  this  argument,  urged  by  the  defendant's  counfef, 
fails  them ;  and  there  is,  in  reality,  nothing  to  fupport  it.  But 
even  fuppofing  that  Mr.  Amyand  had  made  his  infurance,  not 
upon  his  own  account,  but  as  agent  or  faflor  for  Mr.  Meybohm^ 
and  upon  the  account  ot  Meybohm  ;  yet  even  then  Tamefz  can 
never  come  againfl:  Amyand's  underwriter?:,  or  come  at  Afiiyand^i 
policy,  to  his  own  ufe.  For  Amyand,  the  factor  of  MeybohjTiy 
has  pofTefTion  of  the  policy,  and  appears  to  have  been  a  creditor 
of  Meybohm  upon  the  balance  of  accounts  between  them,  at  the 
time  when  he  made  the  infurance  :  and  I  take  it  to  be  now  a 
fettled  point,  *'  that  a  factor,  to  whom  a  balance  is  due,  has  a 
•*  lien  upon  all  goods  of  his  principal,  fo  long  as  they  remain  in 
*'  his  pofTefTion."  Kritzer  and  others  v.  IVlkox  and  others, 
was  a  cafe  in  Chancery  upon  this  point.  It  came  on  firft 
before  Sir  John  Strange,  then  Mafler  of  the  Rolls,  who  de- 
creed an  account,  and  directed  allowances  tc»6e  made  for  what 
the  fador  had  expended  on  account  of  the  fhip  or  cargo,  and 
b  b  leferv'ed 
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refervcd  all  further  direflions  till  after  the  mailer's  report.  It 
came  on  again,  afterwards,  for  further  direflions,  after  the 
mailer's  report,  hefore  the  Lord  Chancellor,  who  was  attended 
by  four  eminent  merchants,  whom  he  interrogated  publickly. 
After  which  he  took  time  to  coiifider  of  it';  and  on  the  firll  of 
February  1755,  decreed,  "  that  the  faftor  has  a  lien  on  goods 
*'  configned  to  him  ;  not  only  for  incident  charges,  but  as  an 
"  item  of  mutual  account  for  the  general  balance  due  to  him  fo 
"  long  as  he  retains  the  poflelTion.  But  if  he  part  with  the  pof- 
"  fefllonof  the  goods,  he  parts  with  his  lien,  becaufe  it  cannot 
*'  then  be  retained  as  an  item  for  the  general  account."  There 
was  another  cafe,  in  the  fame  court,  of  Gardiner  v.  Coleman,  a 
few  months  after ;  in  which  the  former  cafe,  determined  as  I  have 
mentioned,  was  confidered  as  a  point  fettled  ;  and  this  latter 
cafe  of  Gardiner  v.  Cokman  was  decreed  agreeably  to  it.  So 
that  Mr.  Jmyand,  even  confidered  as  fadlor  or  agent  to  Mey^ 
^ohm^  and  as  making  the  infurance  upon  Meybohms  account, 
is  yet  entitled  to  retain  the  policy  j  Meybohm  being  indebted  to 
him  upon  the  balance  of  the  account  between  them  ;  and  he 
has  a  lien  upon  the  policy,  whilftit  continues  in  bis  pofTeflion. 
Therefore,  even  in  this  view  of  the  cafe,  Mr.  Tamejz  muft 
firll  have  paid  to  Amyandlho.  balance  of  his  [Amyand^]  account,- 
before  he  could  have  gotten  that  policy  out  of  Amyand^s  hands  ;• 
and  confequentlvy  Mr.  Tamefz  was  very  far  from  being  enti- 
tled to  the  benefit  of  it  as  a  cejiuy  qui  truji^  abfolutely  and  en- 
tirely. 

But  if  the.queftiony  "  whetherTl/w^z  could  take  benefit  of] 
Ivlr.  Amyand's  policy,"  were  doubtful ;  yet  here,  Tamefz  m- 
fured  the  goods  with  the  defendants,  exprefsly  under  the  de- 
claration of  his  fufpicion,  that  there  might  have  been  a  former 
confignation,  and  fome  former  infurance  made  upon  the  goods 
by  fome  other  perfon  :  but  he  dcfjrcd  to  infure  the  whole  for  his 
own  fecurity  ;  and  to  this  the  defendants  agreed,  and  took  the 
■whole  premium.  Mr.  Amyand  infilled  upon  his  right  to  the 
■whole  benefit  of  his  own  policy,  when  he  was  examined  as  a 
"witnefs;  and  is  now  Htigating  it  in  Chancery.  It  would  nei- 
ther be  jufl  nor  reafonable,  that  Tamejz  (hould  only  recover 
half  of  his  lofs  from  the  defendants,  and  be  turned  round  for  the 
other  hall,  to  the  uncertain  event  of  a  long  and  expenfive  liti- 
gation.    1  do  not  believe  there  ever  will  or  can  be  a  recovery 

by 
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by  Tamefz.^  orthofe  who  fhall  {land  in  his  place,  againft  A??iy'    C    HA    P. 
and^  underwriters.     However^  it'  thofe  underwriters  are  liable   k^^.^  J..^^ 
to  contribute  at  all,  the  contribution  ought  to  be  among  the 
feveral   infurers    thcmfelves  :     but    Tamefzy   the  infured,  has 
a  right  to  recover  his  whole  lofs  from  the  defendants,  upon  the 
policy  now  in  queftion,  by  which  they  are  bound  to  pay  the 
whole.     For  though  here  be  two  infurances,  yet  it  is  not  a 
double  infurance  ;  to  call  it  fo  is  only  confounding  terms.     If 
Tamefz  could  recover  againfl  both  fcts  of  infurers,  yet  he  cer- 
tainly could  not  recover  againfl  the  underwriters  of  Amyand'i 
policy,  without  fome  expence  ;   nor  without  alfo  firft  paying 
and    rcimburfing  to   Mr.  Antyand  the  premium  he  paid,  and 
alfo  his  charges.  This  is  by  no  means  within  the  idea  of  a  dou- 
ble infurance.    Two  perfons  may  infure  two  different  interefts  ; 
each  to  the  whole  value  ;  as  the  mafler,  for  wages ;   the  owner, 
for  freight,  ^c.      But  a  double  infurance  is  where  the  fame 
man  is  to  receive  two  fuins  inflead  ot  one,  or  the  fame  fum 
twice  over,  for  the  fame  lofs,  by   reafon  of  his  having  made 
two  infurances  upon  the  fame  goods,  or  the  fame  fhip.     Mr. 
Tamefz  is  entitled  to  receive  the  whole  from  the  defendants, 
upon  their  policy  ^  whatever  fhall   become  of  Mr.  Amyand^s 
policy :  and  they  will  have  a  right  in  cafe  he  can  claim  any 
thing  under  Mr.  Amyandh  policy,  to  fland  in  his  place,  for  a 
contribution  to  be  paid  by  the  other  imderwriters  to  them. 
But  ftill  they  are  certainly  obliged  to  pay  the  whole  to  him. 
Therefore  upon  thefe  grounds  and  principles,  in  every  light  in 
which  the  cafe  can  be  put,  we  are  all  of  us  clearly  of  opinion^ 
that  the  verdi6l  is  right,  as  it  now  ftands  for  the  whole  ;  and 
that  ihQpoJJea  mull  be  delivered  to  the  plaintiff. 

In  the  courfe  of  what  has  been  faid  upon  double  infurance, 

no  notice  has  been  taken  of  the  laws  of  foreign  flates  refpefting 

that  point :  the  reafon  of  this  filence  is  the  great  contrariety  to 

be  found  in  their  laws  upon  the  fubjc6l ;  it  being  almofl  impof- 

fible  to  mention  two  countries,  whofe  regulations,  as  to  this 

matter,  are  fimilar.     In  one  the  contrail  is  abfolutely  void,  Ord.ofMiddkb, 

and  a  forfeiture  enfues :  in  others,  if  the  firfl  pohcy  amount  to  ord^of  Fran. 

the  value  of  the  effe6ls  laden,  the  other  infurers  fliall  withdraw  ^"«^  Sto^kh. 

2  M..g.  172. 
their  infurance,  retaining  one  half /rr  cent,  and  in  fome  other  267. 

countries,  the  double  infurance  is  merely  void,  without  any  j  Mai  p!  411' 

forfeiture  being  incurved.     When  there  is  fuch  a  diverfity  in 

^h  %  the 
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tlie  ordinances  upon  the  fubjecl,  it  feemed  needlcfs  to  enter  into 
them,  efpecially  as  the  law  of  Englatid  W\x\\  refpecl  to  double 
infurance  is  {o  clear,  and  fo  well  lounged  in  reafon  and  natural 
juflice,  as  to  require  no  iliullration  or  confirmation  from  th« 
laws  of  any  other  country. 

Having,  in  this  and  tlie  five  preceduig  chapters,  treated  oT 
tliofe  circufuftcinces,  by  which  the  contracl  of  infurance  is  ren- 
dered void  from  its  commencement,  on  account  of  fome  radi- 
cal defe8,  which  prevents  the  policy  from  ever  having  any 
operation  at  all  :  and  having,  in  the  courfe  of  that  enquirv 
been  led  into  a  variety  of  diicuflion,  involving  in  it  a  very  ma- 
terial part  of  the  law  of  inlurance  :  wc  flidll  proceed  to  Ihew  in 
what  cafes  the  policy,  although  not  void  ab  initio^  is  rendered 
of  no  effect,  becaufe  the  infurcd  bias  not  himfelf  fully  complied 
with  thofe  conditions,  which  he  has  eitlier  exprej^ly  or  tacitly^ 
Vide  ante.  p.  i.  fi'om  the  nature  of  his  contra6^t,  undertaken  to  }3erfofm.  It  was 
indeed  obferved  in  the  firft  chapter  of  this  work,  that  although 
the  policy  is  not  fabfcribed  by  the  infured,  yet  there  are  certain 
conditions  to  be  performed  on  his  parr,  with  as  much  good 
faith  and  integrity  as  if  his  name  appeared  at  the  foot  of  the 
policy  :  otherwife  it  is  a  dead  letter,  and  he  can  never  recoveF 
an  indemnity  for  any  lofs,  which  he  may  happen  to  fuHain* 


CHAPTER  THE  SIXTEENTH. 

Of  Changing  the  Ship. 


/^F  thofe  caufes,  which  will  operate  as  a  bar  to  the  infured'?  C    HA.   P. 
^"^    recovering  upon  a  poHcy  of  infurance,  againft  the  under-    <,_^.^  ^— ^ 
writer,  the  firft  to  be  mentioned  is  that  of  changing  the  (hip ;  or» 
as  it  has  commonly  been  called,  changing  the  bottom.     This 
will  require  but  very  little  difcufTion.      We  formerly  faid,  that  videante,  c.  t, 
except  in  fome  fpecial  cafes  of  infurances  n^on  flj'ip  or  Jhips^  it 
was  elTentially  requifite  to  render  a  policy  of  infurance  tlfec- 
tnal,  that  the  name  of  the  fhip,  on  which  the  rifk  was  to  be 
run,  {hould  be  inferted.     That  being  done,  it  follows   as  an 
implied  condition  that  the  infured  fhould  neither  fubflitute  ano- 
jher  fhip  for  that  mentioned  in  the  policy  before  the  voyage 
(commences,  in  which  cafe  there  would  be  no  contract  at  all: 
nor  during  the  courfe  of  tlie  voyage  remove  tjie  property  in- 
iuied  to  another  fhip,  without  the  confent  of  the  underwriter, 
or  without   being  impelled  by  a  cafe  of  unavoidable  necefhty. 
If  he  do,  the  implied  coudltion  is  broken,  and  he  cannot  reco- 
ver a  fatisfaction,  in  cafe  of  a  lois,  from  the  infurer  ;  becaufe 
the  policy  was  upon  goods,  on  board  a  particular  (hip,  or  upon 
tjie  fhip  itfelf ;  and   it  becomes  a  material  confideration  in  a 
contraft  of  infurance,  upon  what  velfel  the  rifk  is  to  be  run  ; 
fince  the  one  may  be  much  ftronger,  and  more  able  to  refift 
the  perils  of  the  fea;  or  by  its  fwift  failing,  much  better  able 
to  ei'cape  from  the  purfuit  of  an  cnenjy,  than  the  other. 

MaJyne,  it  is  true,  in  his  Lex  Mercaiorhi^  appears  to  be  of  a  Mai.  Lcr 
different  opinion  \  for  he  fays,  **  It  fometimes  happens,  that  ^^'^'^-  "'* 
*^  upon  fome  fpecial  confideration,  this  claufc  forbidding  the 
*^  transferring  of  goods  from  O'l"  ■"  ip  to  an.itDer  is  inferted  in 
'f  policies  of  affurance  ;  becaufe  in  Mme  ot  hoil 'itv  or  war 
«5  between  princes,  it  might  he  unhd:  ;;,  in  fuch  fhips  ;i  thofe 
'*  contending  princes,  by  which  the  ^dyenture  woula  [<■  t*n- 
h  b  3  ♦^  created. 
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A  P.  «  creafed.  But  according  to  the  ufual  infurances  which  are 
"  made  generally  without  an  exception,  the  affurer  is  liable 
"  thereunto  ;  lor  it  is  underftood,  that  the  mafter  of  a  (hip, 
"  without  fome  good  and  accidental  caufe,  would  not  put  the 
"  goods  from  one  fhip  to  another,  but  w^ould  deliver  them, 
*'  according  to  the  charter-party,  at  the  appointed  place.'* 
The  reafon  given  by  Malyne,  in  fupport  of  his  pofition,  is  by 
no  means  fatisfaftory,  nor  is  it  well  founded  in  point  of  expe- 
rience ;  neither  has  he  adduced  a  Tingle  authority  to  corro- 
borate the  opinion  advanced.  Indeed,  the  whole  current  of 
authority  turns  the  other  way :  at  leafl,  as  far  as  I  have  been 
able  to  trace  it. 

Molloy,  1.  a.  Molloy  has  fald,  that  if  goods  are  infured  in  fuch  a  flilp,  and 

■  '         afterwards  in  the  voyage  (he  becomes  leaky  and  crazy,  and  the 

fupercargo  and  m.after,  by  confent,  become  freighters  of  ano- 
ther velfel  for  the  fafe  delivery  of  the  goods  \  and  then  after 
file  is  loaded,  the  fecond  vefTel  mifcarries,  the  adurers  are  dif- 
charged.  It  is  true,  the  fentence  proceeds  thus :  "  If  thefe 
*'  words  be  Inferted,  namely,  the  goods  laden  to  be  tranjporied 
*'  and  delivered  at  Juch  place  by  the  Jaid Jhip^  or  by  any  other  J})ipt 
"  or  vefjiU  until  the^  be  Jafcly  landed^  the  infurers  muft  anfwcr 
^'  the  misfortune."  But  this  does  not  at  all  affecl  the  general 
rule  before  laid  down  ;  for  it  only  goes  to  fhew  that,  which  is 
not  denied,  that  the  parties  may  take  a  cafe  out  of  the  general 
rule  of  law,  by  a  fpecial  agreement :  i|nd  the  exception  proves 
the  truth  of  the  firfl  propofition.  Befides,  in  fuch  a  cafe,  it 
ihould  fecm  that  the  fliipi,  in  which  the  goods  are  laden,  ought 
ju)t  to  be  changed,  but  upon  necefhty. 

Korcu^rie  This  opinion  is  confirmed  by  foreign  writers.     *'  Merces  (? 

isotTi's?*  *'  cadem  navigavione  transferantur  de  una  navi  in  aliam,  et 

t*  fi  novifhrna  navis,  ubi  merces  transfufae  fuerunt,  deperdatur, 

*'  tunc  eft  infpicienda  forma  a(recuratioriis,  in  qua  fi  fuit  dicium, 

<*  quod  affecurentur  merces,  qucejunt  in  tali  nuvi^  time  ajjecu- 

*'  rator  mn  tenettiry  eo  quod  mentionem  fecit  in  alTecuraiione 

*••  de  tali  navi.     Et  ratio  eft,  quia  non  pac^ft  ratio  alTecura- 

"  tionls,  cuarido  merces  devehnniur  in   una  navi^  et  quando  in 
Sanrer.  de  Affe-         "v^       5   j  ^  ,       .  ,       •      ■      r  ri         •  •  •     -        ^ 

tyjat.p.  5.  n.35.  4*  altera  ;   im.o  folet  id  pnncipahter  coniiderari  mter  iplosaiie- 

It^io^^^'        "  curatores,  cum  una  navis  Jit  magisfortis  ^uam  s{ia,'"  Roccuf 
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is  corroborated  by  feveral  learned  writers  upon  this  branch  of   C    H   A   P. 
jurifprudence.  ».  ^.^-^  -.^^i 

In  the  law  of  England^  there  Is  only  one  cafe  to  be  met  with 
in  print  upon  the  fubjeft  ;  and  that  is  not  exprefsly  in  point  to 
the  prefent  enquiry,  although  it  feems  to  decide  it.  It  was  a 
cafe  which  came  on  at  Guildhall  before  Lord  Chief  Juftice  Lee, 
The  plaintiff  had  infured  intereft  or  no  intereft  on  any  fljip  he  p.  y.  ^  -q^^^^u 
Ihouldcomeln  from  Virginia  to  Londouy  beginning  the  adven-  2  Stra.  n^i. 
ture  on  his  embarking  on  board  Inch  fliip  ;  the  money  to  be 
paid  though  his  perfon  (hould  efcape,  or  the  (hip  be  retaken. 
He  embarked  on  the  SpeediveU ;  but  (he  fpringing  a  leak  at  fea, 
he  went  on  board  the  FriendJIi'tp^  and  arrived  fafe  at  London: 
but  the  Speedwell  was  taken  after  he  lett  her.  And  now,  in  an 
aftion  againll  the  underwriter,  he  was  held  liable  ;  for  the 
infurance  is  on  the  fhip  the  plaintiff  fet  out  in:  and  had  that  got 
fafe  home  and  the  other  been  lojl,  the  plaintiff  could  not  have 
recovered  upon  the  ground  of  having  removed  his  perfon  into 
that  fliip  in  thp  middle  of  the  voyage. 

From  this  cafe  it  appears,  that  although  no  fhip  was  named 
in  the  policy,  yet  the  moment  the  (hip  was  afcertained  by  the 
embarkation  ot  the  infured,  the  contrail  was  at  an  end,  pro- 
vided the  fecond  ffzip  had  been  loft ;  for  fo  the  words  in  Italichs 
exprelsly  import.  A  fortiori^  therefore,  the  infured  could  not 
be  entitled  to  recover,  upon  a  change  of  the  bottom,  when  the 
name  of  the  veffel  is  exprefsly  mentioned  in  the  very  inftru- 
mcat  by  which  the  contradl  is  cffefled.  And  although  the  in- 
fured, notwithftanding  the  change  of  bottom,  recovered  in  the 
cafe  cited  from  Strange-^  it  may  be  accounted  lor  in  two  ways, 
^confiftent  with  the  do£lrine  advanced  in  this  chapter.  In  the 
firft  place,  it  was  a  gaming  policy,  intereft  or  no  intereft  ; 
and  the  plaintiff  was  entitled  tt>  recover  the  moment  the  fhip 
was  taken,  although  he  might  perhaps  not  be  intertfted  at 
all  ;  or  perhaps  the  effefts  infured  might  be  left  in  the  firft 
fli!p,  although  the  plaintiff  removed  his  perfon  ;  in  which  cafe 
even  at  this  day,  upon  a  fair  bona  fide  policy,  he  would  be  en- 
titled to  recover  from  the  underwriters  a  fatisfa6lion  for  the  lofs 
he  had  fuftained. 

b  b  4  The 
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CHAP.  The  general  doflrine  relative  to  changing  the  bottom  of  the 
fhip  was  alluded  to  by  Lord  Maf7sfield^  when  delivering  the 
opinion  of  the  court  in  the  cafe  of  PeJIy  againfl  the  Royal  Ex' 
change  AfTurance  company,which  has  already  been  fully  reported 

Vide  ante,  c.  2.    \x\  a  preceding  chapter.     ".  One  objeflion,"  faid  his  Lordfhip. 

^'^i/  **  was  formed  by  comparing  this  cafe  to  that  of  changing  the 

"  fiiipor  bottom,  on  board  of  which  goods  are  infured  :  zvhich 
**  the  infured  have  no  right  to  do  [a).  For  there  the  identical 
*'  (hip  iselTential ;  that  is  the  thing  infured.  But  that  cafe  is 
"  not  like  the  prefent." 

From  this  palTage  it  is  evident,  that  Lord  Af<3w.f^if/(/ intended 
to  confirm  the  principle  advanced  in  this  chapter,  namely 
that  when  an  infurance  is  made  on  a  fpecific  fliip,  and  the  in- 
fured not  being  impelled  by  any  necefTity,  without  the  confent 
of  the  underwriter,  changes  the  (liip  in  the  courfe  of  the  voy- 
age, he  has  not  kept  his  part  of  the  contradl,  and  cannot  re- 
cover againfl  the  underwriter. 

(a)  This  is  to  be  taken  as  a  rule,  fubjeft  to  the  exception  of  inevitable  or  urgent 
necefiity:  for  it  has  been  lield,  that  the  owners  of  goods  infured,  by' the  adl  of 
fliifting  the  goods  from  one  ftiip  to  another,  do  not  preclude  thennfelves  from  re-, 
covering  an  average  lofs  arifing  from  the  capture  of  the  fccond  fhip,  if  they  a(f{ 
from  necelTity,  and  for  the  benefit  of  all  concerned.  See  I'lantamonr  v,  Stapf';.:. 
'I  Term  P...  611.  note  (?)  and  ante,  chap,  i.  ' 


0(94 


IGH/^PTER  THE  SEVENTEENTH. 
Of  Deviation. 


D 


EVIATION,Inmarine  infiirances,  isunderlloodtomeana  C    H    A   p^ 
voluntary  departure,  without  necefTity  or  any  reafonable   \^_^^   -Lf 
caufe,  from  the  regular  and  ufual  courfe  of  the  fpecifick  voyage 
infured.  Whenever  a  deviation  of  this  kind  takes  place,  the 
voyage  is  determined  ;  and  the  underw^riters  are  dlfcharged  from 
■any  refponfibillty.     It  is  necelTary,  as  we  have  feen,  to  infert  in  Vide  ante,  c.  <i 
every  policy  of  infurance,  the  place  of  thefhip's  departure,  and 
^Ifo  of  her  deftinatlon.    Hence  it  is  an  implied  condition  to  be 
performed  on  the  part  of  the  infured,  that  the  (hip  fhall  purfuc 
the  moll  dheft  courfe,  of  which  the  nature  of  things  will  ad- 
?nit,  to  arrive  at  the  deftined  port.     It  this  be  not  done  ;  if 
there  be  no  fpecial  agreement  to  allow  the  fhip  to  go  to  cer- 
tain places  out  of  the  ufual  track  ;  or  if  there  be  no  juft  caufc 
afTigned  for  fuch  a  deviation  :  it  is  but  jufl  and  reafonable,  that  „ 

„    -^       ■      ,,     ,.  ,  ,  Roccas,  >,ot.5«« 

the  underwriter  {nould  no  longer  be  bound  by  his  contra6l,  the 

jnfurer  having  failed  to  comply  with  the  terms  on  which  the 

policy  was  made.     For  if  the  voyage  be  changed  after  thede- 

jparture  of  the  Ihip,  it   becomes  a  different  voyage,  and  not 

that,  agalnft  which  the  infurer  has  undertaken  to  indemnify:   Doug.  Rep.  z?!, 

i[which  is  the   true  obje6llon  to  a  deviation)  the  rifk  may  be 

ten  times  greater,  v.'hich  probably  the  infurer  would  not  have 

;iun  at  all,  or  at  leaft  would  not,  without  a  larger  premium. 

Nor  is  it  at   all  material,  whether  the  lofs  be  or  be  not  an 

a£lual  confcqucnce  of  the  deviation  ;  for  the  infurers  are  in 

no  cafe  anfwerable,  for  a  fubfequent  lofs,  in  whatever  place  it 

happen,  or  to  whatever  caufe  it  may  be  attributed.     Neither 

does  it  make  any  difference,  whether  the  infured  was,  or  was 

pot,  confentlng  to  the  deviation, 

Thefe  principles  have  been  effablifhcd  by  many  decifions  in 
the  various  courts  of  Wejlminfier  Hall^  and  alib  by  a  folemn  de- 
|grmination  in  the  Houfe  of  Loi'ds. 
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C    II  A  P.        The  plaintiff  was  a  (hipper  of  goods  in  a  vefTel  bound  from 
XVII. 


Dartmouth  to  Liverpool:  the  fhip  failed  from  Dartmouth^  and 
put  into  Loo\  a  plzcejhe  vinjl  of  necejjity  pajs  by,  in  the  courfe 
of  the  infured  voyage.  But  as  Ihe  had  no  liberty  given  her  by 
Mr.^juflice  f  j^g  policy  to  go  into  Loo^  and  although  no  accident  befel  her  in 
going  into,  or  coming  out  of  Loo^  (for  fhe  was  loft  after  fhe  got 
out  to  fea  again),  yet  Mr.  Juftice  Tates  held  that  this  was  a  de- 
viation, and  a  verdicl  was  accordingly  found  for  the  under- 
writers. 

G?^on  Tdbre  ^"  another  cafe,  an  aBion  was  brought  upon  a  policy  on 

Loid  MansJjeid,   goods  and  Other  merchandizes,  loaded  on  board  the  fhip  called 

the  Charming  Nancy^  from  Dunkirk  to   Leghorn.     The  fliip 

came  to  Dover  in  her  way  to  procure  a  Mediterranean  pafs ; 

and  was  afterwards  loft. 

Lord  Mansfield  was  of  opinion,  that  the  calling  at  Dover  was 
a  deviation  ;  and  the  plaintiff  was  nonfuited. 

•  It  was  alfo  held  by  Lord  Chief  Juftice  Lee^  that  if  the  mafter 
of  a  veffel  put  into  a  port  not  ufual,  or  ftay  an  unufual  time,  it 
is  a  deviation,  and  difcharges  the  infurer. 

The  next  cafe  to  be  reported  underwent  a  variety  of  difcuftion 
in  the  feveral  courts  in  Scotland  \  and  in  all  of  them,  judgment 
was  given  againft  the  underwriters :  but  upon  an  appeal  to  the 
Houfe  of  Lords,  the  various  decrees  ot  the  courts  below  were 
reverfed,  agreeably  to  thofe  principles  adduced  in  the  beginning 
of  this  chapter,  and  which  have  been  uniformly  admitted  as 
found  law. 

Eiiiorandothers        The  haibour  of  Carroii,  fituate  near  the  head  of  the  Frith  of 
Co.  7  Brown's      Fof'lh.^  is  chiefly  reforted  to  by  Ihips  in  the  fervice  of  the  Carrsn 

Pari.  c»fes,^         Companv,  who  have  a  great  iron  work  and  confiderable  col- 
P-  439-  ....  & 

lieries  in  the  neighbourhood.     From  thence  veffels,  intended 

principally  to  convey  the  manuf^^nres  of  the  company,  their 
coals,  and  fuch  goods  as  may  be  offered  them  on  freight,  fail 
periodically  for  Hull,  and  other  places  on  the  Eajlern  coaft  of 
England.  This  is  a  coafting  or  carrying  trade,  the  veffels  in 
going  down  the  Frith  touching  at  different  places  to  take  in  ad- 
ditional loading,  or  to  difcharge  part  of  what  they  have  received 
at  places  higher  in  the  river.     Particularly  it  is  ufual  for  thefe 

vellcls 
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velTels  to  call  at  Borrowjlowncfs  and  Le'ith^  and  at  Morrifon's  CHAP. 
fiaven^  a  port  fix  miles  farther  down  the  Frithy  and  on  the  fame 
fide  with  Lelth  in  the  bay  of  Prejlovpam.  In  February  1774* 
the  refpondents  had  occafion  to  fhip  fourteen  hogflieads  of  to- 
bacco on  board  one  of  thefe  velTels  for  Hull ;  and  defning  to  in- 
fure  them,  gave  the  following  inftru6lions  in  writing  to  Hamil- 
1-^ton  and  Bogk^  infurance  brokers  in  Glafgow :  "  Pleafeto  infure 
*'  for  our  account  by  the  Klngjlon^  George  Finlay,  mafler,  from 
*'  Carron  to  Hull^  with  liberty  to  call  as  ufual^  fourteen  hoglheads 
*'  of  tobacco ;"  and  thcfe  inftruftions  were  entered  in  the 
broker's  books  for  the  perufal  of  the  underwriters,  as  is  the 
practice  at  Glafgow.  Upon  the  9th  of  February^  the  appellants 
landerwrote  a  policy  of  infurance  in  thefe  terms  ;  "  beginning 
*<  the  adventure  of  the  faid  tobacco,  at  and  from  the  loading 
*'  thereof  on  boai"d  the  faid  fhip  Kiugjlon  at  Carron  wharf,  and 
"  to  continue  and  endure  until  faid  Kingjlon  (being  alloived  a 
"  liberty  to  call  at  Leith)  fhall  arrive  at  //«//,  and  there  be  fafe- 
"  ly  delivered.'-  The  refpondents  were  not  privy  to  the  allow- 
ance to  call  at  Leithy  being  thusfubftituted  in  the  policy  for  the 
more  general  term,  as  ujtial,  mentioned  in  the  inftrudlions  to 
fhe  broker.  The  premium  agreed  on  was  i/.  5J.  per  cent,  a 
rate  equal  at  leaft,  if  not  higher,  than  was  uiual  to  be  given  in 
the  voyage,  in  cafes  where  it  was  underftood,  or  expreffed  in 
the  policy,  that  the  veflel  might  touch  at  the  cuftomary  ports. 
And  in  particular,  fome  of  thefe  appellants  in  February  1772, 
underwrote  a  policy  upon  this  very  veflel,  and  for  the  fame 
voyage,  with  liberty  to  call  at  Leith  and  Morrifon's  Haven^  at 
a  premium  of  one.  per  cent.  only.  The  vefTel  thus  infured  had 
failed  from  Carron  five  days  before  the  date  of  the  policy,  that  is, 
on  the  4th  of  February  1774,  it  did  not  call  or  touch  ztLeithy 
l>ut put  into  Alorrifons  Haven  :  fet  fail  from  thence  on  the  9th, 
got  fafe  into  the  direft  courfe  from  Carron  to  Hull,  cleared  the 
Frith  of  Forthy  and  proceeded  with  a  fair  wind,  till  on  the 
(evening  of  the  loth  the  veflel,  being  oyertaken  by  a  florm  at 
Holy  Ifland,  on  the  coaft  of  Northumberland,  was  wrecked  ancj 
the  cargo  totally  loft.  All  thefe  were  fails  admitted  5  nor  was 
it  alleged  by  the  appellants,  that  the  fhip  received  the  fmalleft 
damage,  in  going  into,  or  coming  out  of  Morrifon's  Haven. 
Intelligence  of  this  misfortune  reached  Glafgow  on  the  14th  of 
February,  when  the  refpondents  for  the  firfl  time  faw  the  policy 
of  infurancej  or  underftood  that  it  differed  in  terms  from  their 
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CHAP,    inflruj^ions  to  the  broker,  in  whofe  hands  it  remained,     Ii  did 
nof,  however,  occur  to  them,  that  this  flight  variation  would 
afford  a  pretext  to  the  underwriters  for  refufing  payment ;  nor 
does  it  feem  to  have  then  occurred  to  thofe  gentlemen,    who 
wrote  immediately  to  the  refpondents,  dcfiring  they  would  re- 
queft  the  Carron  Company  to  give  the  neceflary  orders  ior  pre- 
ferving  the  tobacco,  and  forwarding  it  to  //«//,  promifincy  to 
contribute  towards  the  expence,  fo  far  as  they  were  intereiled. 
Upon  the  24th  of  February,  Ijowever,  the  appellants,  in  an  in- 
iliument  drawn  by  a  pubhck  notary,  protcfitd  againfl  the  fhip's 
having  gone  into  Morrifcns  Haven^  as  a  deviation  from  the 
terms  ot  the  policy,  which  orily  contained  a  liberty  to  call  at 
Leith  ;  and  alfjlutely  refufed  pa)'ment of  the  lofs.   On  this  re- 
lufal,  the  relpondents  brought  their  adionagainft  theappellants 
in  the  court  of  admiralty  in  Scotland^  the  only  competent  court 
for  determuiing  queftioiis  about  infurances,  and  other  maritime 
affairs  in  that  country,  in  the  firit  inftance.    The  appellants  put 
in  their  defence,  which  was  followed  by  other  pleadings,  in 
jfanuary  i'j'l<^y  the  Judge  Admiral  pronounced  the  following 
interlocutor  (or  decree)  :   "  Having  confidered  the  whole  cir- 
*'  cumftances  of  this  cafe,  and  in  particular  that  it  is  riot  alleged 
*'  by  the  defenders,  that  the  purfuers  were  in  the  knowledge  of 
*'  the  [hip  the  Kingjlon  being  intended  to  put  into  Morrijons 
*'  Haven y  he  repels  the  defence  pleaded    by  the  defenders." 
The  appellants  reclaimed  againfl  this  interlocutor,  (petitioned 
for  a  review  of  the  fentence),  and  anfwers  being  put  in  to  their 
petition,  the  Judge  Admiral,  becaufe  they  fet  forth,  and  feemed 
to  found  en  cpi>verfdj:ions  between  them  and  the  brokers,  at  the 
time  of  underwiiting  or  fettling  the  terms  of  the  policy,  allowed 
them  to  bring  proof  of  what  paffed  at  and  previous  to  making 
the  infurance.     But  the  appellants  prefented  a  fecond  petition, 
declining  to  go  into  any  proof,  infilling  that  the  caufe  turned 
fmgly  upon  the  words  of  thp  policy,  and  demanding  judgment 
on  the  abftrafl  queflion,  whether  the  veffel  touching  at  Morri- 
Jons  Haveny  wheri  riQt  allowed  by  the  policy,  difcharged    the 
underwriters  r  whereypcn  the  Judge  again  decreed  in  favour 
of  the  refpondents.  The  appella.us  then  fued  out  a  writ  of  fuf- 
penfion  from  the  Court  of  ScfTion,  of  thefe  fentences  of  the 
Judge  Admiral ;  and  after  the  ufual  preliminary  flep  of  pro- 
cedure before  the  Lord  Ordinary,  the  caufe  being  reported  to 
che  whole  bench  of  J-ords^  theif  Lord-fliips  having  before  tbeni 
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the  opinions  of  feveral  of  the  moft  eminent  merchants  both  in    C   H    A    P. 
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England  and  Scotland,  gave  judgment  for  the  refpondents,  in 

the  month  of  January  1776,  in  the  following  terms :  "  Hav- 
"  ing  advifed  informations,  hinc^  inde^  and  confidered  the 
"  policy  of  infurance  and  the  whole  circumflances  of  the  cafe, 
<*  the  Lords  repel  the  reafons  of  fufpenfion,  find  the  letters 
"  orderly  proceeded,"  (that  is,  that  the  appellants  were  obliged 
to  pay  the  fums  underwritten,  in  terms  of  the  Judge  Admiral'j 
decree),  and  their  Lordflilps  decree  accordingly.  The  appel- 
lants having  alfo  reclaimed  agaiiift  this  interlocutor,  it  was,  in 
March  1776,  finally  confirmed.  From  thefe  feveral  decrees 
the  prefent  appeal  was  brought ;  and  the  Koufe  of  Lords  were 
of  opinion,  that  a  wilful  deviation  from  the  due  courfe  of  the  in- 
fured  vo\age,  is  in  all  caies  a  determination  oi  the  policy  ;  that 
from  that  moment,  the  engagement  between  the  infurers  and 
infured  is  at  an  end  ;  that  it  is  immaterial  from  what  caufe,  or 
at  what  place,  a  fubfequent  lofs  arifes,  the  infurers  being  in  no 
cafe  anfvverable  for  it  :  that  the  going  into  Morrijons  Haven 
was  a  wilful  deviation  from  the  due  cour(e  of  a  voyage  from 
Carron  to  Hull :  that  though  it  may  be  true,  as  contended  orj 
the  part  of  the  refpondents,  that  Ihips  failing  through  the  Frith 
of  Forth  have  fometimes  been  permitted  by  the  terms  of  a 
policy,  underwritten  at  the  fame  premium  as  the  prefent  to  go 
into  that  port,  it  could  not  avail  in  the  prefent  cafe,  fince  the 
policy  in  qutftion  had  given  no  fuch  permiflion.  It  was  there" 
fure  ORDERED  AND  AD  J  u  DG  ED  that  the  interlocutofs  com- 
plained of  Ihould  be  levtrfed. 

In  a  late  cafe  upon  a  policy  of  infurance  on  a  fliip  "  at  and  Bcatfonv.  Pow- 
from  Fijhcrow  to  Gottenhurgh,   and  back  to  Leith   and  Cocken-  ^'^''gco^^II^'^' 
2;V,"  it  appeared  that  in  the  homeward  voyage,  fhc  went  Jirfl  to  ^  T-imR,  531, 
Cockenzie,  which  lay  nearer  to  Gotlcnhurgh  than  Leith,  and  was 
flranded  in  the  harbour  of  Cochenzie.     There  was  a  good  deal 
■  of  evidence  given  to  fhew  that  Leith  harbour  was  the  fafer  of 
,  the  two  ;  but  thejury  feemed  to  be  of  opinion,  according  to  a 
I  PQte  taken  by  Lord  Kenyan  at  the  time,  that  tiie  conftrudion 
of  the  policy  was  to  be  made  by  attending  to  the  order  in 
which  the  places  were  named  in  it.     The  jury,  however,  by 
confent  of  partlc-',  to  fave  the  expence  of  going  to  trial  again, 
icund  a  verdift  for  the  plaintiff,  with  peraiifnon  to  enter  a  ver-^' 
^^  for  the  defendant,  if  the  court  Ihould  agree  tl.at  the  above 
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CHAP,    conllru^lion  was  the  true  one.      The  cafe  came  on  to  be  dif- 
t^^      '     t    cuffed  in  court ;  and  they  were  of  opinion,  that  unlefs  there  be 
fome  ufage  proved,  or  fome  fpeclal  fa(£ls  to  vary  the  genera! 
rule,  the  party  infured  muft  go  to  the  feveral  places  mentioned 
in  tlie  policy,  in  the  order  in  which  they  are  named  ;  and  that 
s  to  depart  from    that  courfe   is  a  deviation :  and  one  of  the 

Judges  added,  th^t  the  parties  by  inferting  the  names  contrary  to 
the  natural  order  of  the  places,  fliewed  it  to  have  been  the  in- 
tention of  the  parties  to  vary  the  natural  courfe  of  the  voyage. 
A  verdift  was  entered  for  the  defendant. 

Clafon  V.  Sim-  In  the  argument  of  the  preceding  cafe,  another  was  quoted 
niond,  at  Guild-  |^        ^  ^^  ^j^g  learned  fudges,  as  having  been  decided  before 

ball,  Hil.  fiUliiii$       /  _  J       &     '    ^  b 

J74».  Lord  Chief  Juftice  Lee,  where  in  an  infurance  on  the  Gothic 

Lyon  at  and  from  London  to  her  ports  of  dijcharge^in  the 
Streights  as  high  as  AleJ/ina,  his  Lordlhip  was  of  opinion,  as 
(he  did  not  ftop  at  Marfeillcs  (for  which  place  fhe  had  a  cargo) 
in  her  way  to  the  Streights,  but  meant  to  take  it  in  her  return, 
that  this  was  afling  contrary  to  the  terms  of  the  policy  :  for 
by  her  ports  of  difcharge,  muft  be  underftood  fuch  ports  as  it 
was  intended  goods  fliould  be  delivered  at,  and  the  firll  of  thefe 
was  Marjeilles. 

Thefe  principles  being  once  eftablifhed,  it  follows,  as  a  necef- 
•  fary  confequence,  that  however  fliort  the  time  of  deviation  may 
be,  if  only  for  a  fmgle  night,  or  even  for  ain  hour,  the  under- 
writer is  equally  difcharged,  as  if  there  had  been  a  deviation  for 
weeks  or  months :  for  the  condition  being  once  broken,  no  fub- 
fequent  aft  can  ever  make  it  good. 

Cock  V.  Town-  The  fhlp  George  was  bound  from  Cork  to  yamaica  with  a 
Lord  Camden  convoy  in  the  courfe  of  a  war  :  the  captain,  in  concert  with 
Ch.  Jiift.  f^,^j  other  vedcls,  took  advantage  of  the  night,  and  being  ihips 

of  force,  cruifcd,  and  thereby  deviated  out  of  the  dire6l  courfe 
of  their  voyage,  in  hopes  of  meeting  with  a  prize.  Lord  Cam- 
den clearly  held,  and  a  fpecial  jury  of  merchants,  agreeably  to 
[  299  ]  his  direftions,  determined,  that  from  the  moment  the  George 
deferted  or  deviated  from  the  direct  voyage  to  Jamaica^  the 
policy  was  difcharged. 

In  a  modern  cafe,  however,  it  feemed  to  be  the  general 
•pinion  of  Lord  Mansfeld,  and  a  fpecial  jury,  and  was  fworn 
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to  be  the  ufage  by  feveral  witnefTes,  that  if  a  merchant   fhip  C   H    A  P> 
carry  letters  of  marque,  ftie  may  chafe  an  enemy,  though  fhe    >   ^^^     f 
may  not  cruijey  without  being  deemed  guilty  of  a  deviation. 

On  an  infurance  of  the  Mary  at  and  from  London  to  Cork  and  Joiiy  v.  Walker, 
the  ffyi  Indiesy  the  queftion  was  whether  a  (hip,  having  letters  Eaii.  Vac.  17S1, 
of  marque,  could  chafe  an  enemy's  fhip,  without  being  faid  to 
have  deviated.  The  fatls  were,  that  in  the  night  the  Mary  had 
defcried  a  Spanijh  fail ;  and  after  chafing  lofl  fight  of  her  for  fix 
hours  till  the  morning,  when  they  engaged.  The  Mary  did 
not  make  a  prize  of  the  SpaniJJj  fail,  but  fhe  proceeded  on  her 
voyage,  and  was  afterwards  captured.  It  was  agreed  on  all 
hands,  that  a  fhip,  in  fuch  circumflances,  might  not  cruifc  ; 
and  feveral  witnefTes  fj)ok.e  to  the  ufage  and  practice  of  fhips, 
which  carried  letters  of  marque,  chafing  an  enemy.  It  was 
admitted  on  the  part  of  the  infurers,  that  if  an  enemy  came  in 
the  way,  the  fhip  mufl  defend  or  engage ;  but  contended, 
that  if  the  letter  of  marque  lofl  fight  of  the  enemy,  that 
it  was  no  longer  chafing,  but  crulfing.  hord  Alan f eld  ]e{t 
it  upon  the  evidence  to  the  jury,  who  found  for  th»  plaintiffs  5 
thereby  deciding  the  queflion  in  the  afHrmative. 

In  a  late  cafe  which  came  before   the  Court  of  King's  ^^^''^  >•  Byi-cmr, 

T»        1  •        r  •    1       u      T     1  .6  Term  R.  37i>. 

jDCnch  upon  a  motion  lor  a  new  trial,  the  Judges  were  unam-  ant?,  r.  91, 
moufly  of  opinion,  that  if  the  affured,  without  the  knowledge 
of  the  underwriters,  take  out  a  letter  of  marque,  (but  with- 
out a  certificate,  which  by  the  prize  aft  of  the  33  Geo.  III^ 
ch.  66,  f.  15,  is  abfohitely  neceffary  to  its  validity),  for  the 
purpofe  of  inducing  the  feamen  to  enter,  and  without  any 
intention  of  cruizing,  this  does  not  fo  effentially  vary  the 
rifk  as  to  avoid  the  policy. 

The  do61rine  that  a  voluntary  deviation  from  the  voyage 
infured  vitiates  the  policy,  has  been  held  to  be  applicable  to 
an  infurance  u^on  freight  as  vrell  as  to  an  infurance  upon  fliip 
and  goods. 

Thus  in  a  cafe  upon  a  policy  of  affurance  on  freight  of  the  Murdock  v. 
fhip  Bethiab  at  and  from  Bourdeaux   to  Firginiat  warranted  Gundhnir'au'w' 
vfwmr««  fliip  and  property :  the   declaration  alleged  that  the  Tna.  i7gj, 
fhip  was   an  American  fiiip   and  the  property  of  American  flib- 
jeds.    The  plaintiff  proved  the  Ihip   to   be  Americany  and  it 

was 
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CHAP,  was  to  have  been  contended  upon  the  part  of  the  defendanfj 
that  the  warranty  extended  to  the  goods  on  board  as  well  as 
to  the  fhip  :  but  upon  the  evidence  it  appeared  that  the  goods, 
whether  American  ox  rfot,  were  to  be  carried  in  the  flnp  from. 
Bourdeaux  to  Saint  Domingo^  and  that  (he  was  only  to  call  at 
JVorfolk  in  Virginia  for  orders  ;  this  rendered  it  unneeefl'ary  to 
difcufs  or  decide  the  queftion  upon  the  conftruilion  of  the 
•warranty,  Lord  Kenyan  being  of  opinion,  that  the  under- 
writers upon  this  policy  had  a  right  to  expe6l  that  the  goods 
tipon  which  the  freight  was  payable  were  config.ned  to  Virginiri^ 
lind  that  if  the  freight  was  payable  for  the  carriage  of  them 
from  Bourdeaux  to  Siiint  Domingo^  the  underwriters  were  not 
liable  for  the  lofs,  though  the  (hip  was  to  call  at  Norfolk  for 
orders,  the  freight  payable  being  in  fuch  cafe  diU'eient  from 
the  freight  infured  :  plaintiff  was  nonfuitcd,  and  no  applica- 
tion was  made  to  fet  it  afide. 

Roccusri,  5*.  But  though   the  confequences  of  a  voluntary  deviation  are 

fatal  to  the  validity  of  the  contraft  of  infurance,  yet  where- 
ever  the  deviation  arifes  Irom  neceffity  and  a  jufl  caufe,  the 
underwriter  ftill  remains  liable,  although  the  courfe  of  the 
voyage  is  altered; 

Elton v.Brogdcn,  This  rule  is  illuftrated  by  the  following  cafe.  The  fhip' 
vide  aate,p!  87  Mediterranean  went  out  in  the  merchants  fervice  with  a  letter  of 
marque,  and  bound  from  Briflol  to  Newfoundland^  infured  by 
the  defendant.  In  her  voyage  file  took  a  prize,  and  returned 
with  it  to  Briflol^  and  received  back  a  proportionable  part  of 
the  premium.  Then  another  policy  was  made,  and  the  (hip  fet 
out,  with  exprefs  orders  from  the  owners,  that  if  another  prize 
t  3®^  3  was  taken,  the  captain  fhould  put  fome  hands  on  board  fuch 
prize,  and  fend  her  to  Brijlol^  but  that  the  (hip  in  queftion 
fliould  proceed  with  the  merchants  goods.  Another  prize  was 
taken  in  the  due  courfe  of  the  voyage,  and  the  captain  gave 
orders  to  fome  of  the  crew  to  carry  her  to  Briflol^  and  defigned 
to  go  on  io  Newfoundland :  but  the  crewoppofed  him,  and  in- 
fifted  he  fhould  go  back,  though  he  acquainted  them  with  his 
criers  ;  upon  which  he  was  forced  to  fubmit,  and  on  his  re- 
turn liis  own  fliip  was  taken,  but  the  prize  got  in  fafe.  And 
now  in  an  adion  againfl;  the  underwriters,  it  was  infilled,  that 
this  was  fuch  a  deviation,  as  difcharged  them.     But  the  court 

and 
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ancJ  jury  held,  that  this  was  excufed  bv  the  force  upon  the    C  H  A   P. 
jnafler,  which  he  could  not  rcfifl ;  and  therefore  fell  within  the  ^  ^j 

excufe  of  neceflTity,  which  had  always  been  allowed.     So  the 
plaintiff  had  a  verdift  for  the  fum  infured. 

The  general  writers  upon  this  fubjeft  have  enumerated  the 
various  circumflances,  which  will  operate  as  a  juftification  to 
the  infured,  for  leaving  the  direft  track  of  the  voyage,  upon 
the  ground  of  ncceflity  and  reafonable  caufe  :  fuch  as  to  repair  Roccus  5?.  San-*. 
his  vefTel,  to  cfcape  from  an  impending  ftorm,  or  to  avoid  an  !!l5'i,'^  ^l^'^' 
enemy.  In  our  reports  of  decifions  in  the  EngU/fj  courts  of  juf- 
tice,  we  find  inftances  of  all  thefe  various  excufes  being  allowed 
as  fufficient  to  juftify  a  deviation  ;  and  alfo  another  fpecies  of 
excufe,  namely,  to  meet  a  convoy,  which,  indeed,  is  nearly 
connefted  with  that  of  avoiding  an  enemy.  I  fliall  rank  all  the 
cafes,  which  apply  to  this  branch  ot  our  enquiry,  under  thefe 
fcveral  divifions. 

The  firft  ground  of  necelTity  which  juftifies  a  deviation,  is 
tlipt  of  going  into  port  to  repair.  If  a  fhip  is  decayed,  and  goes 
to  the  neareft  pla«e  to  refit,  it  is  no  deviation  \  becaufe  it  is  for 
the  general  Intereft  of  all  concerned,  and  confequently  for  that 
of  the  underwriters,  that  the  fhip  fhould  be  put  in  aproper  con- 
dition, capable  of  performing  the  voyage. 

The  fliip  Eyks,  being  at  Bengal  in  the  year  1732,  the  ov/ner  Mottcux  and 
employed  a  Mr.  Halheadto  infnre  this  fhip  in  xhe  London  In-  f^^''  "^  „'t^ 

^  ^  London  Affu- 

furance  Ofnce  for  500/.  the  adventure  thereon  to  commence  ranee  Companyj 
from  her  arrival  at  Fort  St.  George^  and  thence  to  continue  till  ^ "       ^^^' 
the  faid  fliip  fhould  arrive  at  London ;  and  that  it  fhould  be 
lawful  for  the  faid  fhip,  in  the  faid  voyage,  to  flay  at  any  ports     r  nQi   1 
or  places  without  prejudice.     The  Eyles  came   to  Fort   St. 
George  in  February  1733J  in  her  way  to  England'^  but  being 
leaky,  and  in  very  bad  condition,  upon  the  unanimous  advice 
of  the  governor,  council,  commanders  of  fhips,  i^c.  flje  failed 
for  Bengal  to  he  refitted-^    and  after  being  flieathed,  in  her  re- 
turn upon  her    homeward-bound    voyage,    fhe  flruck   upon 
the  Engilee  Sanda,  and  was  loft.      Evidence  was  read  on  the 
part  of  the  plaintiffs,  to  prove  that  Bengal  was  the  proper  place 
to  refit,  and  that  the  fliip  went  thither  for  that  reafon  ;  that  this 
was  a  voyage  of  necefTity,  and  not  a  trading  voyage,  for  fhe 
took  nothing  on   board    but  water,  provifions,  and  ballafl. 

c  c  When 
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CHAP     When  this  caufe  came  on  to  be  heard  before  Lord  Chancelldf 

XVII  •  ... 

i,^^,,^    rlt    Haf{kurckey  he  refufcd  to  decide   it,  but  direfted  an  ifFue  a{ 

-  law.  HisLordfliip,  however, ^bfcrved,  that  the  general  prin- 
ciples laid  down  by  the  plaintiff's  counfel  were  right,  as  flref^ 
of  weather,  and  the  danger  of  proceeding  on  a  voyage,  when 
a  fliip  is  in  a  decayed  condition  :  and  in  fuch  a  cafe,  if  flie 
went  to  the  neareff  place,  lie  Ihould  oonfider  it  equally  the 
fame,  as  if  fhe  had  been  repaired  at  the  very  place  from 
whence  the  voyage  was  to  commence,  according  to  the  terms 
fcf  the  policy,  and  no  deviation.  It  is  a  very  material  circum- 
Sance,  that  the  governor  ordered  the  lading  to  be  taken  out,  ta 
ihew  the  nccelTitycf  the  (hip's  being  repaired;  but  there  is  not- 
a  fyllable  of  proof  why  fhe  might  not  have  been  equally  repair- 
ed at  Fort  Sf.  George.  His  Lordfhip  therefore  direfted  an  ifTue 
ro  try,  whether  the  iofs  in  July  1733*  was  a  lofs  during  the 
voyage,  and  according  to  the  adventure  which  was  agreed 
(ipon,  or  intended  to  be  infurcd.  On  a  trial  at  Guihlhalt 
in  the  court  of  Common  Pleas,  the  ji>ry  found  in  favour  of  the 
plaintiff. 

Guibert  v.Rfsci-  This  was  an  aftion  on  a  policy  of  rnfurance  on  the  Nancy^  at< 
J.'oiid.  Hii.  Vac.  and  from  La  Rochelle  to  the  coall  of  Africa^  during  her  flay 
*"^^'  and  trade  thereon,  and  at  and  from  thence  to  her  port  of  dif- 

charge  in  the  iffand  of  kit.  Domingo.  Three  days  after  the  (hig 
failed  troni  La  Rcehellsy  flie  met  with  a  gale,  which  ftrained  he? 
learns,  and  (plit  her  mizen-yard  and  rigging.  The  crew  came 
in  a  body  to  the  captain,  uefrring  for  the  prefervation  of  their 
lives  to  make  to  fome  port  to  repair.  The  veffel  being  a  ne\y 
f  ;^Q2  f  one,  and  the  -captain  finding  that  fhe  had  too  little  ballaff, 
complied,  and  put  imo  Lijlon,  the  nearefl  port ;  from  whence, 
after  taking  in  500  rolls  of  tobacco  as  ballaft,  he  proceeded  to 
the  coaft  of  Guinea^  traded  there,  and  the  fliip  was  afterwards- 
captured  ia  the  fight  of  St.  Domingo^  before  Ihe  arrived.  The 
tlefendant  infilled,  that  going  into  Lifion  was  a  de%-iation,  and 
called  witneffes,  who  were  of  opinion,  that  in  the  latitude  ir* 
which  the  florm  happened^cthere  could  be  no  difficulty  in  re- 
pairing all  the  damage  the  vcficl  was  defcribed  to  have  received,. 
even  in  the  worft  weather,  as  fhe  might  have  proceeded  to  thj 
coaft  of  Africoy  and  repaired  there  at  a  Icfs  expence  ;  and  thai 
a  Ihip,  loaded  like  that  in  quefiion,  could  not  need  additional 
ballaft.     On  the  crofs  examination,  it  ^ame  out  that  the  pre- 
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tYiunn  would  not  have  varied^  had  the  voyage  been  by  llie  way    C   ^   A   P. 

Lord  Mansfield  left  it  to  the  jury,  on  the  ground  of  nccef- 
fity  to  go  to  Lijlmi  for  repairs.  He  faid,  that  much  depended 
upon  the  circumftance,  that  no  additional  premium  would 
have  been  required  for  liberty  to  touch  there.  If  the  jury  be- 
lieved the  evidence  of  the  witnelTes,  they  muft  find  for  the 
plaintiff,  for  that  the  whole  of  the  defendant's  cafe  refted  merely 
upon  furmife  and  fufpicions  alone.  The  plaintiff  accordingly 
had  a  verdi6l. 

The  next  excufe  for  leaving  the  dlre£l  coUrfe  is  ftrefs  of 
■weather.  Upon  this  point  the  rule  is  this,  that  wherever  a 
Ihip,  in  order  to  efcape  a  florm,  goes  out  of  the  dire£l  CQurfe  ; 
cr  when,  in  the  due  courfe  of  the  voyage,  is  driven  out  of  it  by 
jRrefs  of  weather,  this  is  no  deviation  ^  bccaufe  it  was  occa- 
sioned by  the  a6l  of  God,  which,  by  a  maxim  of  law,  Is  faid 
to  work  an  injury  to  no  man.  It  has  alfo  been  held,  that  if  a 
?lorm  drive  a  fliip  out  of  the  courfe  of  her  voyage,  and  fhe 
do  the  beft  fhe  can  to  get  to  her  port  of  deflination,  fhe  is 
not  obliged  to  return  back  to  the  point  from  whence  fhe  was 
driven.     This  rule  is  exemplified  by  the  following  cafe. 

In  an  a^lion  on  a  policy  of  infurance  of  the  fliip  Atlatitlc^  Httringtort  v. 

1  r  ■!        •   1  r  /->       I        J  n        -rr-     %  Halkeld,  Silt.  \t\ 

warranted  to  (ail  with  convoy  from  hnglandio  St.  Kilt  s  on  or  Lond.  Mich. 

before  the  firfl  ai  Augujt ;  the  queflion  was,  whether  there  had  ^'"^'  ^'^'^^' 

been  a  deviation.     The  fhip  was  feparated  from  her  convoy  by 

a  florm.    The  captain  being  examined,  faid,  his  obje6l,  after      [  3O3  ] 

his  reparation,  invariably  was  to  gain  St.  KitCs^  or  to  fall  in 

with  the  convoy.     That  the  fhip  was  taken  by  an  American 

privateer  in  lat.  34.  Ion.  59.     Several  captains  were  examined, 

who  fwore,  that  they  would  have  taken  the  fame  courfe  to  get 

to  St.  Kitt'sj  or  regain  the  fleet. 

Lord  Mamjield. — "  The  fingle  queflion  is,  whether  the  cap- 
tain was  taken  as  he  was  going  to  St.  Kitt's.  If  he  was  not, 
he  is  perjured.  The  account  he  gives  is,  that  on  the  28th  of 
July  there  was  a  florm,  which  feparated  the  fleet :  that  he  did 
all  he  could  to  get  to  St.  Kitt'sy  and  to  direa  his  courfe  fo  as 
to  meet  the  convoy  crofTing.  The  captain  goes  on  the  ground 
not  to  reafon,  but  to  obey,  be  the  confequence  what  it  might, 

cc  2  He 


3^3  OFDEVIATION. 

^    XVn   ^'    ^^  ^"o^^s  nothing  of  the  infurance  :  he  fays  to  hlmfelf,  If  f 

V'-V'^w'   °^^>'>  ^  ^"^  ^0"ig  right.     As  to  the  pioteft,  I  do  not  fee  ihat- 

it  contradifts  the  captain's  evidence..     Other  captains  have 

looked  at  the  log.book  or  journal ;  and  they  fay,  they  vvouli^ 

have  held  the  fame  courfe.'* 

^  Verdia  for  the  plaintiff. 

Upon  the  fubjed  of  a  deparlure  from  the  couvfe  of  the.voy-* 
Sgc,  on  account  of  flrefs  of  weather,  another  very  important 
point  has  lately  been  determined,  though  the  fame  principle 
luns  through  all  the  cafes,  that  whatever  happens  by  the  aa 
of  God,  {hall  not  be  imputed  to  man.  On  this  ground  it  haj 
been  held,  that  if  a  fliip  be  driven  out  of  her  port  of  loading 
by  flrefs  of  weather  into  another,  and  then  does  the  beft  Ihe 
Can  to  get  to  her  port  of  deftination,  it  /hall  not  be  deemed  4 
deviation,  though  fhe  do  not  return  to  the  port  from  whence 
flie  was  driven. 

S.'/n  Term'"''       ^^^^.  ""^^^  ''^'^  ^"''^^'^^  ^"^  ^'^^  art  adioH  upon  the  cafe  agalnft 
Rep!  p.  22.  the  defendant,  for  not  having  infured  a  fhip  and  cargo,  purfuarit 

to  the  orders  of  the  plaintiff,  by  means  whereof  he  was  damni- 
fied, the  fhip  having  been  lofl  {a).     It  was  tried  before  Mr. 

Juftice' 

tvnkinfon  v.Co-        ('^)  ^*  '""Y  ^*  proper  to  explain  tlie  nature  of  this  aaion.    When  a  man  under- 

Vcrdale,  Sittings   takes,  cither  by  an  implied  or  cxprcfs  promife,  to  do  a  thing  for  another,  and  he 

GuildhalUfter      "'^^'"^*  '"^  '^'^  '''  ""'  '^°"  "  unfkilfuUy,  the  law  gives  the  perfon  injured  an  adion 

Mich.  Term,         ^^r  the  negligence.     This  is  the  cafe  in  queftion  with  refpcft  to  infurance  ;  and  the 

34  Geo.  III.  only  difference  between  this  adion,  and  that  on  a  policy  agau.ft  the  underwriters, 

is  in  point  of  form  ;  for  the  plaintiff  in  this  adion  is  entitled  to  recover  the  exa<ft 

fum  he  ordered  to  be  infured :  and  the  defendant  i,  entitled  to  every  benefit,  of 

*-hich  the  underwriter  could  have  taken  advantage,  fuch  as  f,aud,  deviation,  non> 

TTompliance  with  warranty,  <£fc. 

Smithv.Ijiftclles       In  a  late  cafe,    the  whole   law  upon  this  ad  ion  waj  very  fully  and  acmratcly 
a  Term  Rep.  ftated  by  Mr.  Juftice  Bu/Ur,  and  affented  to  by  the  whole  Court ;  and  upon  this  ocr 

"  c^''^"  ^^^^  learned  judge  mentioned  the  three  inftances  in  which  fuch  an  order  t« 

infure  muft  be  obeyed,  othcrwife  this  aftion  will  lie.  Firft,  'where  a  merchant 
abroad  has  effeds  in  the  hands  of  his  correfpondent  here,  he  haj  a  right  to  cxped  that 
he  will  obey  an  order  to  infure,  bccaufche  is  entitled  to  call  his  money  out  of  the 
Other's  hands  when  and  in  what  manner  he  plcafcs.  The  fecond  clafs  of  cafes  i!,where 
the  merchant  abroad  hasnoeffecflsinthchandsof  his  correfpondent,  yet  if  the  courfe  '' 
of  dealing  between  them  is  fuch,  that  the  one  has  been  ufed  to  fend  orders  for  infu- 
isnccj  and  the  other  to  comply  with  them,  the  former  has  a  right  to  exped  that  his 
orders  for  infurance  will  iiill  Lc  obeyed,  unlcf.  the  latter  give  him  notice  to  difcon. 
tinw  that  courfe  of  dealing.  Thirdly,  If  lUt  merchant  ?biwu3  fend  bills  of  lading  r« 

his 
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Tufllce  Bidkr  at  GulJdhalL  at  tlie  fittings  after  Trlnlly  Term    CHAP. 

.     .  XVII. 

1785  ;  and  a  verdift  was  found  for  the  plaintiff.  ^^^,,.^,,1^^ 

Upon  a  motion  for  a  new  trial,  the  fafls  appeared  to  be  thefe  • 
The  plaintiff,  who  lived  at  St.  Klft's^  wrote  a  letter  to  the  de- 
fendant, dated  the  30th  of  Jpril  1 78 1,  informing  him  that  he 
intended  to  purchafe  a  fhip,  and  offering  the  defendant  a  fhare* 
On  the  4th  of  May  1 7  8 1 ,  he  wrote  a  fecond  letter  to  the  defen- 
dant, acquainting  him,  that  he  had  purchafed  the  fhip,  but  had 
only  a  fhare  in  it  himfelf,  the  refidue  being  divided  into  three 
or  four  more  fliares,  one  of  which  he  had  referved  for  the  defen- 
dant, in  cafe  he  fhouldwifli  to  be  concerned;  and  directing  an  in- 
furance  upon  the  fhip  at  and  from  St.  Kittys  to  Londouy  warranted 
to  fail  with  convoy.  On  the  28th  of  y^/w,  the  defendant  wrote 
to  the  plaintiff,  that  he  had  no  objedion  to  a  fourth,  or  a  [  305  1 
fliare  equal  to  the  plaintiff's.  On  the  third  oi  July^  the  plain- 
tiff informed  the  defendant,  that  the  fliip  had  left  the  port  to  take 
in  her  cargo ;  that  ffie  let  go  an  anchor  at  Sandy  Point,  but  as 
the  wind  blew  frefh,/?)^  dj'ove  out-,  and  could  not  come  In  again  \ 
that  jhe  was  obliged  to  go  to  Eufiatiiis^  and  he  therefore  hoped 
that  the  defendant  had  not  negle6led  to  make  the  infurance, 
for  fear  of  accidents.  The  defendant,  on  the  19th  of  July, 
wrote  thus  to  the  plaintiff:  "  The  infurance  you  ordered  fhall 
*'  be  done."  Plaintiff  again,  on  the  25th  of  July,  wrote, 
i];at  the  I'riendfinp  did  all  in  her  power  to  get  up  from  St.  Eujia^ 
tiusy  but  cculd  not,  and  therefore  he  fold  her  to  Mr.  ^ofs  at  £u.. 
Jiatius.  I  have  already  tranfcribed  as  much  of  the  feveral  letter^ 
as  are  material  to  the  fubjedl  of  this  chapter ;  in  addition  to 

his  correfpondent  here,  he  may  engraft  on  them  an  order  to  infiire,  as  the  imphed 
condition,  on  which  the  bills  of  lading  fh.ili  be  accepted,  wl.ich  the  other  mult 
obey,  if  he  accept  them,  for  it  is  one  entiie  tranladtion.  For  if  the  commiflion 
from  abroad  confift  of  two  parts,  the  one  to  accept  the  bill  of  lading,  the  other  to 
caufe  an  infurance  to  be  made,  the  correfpondent  cannot  accept  it  in  part,  and  lejcvtt 
it  as  to  the  reft. 

So  alfo  if  a  merchant  here  accept  an  order  for  infurance,  and  limit  the  broker  to    ';'' *"*^*  ^-  Teli- 
»      r      II  •         •  r      •  r     1-  •         •   /-  '  u     ' '  .  '.      -  '  'air,3ittings  aiccf 

too  fmall  a  premium,  m  confequence  of  wincn  no  mfurancc  can  be  procured,  he  is   Trinitv  i°86 

Jiable  to  make  good  the  lofs  to  his  correfpondent.       '  before  Mr.  Juf- 

tice  Buller, 
But  if  a  perfon,to  whom  fuch  orders  arefent,  does  what  is  ufual  to  get  the  iiifu-    2  Term  R.  18S , 
rantc  made,  that  is  fufficient;  becaufe  he  is  no  infurer,  and  is  not  obliged  to  get  "'^^^  ('')• 

infurance  at  all  events.     Thus  if  he  fend  to  Lloyd's  and  the  underwriters  lefufe  to  ^™"-"^-  ^°°" 

•  '  gan,  2  Term  R. 

take   the  nlk  at  any  premium  ;  and  he  afterwards  fend  to  get  infurance  done  at   1S8  note  («)  ' 

Keivcafle,  he  has  done  his  duty,  and  can  never  afterwards  be  charged  in  thisa(flion,    ^''"^  Prius  bc- 

Bicie  ef-jetiaily  if  the  plaintiff  adopt  and  approve  hi»  afts,  ti"^?,  ^'^4  J"'^^** 

c  c  3  wl^ich,  ,-s.; 
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which,  the  following  f^as  appeared  in  evidence :  That  the 
n^^p  Friendjh!p  had  failed  from  St.  Eujlatius,  on  the  ift  of 
^y//?  with  the  convoy,  and  that  fhe  had  afterwards  foundered 
at  fea  ;  that  St.  Eujiatius  is  in  the  direa  road  to  Lv:don  from 
St.  K,tt\^  and  the  convoy  from  St.  KUt's  always  looked  into 
St.  Et^attus,  to  take  up  any  iliips  that  might  be  there;  that  if 
the  /r..;;^»had  failed  from  St.  Kitt\  (he  muft  have  gone  by 
EuJJattus',  but  would  not  have  flopped  there  :  that  when  fhe 
w.as  driven  to  St.  Eufratlus,  after  maki.g  feveral  efarts  t.  get 
had  to  St.  Km^s  to  finifh  her  loading,  and  hnding  (he  could  not 
Succeed,  /he  then  took  in  the  re(t  ofher  loading  at  St.  Eujiatius. 

At  the  trial,  feveral  grounds  of  defence  were  made;  hut  the 
only  one,  material  for  our  confideration  was,  that  the  remaining 
at  Si.  Eujiattm,  and  not  going  back  to  St.  Kiti\  was  a  devia! 
t.on.  The  learned  judge,  who  tried  the  caufe,  was  of  opinion 
that  It  was  not  a  deviation,  being  occafioned  by  ftrefs  of  wea- 
ther. Upon  this  ground,  amongft  others  the  motion  for  a 
new  tnal  was  founded. 

After  argument  at  the  bar. 

Lord  Mamjield^^^d,  "  The  only  matenal  queilion  Is,  whether 
there  is  a  deviation  in  this  cafe:  and  that  depends  on  the  evi 
dence.     If  a  itorm  drive  a  (hip  out  of  her  voyage  mtoany  port^ 
and  being  there,  (he  does  the  beft  (he  can  to  get  to  her  pon  of 
deftmation,  (he  is  not  obliged  to  return  back  to  the  point  from 
7^^^'^^  ^;  --/J-- ;  but  here  the  wi.nefTes  fay,  (].e  tried 
[  306  ]      to  get  back  to  St.  Kut\  and  could  not :  and  it  is  a  much  eafier 
navigation  to  go dlreaiy  from  St.  Eujiatius  to  L.ukn^  than  to  g. 
back  to  St.  K^trs  firil.     And  as  to  the  taking  in  the  carg/a. 
S^.EuJiaitus,  I  do  not  find  that  the  fhip  loil  any  time  by  it 
Every  thing  is  the  effea  of  the  florm,  and  occaSoned   by  i/ 
This  IS  the  only  point,  on  which  I  had  any  doubt,  and  it  re' 
quired  fome  confideration.     It  was  a  (jueflion,  which  was  pro- 
per  t«  be  left  to  a  jury,  whether  this  was  the  fame  vovagc  or 
not,  and  they  have  determined  it."  ' 

Mr.  Juaice  //7//..  inclined  to  a  different  opmion.  «  Mv  only, 
doubt  IS,  whether  it  was  the  fame  voyage  as  that  infured.  Sc, 
far  as  the  fliip  was  driven  by  lliefsof  vveather.fu  far  there  is  an 

exception. 
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txception.  When  fhc  is  driven  to  6'/.  Aw/P^/mf,  (he  attempts  C  H  A  p. 
^o  get  back  to  S/.  Kilt's ;  but  1  tlo  not  find  that  flie  made  any  at-  ^^^^  ' 
tempt  to  get  to  London  at  that  time.  When  (lie  was  at  St.  £:<- 
Jlatius^  the  owner  of  the  (hip  fold  her  to  Rojsy  who  loaded  her 
afrefii  with  tobacco  inftead  of  fugar,  which  was  to  have  been 
her  original  cargo  ;  fo  that  there  is  a  new  cargo,  a  new  owner* 
and  a  new  voyage.  In  thefe  cafes  we  lean  very  much  to  devi- 
ation. In  a  cafe  lately  determined  in  this  court,  it  was  held^ 
that  going  to  Beaumafisy  though  only  a  few  leagues  out  of  the 
way,  was  a  deviation.  It  ftrikes  me  as  a  cafe  of  fome  difficulty  : 
perhaps  the  jury  had  not  evidence  enough  laid  before  them,  on 
which  to  determine  ;  for  there  is  nothing  faid  on  the  part  of  the 
defendant  as  to  the  ufual  courfe  of  the  voyage.  The  rifk  was 
certainly  encreafed  by  the  (hip's  continuing  at  St.  Eujlatius  fo 
long;  for  the  infurance,  if  good  at  all,  was  good  all  the  time  (he 
lay  by  at  St.  Eufiatius  ;  and  (he  might  have  continued  thera 
much  longer.  In  my  opinion,  it  is  very  well  worth  the  re-con- 
fideration  of  a  jury.** 

Mr.  Juftice  AJhhurJl. — "  This  ought  to  be  confidered  as  the 
fame  voyage  infured.  Wherever  a  Ihip  is  driven  by  ftrefs  of 
weather  out  of  her  own  port  into  another,  that  (hall  not 
be  confidered  as  a  deviation.  Here  the  fhip  was  force4 
by  ftrefs  of  weather  to  go  to  St,  Eujiatius ;  and  being  there, 
fhe  endeavoured  feveral  times  to  get  back  to  St.  Kiti*Sy  but 
without  effeft.  In  fafl  it  was  better  for  the  parties  that  tliQ 
cargo  fliould  be  completed  at  St.  Eujlatius ;  he^  continuing 
there,  rather  diminifhes  the  rilk  than  otherwife  ;  becaufe  if  Ihe 
had  gone  back  to  St.  Kitt'sy  it  would  have  taken  up  a  longer 
time.  If  then  every  thing  wa§  done,  that  could  be  done,  un-  [  xon  1 
der  fuch  circumftances,  for  the  benefit  of  the  adventure,  this 
JJiall  not  vacate  the  policy." 

Mr.  Juftice  Bullcr. — "  It  has  been  much  relied  on  in  thi^ 
cafe,  that  there  was  a  change  of  property  ;  but  that,  in  my 
opinion,  makes  no  difference.  Then  laying  that  out  of  the 
Queftion,  and  fuppofing  the  fiiip  as  not  being  fold  to  Rojs^  I  will 
firft  confider  whether  this  is  a  different  voyage.  But  that 
cannot  be,  as  it  would  be  contrary  to  the  evidence  :  neither  is 
it  true,  that  the  velTel  afterwards  purfued  the  fame  voyage  by 
Occident  j  for  tliat  part  of  the  cargo,  which  fhe  took  in  at  St. 

c  c  4  Kitrs 
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CHAP.  Kitt*Si  continued  on  board  of  her  the  whole  time,  and  the 
original  intention  of  the  fhip's  coming  to  Lomlou  was  jikewifc 
continued  :  the  parties  never  thought  of  a  different  voyage. 
But  it  is  faid,  that  (lie  took  in  another  cargo  at  Si.  EuJIatius  : 
what  fays  the  evidence  ?  Where  a  captain  has  not  taken  in  a 
full  cargo,  it  is  ufual  to  take  in  the  reft  at  S/.  Eu/Iatius ; 
fuch  was  proved  to  be  the  cuftom  of  the  voyage  :  and  it  was 
proved,  that  on  a  vo'unfaiy  a£l  of  the  captain's  going  to  Sf, 
Jiujlaiius^  the  policy  would  have  proteded  the  fliip's  ftay  there  ; 
a  fortiori  it  will,  when  the  ihip  was  driven  there  by  ftrefs  of 
weather.  As  to  the  defendant's  not  being  prepared  at  the 
trial  to  anfwer  the  ufage,  he  ought  to  have  come  prepared 
with  that,  which  was  the  gift  of  his  defence.  Then  v/as  the 
lifk  altered  ?  had  it  been  fo,  it  was  in  the  defendant's  power  to 
have  proved  it  :  but  there  was  no  proof  that  it  was  altered  ; 
part  of  the  fame  cargo  continues ;  nor  does  it  appe~ar  that  they 
meant  to  alter  the  cargo,  for  (he  endeavoured  to  get  back  to 
St.  Kittys  to  take  in  the  reft;  but  was  prevented  by  ftorms. 
i  think  the  rifk  would  in  reality  have  been  much  greater  if  Ihe 
had  gone  back  \  for  flie  muft  have  come  by  the  way  of  St^ 
Eujlal'ius  again  in  her  paffage  home.-  The  part  of  her  cargo, 
which  was  taken  in  at  the  time  the  fhlp  was  driven  from  St, 
KitCs^  has  already  been  paid  for  by  the  defendant  ;  even  this 
would  not  have  been  paid  for  by  the  defendant,  if  he  had  con- 
ceived that  the  voyage  had  been  at  an  end."  The  learned 
judges  therefore,  except  Mr.  Juftice  IVilles^  after  giving  their 
opinions  upon  the  other  points  in  the  caufe,  ordered  the  rule  for 
a  new  trial  to  be  dlfcharged. 

r  '^oS   1  ^  deviation  may  alfo  be  juftified,  if  done  to  avoid  an  enemy, 

or  feek  for  convoy  ;  becaufe  it  is  in  truth  no  deviation  to  go 
cut  of  the  courfe  of  a  voyage,  in  order  to  avoid  danger,  or  to 
obtain  a  proteftion  again  ft  it. 

Bond  V.  Gon-  In  an  adion  upon  a  policy,  which  was  to  Infure  the  WilUam 

fai€«,  2  Saik.  GaJky  in  a  voyage  from  Bremen  to  the  port  of  London^  war- 
ranted to  depart  with  convoy ;  the  cafe  was  this,  the  Galley  fet 
fail  from  Bremen^  under  the  convoy  of  a  Dutch  man  of  war  to 
the  Elb^  where  they  were  joined  by  two  other  Dutch  men  of 
\irar,  and  feveral  Dutch  and  Englijh  merchant  fhips,  whence 
they  failed  to  the  Texely  where  they  found  a  fquadron  of  Englijh 
men  of  war  and  an  Admiral.      After  a  ftay  of  nine  weeks, 
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they  fet  out  from  the  TexeU  and  the  GaUey  was  feparated  in  a  C  H  A  P. 
ftorm,  and  taken  by  a  French  privateer,  taken  again  by  a  Dutch  v..,<r->,,--^^te^ 
privateer,  and  paid  80  /.  falvage. 

It  vtras  ruled  by  Lord  Chief  Juftice  Holt^  tliat  the  voyage 
ought  to  be  according  to  ufage,  and  that  their  going  to  the 
Elby  though  in  fa8:  out  of  the  way,  was  no  deviation ;  for 
till  after  the  year  1703,  there  was  no  convoy  for  {hips  diredtly 
from  Btevien  to  London.     And  the  plaintiff  had  a  verdift. 

On  an  infurance  from   London  to  Gibraltar^  warranted  to  Gordon  v.TiTor- 
depart  with  convoy  ;  it  appeared  there  was  a  convoy  appointed  E^'oic'iri'sta]' 
for  that  trade  at  Spithead ;  and  the  fhip  ^<2;7g-^r  having  tried  for  '■^'*i- 
convoy  in  the  Downs^  proceeded  to  Spithead^  and  was  taken  in 
her  way  thither.     The  infurers  infilled  that  this  being  the  time 
of  a  French  war,  the  fhip  fhould  not  have  ventured  through 
the  channel,  but  have  waited  in  the  Downs  for  an  occafional 
convoy.     And  many  merchants  and  office- keepers  were  exa- 
mined to  that  purpo.'e. 

But  Lord  Chief  Juflice  Lee  held  that  the  fhip  was  to  be 
confidered  as  under  the  defendant's  infurance  to  a  place  of  ge- 
neral rendezvous,  according  to  the  interpretation  of  the  words 
ivarranted  to  depart  with  convoy.  And  if  the  parties  meant  to 
vary  the  infurance  from  what  is  commonly  underflood,  they 
fliould  have  parucularized  her  departure  with  convoy  from  the 
Downs.  The  juries  were  compofed  of  merchants ;  and  in  both 
cafes  they  found  for  the  plaintiffs  upon  the  llrength  of  thi^ 
direflion. 

In  the  cafe  of  Bond  agalnfl  Nmt^  m  which  the  material  r  _  ^  -r 
queflion  was,  whether  a  warranty  had  or  had  not  been  complied  Cowp.Rep/6o'i» 
with,  and  which  confequently  will  be  fully  Hated  in  the  follow- 
ing chapter,  the  point  of  deviation  for  the  purpofe  of  procuring 
convoy  alfo  came  under  the  confideration  of  the  court.  Upon 
that  occafion  Lord  Mansfield  and  the  whole  court  held,  that  if  a 
fhip  go  to  the  ufual  place  of  rendezvous,  for  the  fake  of  joining 
convoy  there  ready,  though  fuch  place  be  out  of  the  diretfe 
courfe  of  the  voyage,  it  is  no  deviation. 


And  in  a  more  modern  cafe,  the  only  queflion  was,  whether  F.nctiby  sn^ 

Flct 


licie  was  a  deviation  or  not.     Lord  Ma/fsfield  there  direfted  JJjJ^^ijt";^'''* 


the 


S»9>  O  F      D  E  V  I  A  T  I  O  N'. 

C    n    A.   P'    the  jury  to  find  for  the  plaintiffs,  if  they  believed  that  the 

\„„g0,..,,^>.m,^^    captain  f4lrly  and  hna  fr/e  adled  according  to  the  bell  of  his 

3,-.ndon,    Trin.   judgment :   that  he  had  no  other  view  or  motive  but  to  come ' 

Vac.  1780.  \     r  r  ft  f 

the  lalelt  way  home,  and  to  meet  with  convoy ;  for  that  it  was 
no  deviation  to  go  out  of  the  way  to  avoid  danger. 

In  our  law  books  we  fometimes  meet  with  cafes,  which  fay, 
that  a  deviation  may  be  juftified  by  the  ufage  and  cuftom  of  the 
trade.  But  that  is  not  quite  correft  ;  for  if  by  the  ufage  of  any 
particular  trade,  it  is  cuflomary  to  flop  at  certain  places,  lying 
out  of  the  direil  courfe  from  J.  to  B.  it  is  not  a  deviation  to 
flop  (here  ;  becaufe  it  is  a  part  of  the  voyage.  There  is  no  de- 
ception upon  the  infurer  ;  becaufe  he  is  bound  to  take  notice  <5f 
the  ufages  of  trade  ;  they  are  notorious  to  all  the  world  ;  and 
when  the  ufage  has  declared  it  lawful  in  a  fpecifick  voyage  to  go 
to  any  place,  though  out  of  the  immediate  track,  it  is  as  much 
a  part  of  the  contrail  of  infurance  between  the  parties,  as  if  it 
had  been  particularly  mentioned.  But  in  order  to  juflify  the 
captain  of  a  fhip  in  quitting  the  ftraight  and  dirc6l  line  from  the 
port  of  loading  to  that  of  delivery,  there  mud  be  a  preclfc,  clear* 
and  eftabllfhcd  ufage  upon  the  fubjedl,  not  depending  merely 
upon  one  or  two  loofo  and  vague  inflances. 

5;.,riihnry  v.  Where  a  fhip  was  infured  from  Liverpool  to  yamatca^  and 

2"ownfon,  j^jj^  p^(  jpfQ  ^j^g  Ijle  of  Man  \  it  appeared  that  there  wtx&Jo?Jie 

inflances  of  the  Liverpool  (hips  putting  in  there,  but  it  was  not 
the  fettled,  common,  ellablilhed,  and  direcSl  ufage  of  the  voyage 
and  trade  :  it  v^ras  therefore  held  a  deviation,  and  the  under- 
writers were  difcharged  from  any  lofs  that  happened  fubfequen^ 
to  the  dcviatio_n. 

[[  310  ]         Having  thus  mentioned  all  the  cafes  to  be  found  in  the  books 
of  reports,  which  operate  as  an  excufe  for  a  departure  from  the 
due  courfe  of  the  voyage,  and  which  prevent  thofe  effe6ls,  which 
always  follow  a  deviation,  namely,  the  difcharge  of  the  infure^ 
(  from  his  contrail  ;  it  will  be  proper  to  obfcrve,  that  it  is  not 

meant  to  infmuate  that  other  circumftances  may  not  frequently 
happen,  which  will  have  precifely  the  fame  confequences.  For 
Cowp.  60X.  wherever  a  Ihip  does  that  which  is  for  the  general  benefit  of  all 
parties  concerned,  the  a£l  is  as  much  within  the  intention  anj 
fpirit  of  the  policy,  and  confequently  as  much  protected  by  it,  as 

4  « 
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if  cxprelTed  in  terms.     And  therefore  in  all  cafes,  in  order  to   C   H   A   P. 

.'CI  V'\/  IT 

determine  whether  a  diverfion  from  the  dired  courie  oi  the 
voyage  is  fuch  a  deviation  as  in  law  vacates  the  policy*  it  vvill 
be  proper  to  attend  to  the  motives,  end,  and  confequences  oi 
the  aftj  as  the  true  criterion  of  judgment. 

If  any  of  the  circumftances  above  dated  do  really  and  bona  fide 
occur,  fo  as  to  render  a  deviation  abfolutely  neceffary,  the  (hip 
mufl  purfue  fuch  voyage  of  nccejfity  in  the  dire6l  courfe,  and  in 
the  (hortell  time  poflible,  otherwife  the  underwriters  will  be 
difcharged.  Becaufe  a  voyage  fuperadded  by  necefiity,  ought 
to  be  fubje6l  to  the  fame  'jualifications,  and  entitled  only  to  the 
fame  fort  of  latitude  as  the  original  voyage,  it  having  become  by 
operation  of  law,  a  part,  as  it  were,  of  that  original  voyage. 

This  was  laid  down  as  law  by  the  Court  of  King's  Bench  in  LavaLia  v.  Wai. 
a  cafe,  in  which  the  voyage  infured  v/as  defcribed  in  rhcfe  words ;      »    "  s  •  -^  ' 
*'  At   and    from   Port  U Orient  to  Pondlcherry^  Madras ^   and 
**  China,  and  at  and  from  thence  back  to  the  (hip's  port,  or 
*'  ports  of  difcharge  in  France,  with  liberty  to  touch,  in  the 
*'  outward  or  homeward-bound  voyage,  at  the  illes  of  France  ^ 

*'  and  Bourbon,  and  at  all  or  any  other  ports  or  places,  what  or 
**  wherefoever  :  and  it  fhall  be  lawful  for  the  faid  fhip,  in  this 
**  voyage  to  proceed  and  fail  to,  and  touch  and  ftay  at  any  ports 
"  or  places  whatfoever,  as  well  on  this  fide,  as  on  the  other 
*'  fide,  the  Cape  of  Good  Hope,  without  being  deemed  a  devia- 
"  tion."  The  fhip  did  not  fail  till  the  6th  of  December  1776, 
and  did  not  reach  Pondicherry  till  the  23d  of  July  1777.  She 
continued  there  till  the  23d  of /^«^w/?  following,  when,  in flead  of 
proceeding  to  China,  fhe  failed  for  Bengal,  where  having  paffed 
the  winter,  and  undergone  very  confiderabie  repairs,  fhe  failed 
from  thence  early  in  the  year  1778,  (being  the  fecond  fhip  that  [  3^1  } 
left  the  Ganges),  returned  to  Pondicherry ;  and,  after  talcing  in 
a  homeward-bound  cargo  at  that  place,  proceeded  in  her  voyage 
back  to  L'Orient,  but  was  taken  in  O£toher  in  that  year  by  the 
Mentor  privateer.  The  ufual  time,  in  which  the  direfi  voyage 
between  Pondicherry  and  Bengal  is  performed,  is  fix  or  feven 
days,  but  the  Carnatic  was  about  fix  weeks  in  going  to  Bengal^ 
and  two  months  on  the  way  back  from  thence  to  Pondicherry. 
Both  goin^'  and  returning,  (lie  either  touched  at,  or  lay  off, 
Madras^  Mafulipatarn,  Fj/igapafani,  and  Tcvrnt  and  took  in 

goods 
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CHAP,  goods  at   all  thole  places.      The   piahitiffs  refled  their  cafs 
XVII  .  . 

■^    chiefly  on  this  ground,  that  the  voyage  to  Bengal  was  adopted 

by  necefhty  for  the  fafety  of  the  fiiip,  upon  the  bona  fdc  ophiion 
of  the  captahi,  and  the  rf  ft  of  the  officers,  and  of  one  Berarct 
the  fupercargOj  who  had  the  principal  management.    To  prove 
this  necefiity  it  was  fworn  by  Berard  and  four  mates,  that  the 
|hlp  had  been  detained  longer  in  Europe  than  at  firfl  was  forc- 
j^en,  and  that  fhe  inet  with  extremely  bad  weather  on  her  out» 
ward  pafTage  ;  and  at  Pondichcrry  was  fo  leaky,  that  it  appear- 
ed to  them,  that  fhe  mull  be  careened,  which  could  only  be  done 
at  Bengal-t  there  being  no  other  plage  fo  near,  to  which  Ihe 
could  proceed  with  fafety,  where  that  operation  could  be  per- 
formed \  for  that  no  harbour  between   Pondichcrry  and  the 
Ganges  on  the  one  fide,  and  Pondicherry  and  Bombay  on  the 
either,  would  admit  of  fo  large  a  veflel  being  hove  down,  her 
burthen  being  near  800  tons.     Indeed  it  turned  out  when  they 
got  to  Bengal.,  that  fhe  could  be  repaired  without  careening  : 
but  this  was  only  difcovered,  they  faid,  after  flie  was  unloaded 
of  much  more  of  her  contents  than  could  have  been  done  with 
fafety  in  the  open  road  of  Pondicherry.     All  the  witneffes  for 
the  plaintlfis  fwore  that  they  took  the  refolution  of  going  to 
Bengal  much  againft  their  inclination  \   for  that  it  would   have 
^een  not  only  more  for  the  advantage  of  the  owners,  but  alfo 
jTiore  for  their  private  interefl  as  individuals,  to  go  to  China^ 
they  having  prepared  their  own  adventures  for  that  market* 
Befides  the  circumftances  of  the  leak,  they  affigned  an  ad- 
ditional  reafon  for  relinquifhing  the  voyage  to  China^  viz. 
that  they  had  been  fo  long  detained  at  Pondicherry.,  from  delays 
in  unloading  their  outward-bound  cargo,  that   they  were  not 
ready  to  leave  that  place,  till  it  was  too  late  to  undertake  the 
£  312  ]      China  voyage  with  any  degree  of  prudence  or  fafety  ;  and  they 
faid  Bengal  was  the  heft  place  they  could   go  to,  in  order  to 
winter.     The  defence  fet    up  was  ;   ift,  That  the  /hip  had 
never  failed  on  the  voyage  infured,  her  deflination,  zvhen  JJ)e 
left  Europe,  having  been   for  Bengal.,  and  not  for  China.     2d, 
That  fuppofing  her  to  have  failed  on  the  voya.oe  defcribed  in  the 
policy,  yet  her  going  from  Pondicherry  to  Bengal,  inftead  of 
proceeding  to  China,  was  a  deviation,  and  was  not  jufllfied  by 
Bcccflity.     In  fupport  of  the  firfl  ground  of  defence,  certain 
fecrct  inflra£lions  were  relied  upon  which  were  found  on  board 

the 
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Vieniip,  and  were  addrefTccl  by  the  owners  at  Z'OnV/;/ to  i5<'/V7r//   CHAP. 

.  XVII 

the  fupercargo,  and   which,  though  obfcurely  penned,  gave    ^^^.^  -^•^_,* 

great  room  to  contend,  cither  that,  at  her  departure,  it  had 
been  refolved  to  fubllitute  the  Bingal  for  the  Chitm  voyage,  or, 
at  leaft,  that  the  ahernative  was  left  with  Berard^  to  be  de- 
cided  one  way  or  the  other,  according  to  certain  events  ia 
Indioy  which  events  turned  out  in  the  fort  of  way  that,  ac- 
cording to  the  inftrudlions,  was  to  determine  the  voyage  for 
JSengaL  On  the  fecond  ground,  it  was  faid,  that  from  tiie 
plaintiff's  own  witnefTcs,  there  was  no  neceflity  for  going  to 
jBfngal ;  and  that  inftead  of  going  diredly  thither,  a  trading 
voyage  had  been  made  from  Pondicherry^  which  afforded  a 
,flfong  prefumption  that  trading,  and  not  the  leak,  or  latenefs 
o£  the  feafon,  was  the  objeft  of  going  to  Bengal.  On  the  part 
of  the  defence  alfo,  feveral  letters  were  read  (written  by  the 
owners  to  their  correfpondents  who  had  got  their  policy  under- 
written) to  raife  a  prefumption  that  the  neceflity  of  going  to. 
Bengal^  was  merely  a  pretence  devifcd  after  the  capture ;  and 
■when  the  infured  began  to  apprehend  that  the  words  of  the 
policy  would  not  cover  a  voyage  to  that  place.  This  is  the  vide  ante,  c.  *  • 
fubflance  of  the  evidence  given  in  this,  and  two  other  caufes 
upon  the  fame  fliip,  though  not  on  the  fame  policy  :  in  addition 
to  which  in  the  prefent  cafe,  the  fecret  inftrudlions  given  to. 
Berard  had  been  more  attentively  perufed,  and  afforded  llronger 
reafons  than  they  at  firft  feemed  to  do,  that  the  voyage  to 
Bengal  was  predetermined  before  the  departure  from  VOrient, 
The  plaintiff's  witnefTes  were  much  prelfed,  on  this  occafion, 
to  fay,  whether  the  latenefs  of  the  feafon  alone  was  fuch  as,  in. 
dependent  of  the  leak,  would  have  determined  them  to  abandon 
the  China  voyage;  and  on  the  other  hand,  whether  the  leak, 
independent  of  the  other  reafon,  would,  in  their  opinion  have  f  ^i-i  1 
rendered  it  neceffary  fo  to  do.  To  this  they  faid,  they  could 
not  give  a  certain  anfwer  ;  for  that,  as  neither  of  the  cafes  had 
happened,  tli^y  had  notexercifed  their  judgment  upon  them. 

Lord  Mansfield  fummed  up  very  flrongly  againft  the  plaintifTs, 
on  the  head  of  fraud.  But,  independent  of  that  ground,  he 
flated  anew  point  againft  them,  namely,  that  if  necefhty  were 
admitted  to  have  been  the  fole  motive  for  fubftituting  the  voyage 
to  Bengal  in  the  place  of  that  of  China,  Jiill  it  was  incumbent 


on 
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CHAP,  on  the  injured  tc  have  purfiicd  that  voyage  of  necejpty  dlreElty^  lit 
^  _^  ^-^  1  the  jhorteji  and  fnoji  expeditious  manner  \  and  that  the  delay  ifi 
going  from  Pondicherry  to  Bengal^  and  the  repeated  flops  by  touch* 
ing  at  different  places.,  and  trading  there^  were  deviations^  and 
not  within  the  proteSiion  which  tht  Juppofed  necefftiy  afforded  to  the 
direSl  voyage. 

Notwithftandtng  this  dire6lion,  the  jury  found  a  verdi£l  fof 
the  plaintiffs.  Upon  a  motion  for  a  new  trial,  after  argument 
at  the  bar,  the  opinion  of  the  court  of  King's  Bench  was  de- 
livered by 

Lord  Mansfield. — "  If  this  application  were  made  upon  the 
ground  of  impeaching  the  teftimony  of  the  plaintiff's  witnefTeSj 
•whatever  my  private  fentiments  might  be,  after  two  concurrent 
verdifts  I  (hould  not  be  inclined  to  interpofe.     But,  without 
impeaching  the  evidence,  1  think  there  ouglit  to  be  a  new  trial, 
or  rather,  that  the  cafe  has  been  ill  decided.    The  queftion  is, 
whether,  without  imputation  on  any  body,  circumftances  have 
Hot  happened  to  take  the  voyage  out  of  the  policy.  A  deviation 
from  necefifity  muft  be  juflified,  both  as  to  Ibbflance  and  manner. 
"Nothing  more  mufl  be  done  than  what  the  necefftty  requires^.     The 
true  objetlion  to  a  deviation  is  not  the  increafe  of  the  rilk.    If 
that  were  fo,  it  would  only  be  necefTary  to  give  an  additional 
premium.    It  is,  that  the  party  contracting  has  voluntarily 
fubltitutcd  another  voyage  for  that  which  has  been  infured.  If 
the  vovage  to  Bengal  was  unavoidable,  where  was  the  necefTity 
to  trade  ?  All  tire  ports  touched  at  were  out  of  thedire6^courfe; 
and  fix  weeks  and  two  months  were  confumed,  inflead  of  fix 
days.     The  juftice  of  the  cafe  required  a  different  decifion.'* 
The  rule  for  a  new  trial  was  accordingly  made  abfolute.     The 
f  "^^^  ^  3     caufe  was  again  fet  down  for  trial ;  but  the  plaintiffs,  when  they 
were  ready  to  be  called  on,  fubmitted  to  the  opinion  of  thef 
court,  and  abandoned  their  claim  againfl  the  underwriters. 

So  alfo  if  a  fhip  be  infured  upon  a  trading  voyage,  It  Is  In- 
cumbent on  the  parties  affurcd,  to  carry  on  that  trade  with 
ufual  and  reafonable  expedition,  otherwife  their  condu£l  will 
amount  to  a  deviation  and  difcharge  the  policy. 

Thus 
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Thus  in  an  a£tion  by  the  afTured  againft  an  underwriter  on  A    C   H  A   P. 
'Jjolicy  of  infurance  on  the  (hip  Ehjj'om^  at  and  from  tlie  coaft  o»    y^^^.^  _*. 
Africa  to  the  IFeJi  Indies^  with  Hberty  to  exchange  goods  and  H-nnicy  v.  Bl:<- 
ilavcs;  a  verdidl  was  given  for  the  plaintiff.     But  upon  a  rule  jibco.  Hi, 
being  obtained,  to  (hew  caufe  why  there  fiiould  not  be  a  new 
trial,  it  appeared  that  there  had  been  a  great  deal  of  contra*- 
didiory  evidence,  and  many  points  ftarted  at  the  trial  ;  but  the 
queftion  now  made  was,  whether  the  plaintiff,  by  the  ufe  he 
made  of  the  veffel  on  the  coaft  of  Africa^  and  the  delay  he 
there  occafioned,  was  not  the  caufe  of  the  lofs ;  that  is,  whe- 
ther he  did  not  make  fuch  ufe  of  her  during  her  flay  on  ths 
coaft,  contrary  to  the  defign  of  the  policy,   as  amounted  to  a 
deviation. 

It  appeared  in  evidence,  that  this  fhip  ftayed  on  the  coaft 
from  Aagujl  to  March  \  that  (he  was  employed  in  receiving 
flaves  on  board,  the  produce  of  the  cargoes  of  other  (hips, 
which  were  afterwards  put  on  board  other  fhips,  and  fent  to 
the  JVeJi  Indies  ;  that  this  is  the  employment  of  what  they  call 
zfaSloryfliip^  but  that  a  regular  fadory  (hip  is  thatched  and  co- 
vered, and  receives  the  flaves  till  a  fufficient  number  is  colle»Pixd  - 
to  fend  away  in  the  veffels;  but  it  did  not  appear  that  any  flaves? 
the  produce  of  the  hloJfoni%  own  cargo,  wci;e  fent  away  irr 
other  velfels,  but  that  her  ftay  there  was  feveral  months  beyond 
the  ufual  ftay  of  ftiips  in  that  trade.  After  argument  at  the 
bar, 

Cord  Mansfield  faid,  "  When  different  points  are  agitated 
at  a  trial,  and  a  great  deal  of  evidence  applied  to  each,  and  ths 
counfel  go  out  of  the  caufe,  it  is  not  to  be  wondered  at,  if 
juries  (hould  lofe  their  attention  to  the  material  point.  The 
great  advantage  of  a  motion  for  a  new  trial,  is,  that  after  argu- 
ment on  the  motion,  the  caufe  goes  down  again  winnowed  from 
the  chaff  of  the  firft  trial.  The  fmgle  poinr  here  is,  whether 
there  has  not  been  what  is  equivalent  to  a  deviation,  whether 
the  rifk  has  not  been  varied  ?  not  material  whether  or  not  the 
rifle  has  been  greater.  If  a  Ihip  infuied  for  a  trade,  is  turned 
into  a  floating  warehoufe,  or  a  faftory  finp,  the  rifk  is  dif- 
ferent, it  varies  the  ftay,  for  while  ftie  is  ufed  as  a  warehoufr, 
Jao  cargo  is  bought  for  her.     The  law  being  clear,  how  is  tlic 
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CHAP.  laEi  ?  The  captain  fays  fhe  was  not  ufed  as  a  fa6lory  fhlp,  hi9 
^  ^^ll*  ,  evidence  is  much  impeached ;  but  he  fays  he  was  young  in  the 
trade  ;  he  never  faw  a  factory  fhip  but  once,  and  was  not  in 
her ;  he  might  have  a  falvo,  becaufe  this  was  not  thatched  ; 
but  was  (he  ufed  as  a  thatched  fliip  is  ufed  ?  It  is  faid  that  let- 
ters are  not  records ;  'tis  true  tliey  may  be  contradifted  ;  but 
if  they  arc  from  the  parties,  and  are  not  contradidled,  they  arc 
as  ftrong  as  any  records.  The  fail  is  clear,  the  rifk  is  differ-^ 
cnt  in  point  of  length,  i^c." 

Rule  abfolute  for  a  new  trial. 

But  though  an  adual  deviation  from  the  voyage  infured  is 
thus  fatal  to  the  contraft  of  infurance  ;  yet  a  deviation  merely 
intended,  but  never  carried  into  cffe6f ,  is  confidered  as  no  de- 
viation, and  the  infurer  continues  liable.     This  has  been  fre- 
roffcrv.Wilmer,  quently  fo  decided.  Thus  in  the  cafe  of  an  infurance  from  Ca^ 
a    ta,  1^49.        rolina  to  Lifion^  and  at  and  from  thence   to  Brijlol  \  it  ap- 
peared, that  the  captain  had  taken  in  fait,  which  he  was  to  de- 
liver at  Falmouth^  before  he  went  to  BriJlol\  but  the  fhip  was 
taken  in  the  direifl  road  to  both,  and  before  {he  came  to  the 
Ld.Cli.  Juft.Lcc  point,  where  flie  would  have  turned  off  to  Falmouth.     It  was 
held,  that  the  infurer  was  liable  ;    for  it  is  but  an  intention  to 
deviate^  and  that  was  held  not  fufficicnt  to  difcharge  the  under- 
writer. 

a  Srr.  1249.  In  the  cafe  of  Carter  v.  the  Royal  Exchange  K^\xxzx\cz  Com- 

panVj  where  the  infurance  was  from  Honduras  to  London^  and 
a  confignment  to  Amflerdam :  a  lofs  happened  before  fhe  came 
to  the  dividing  point  between  the  two  voyages,  for  which  tlie 
infurers  were  held  liable  to  pay. 

The  doftrlne  laid  down  in  thefe  cafes  has  fince  been  fre- 
quently recognized  in  fubfequent  decifions,  and  particularly  by 
Pou^L  346. .  Lord  Mansfeld  in  the  cafe  of  TheUuJJon  v.  FerguJJon,  which  will 
be  fully  reported  in  the  next  chapter.  The  infurance  was  from 
Guadaloupe  to  Havre^  and  by  the  depofitions  it  appeared  that 
the  fhip  failed  for  Havrcy  and  was  always  intended  for  Havre  ; 
but  was  dircfled  to  keep  in  the  courfc  of  Breji  for  fafety.  One 
of  the  grounds  of  defence  was,  that  the  fhip  never  failed  from 
Guadaloupe  to  Havre,  but  on  a  voyage  from  Guadaloupe  to  BreJl. 
Lord  Mansfieldy  in  anfwer,  faid,  "  the  voyage  to  Brejl  was,  at 
moftj  but  an  intended  deviation^  not  carried  iuto  effeft.'* 

If. 
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If,  lio'vvcver,  it  can  he  made  appear  by  evidence,  that  it  ne-    CHAP. 
Ver  vvMs  intended  nor  came  within  ihe  contemplation  of  the  par-    i^^^^' 
tiss  to  fail  upon  the  voyage  infured  ;  if  all  the  fljip's  papers  and 
documents  be  made  out  for  a  different  place  from  that  defcribed 
Jn  the  policy,  the  infmer  is  diftharged  from  all  degree  of  rcfpon- 
jlbility,  even  though  the  lofs  Ihould  happen  before  the  dividing 
point  of  the  two  voyages.    This  dillinflion  v^^as  very  properly       r  ii"  1 
taken  by  the  court  of  King's  Bench,  in  a  very  modern  cafe  : 
and  b}-  that  didintfion  they  admitted  the  general  do6"trine,  with 
refpcdl  to  the  intention  to  deviate,  in  its  fullcll  extent. 

The  ftiip  Molly  being  infured   "  at  and  from  Alaryland  to  Wooldridge  v. 
Cadiz;'  wds  taken  in   Che/apeak  Bay,  in  the  way  to  Europe,  f^"^'^'^''  ^°"«^ 
Upon  this  the  infured  brought  tills  aflion  againfl  the  defendant, 
one  of  the  underwriters  on  the  policy.    The  trial  came  on  at 
Gw/MW/ before  Lord  Mansfcld^  when  a  verdifl  was  found  for 
the  defendant.   A  new  trial  being  moved  for,  the  material  fa6ls 
of  the  cafe  appeared  to  be  as  follows  :— The  fhip  was  cleared 
from  Maryland  to  Falmouth,  and  a  bond  given  that  all  the 
enumerated  goods  fiiould  be  landed  in  Britain,  and  all  the  other 
goods  in  the  BiitiJ}}  dominions.  An  affidavit  of  the  owner  flated 
that  the  veffel  was  bound  for  Falmouth.     The  bills  of  lading 
were,  "  To  Falmouth  and  a  market :"  and  there  was  no  evi- 
dence whatever  that  fhe  was  deftined  for  Cadiz.      The  place 
where  flie  was  taken,  was  in  the  courfe  from  Maryland  both  to 
Cadiz  and  Falmouth,  before  the  dividing  point.  Many  circum- 
fiances  led  to  a  fufpicion  that  Ihe  was,  in  truth,  neither  defigned 
for  Falmouth  nor  Cadiz,  but  for  the  port  of  Bo/lon^  to  fupply 
the  Americnn  army  \  but  there  was  not  fufficientdire6l  evidence 
of  that  fad. — At  the  trial.  Lord  Mansfield  told  the  jury,  that  if 
they  thought  the  voyage  intended  was  to  Cadiz,  they  muft  find 
for  the  plaintiff.   If,  on  the  contrary,  they  ftiould  think  there 
was  no  defign  of  going  to  Cadiz,  they  muU  find  for  the  defend-* 
ant.  It  alfo  appeared  in  evidence,  that  the  premium  to  infuse  a 
voyage  from  Maryland  to  Falmouth,  and  from  thence  to  Cadiz^ 
would  have  greatly  exceeded  what  was  paid  in  this  cafe.  Upon 
the  motion  for  a  new  trial  being  argued,  the  counfel  lor  the 
plaintiff  cited  the  two  cafes  above  dated  from  Strange' s  Re- 
ports. 
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CHAP.        Lord  Mansfield. — "  The  policy,  on  the  face  of  it,   i»  from 
Maryland  to  Cadiz^  and  therefore  purports  to  be  a  dire£l  voy- 
age to  Cadiz.    All  confra£ls  of  infurance  muft  be  founded  oft 
truth,  and  the  policies  framed  accordingly.  When  the  infured 
intends  a  deviation  from  the  direft  voyage,  it  is  always  provided 
for,  and  the  indemnification  adapted  to  it.      There  never  was 
a  man  fo  foolifti  as  to  intend  a  deviation  from  the  voyage  defcri_ 
bed,  when  the  infurance  is  made,  becaufe  that  would  be  pay- 
£  316  J      ing  without  an  indemnification.     Deviations  from  the  voyage 
infured  arrfe  from  after-thoughts,  after-intereft,  after-tempta'- 
tion  ;  and  the  party,  who  aflually  deviates  from  the  voyage  de- 
fcribed,  means  to  give  up  his  policy.  But  a  deviation  merely  in- 
tended, but  never  carried  into  effefl,  is  as  no  deviation.     In 
all  the  cafes  of  that  fort,  the  terminus  a  quo,  and  ad  qucniy  were 
certain  and  the  fame.  Here,  was  the  voyage  ever  intended  for 
Cadiz  f  There  is  not  fufficient  evidence  of  the  dcTign  to  go  to 
Bojlon^  for  the  court  to  go  upon.     But  fome  of  ihe  papers  fay 
to   Falmouth  and  a  market :  fome  to  Falmouth  only.     None 
mention  Cadizy  nor  was  there  any  perfon  in  the  (hip,  who  ever 
heard  of  any  intention  to  go  to  that  port.  A  market  is  not  fyno- 
nimous  to  Cadiz  ;  that  exprefTion    might  have  meant  Naples^ 
Leghorny  or  England.     No  man,  upon  the  inllruflions,  would 
have  thought  of  getting  the  policy  filled  up  to  Cadiz.  In  fliortj. 
that  was  never  the  voyage  intended,  and  conrcqucnliy  is  not 
what  the  underwriters  meant  to  infure." 

Mr.  Juftice  BuUer. — "  I  am  of  the  fainc  oj)inion,  I  believe 
the  law  to  be  according  to  the  authorities  mentioned  on  the  part 
of  the  plaintiff:  but  it  does  not  apply  here.  Tlii»  i;.  a  queftion 
of  fa(£l.  There  cannot  be  a  deviation  fioni  sliai,  which  never 
«xi{!ed.  The  weight  of  the  evidence  is,  that  the  voyage  was 
never  defigned  for  Cadiz.^' 

Mr.  Juftice  IFilles  and  Mr.  Juftice  AJhhnrJt  concurring 
in  the  opinion  delivered  by  Lord  Marafield  and  Mr.  Juftice 
Builer,  the  rule  for  a  new  trial  w^s  difcharged. 

Y^y.'*' ^i^il'         In  a  ftill  later  cafe  the  fame  dodrine  was  advanced,  nameiv, 
Rep.  30.  that  if  a  Ihip  be  infured  from  a  day  certain  from  J.  to  B.  ami 

before 
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before  the  day  fail  on  a  diiTerent  voyage  from  that  Infured,  the    C  H  A   E. 
afTured  cannot   recover  ;  even  tliough  the  (hip  .-ifterwards  fall    >  __^-    --^/ 
into  the  courfe  of  the  voyage  infured,  and  be  lofl  after  the 
day  en  which  the  policy  was  to  have  attached. 

Since  the  former  edition  of  this  work  was  puhllfhed,  the  [  3*"  '^  J 
cafes  of  Wooldridge  v.  Boydell  and  Muiy  v.  ModigHam'^  have 
again  come  under  difcufhon  in  the  court  of  Common  Pleas ; 
and  it  Has  been  held  by  the  four  judges  of  that  court,  one  of 
whom  fat  m  the  court  of  Kind's  Bench  when  the  two  cafes 
juft  reported  were  decided,  that  where  the  termini  of  the  in- 
tended voyoge  continue  the  fame  as  thofe  defcribed  in  the  po- 
licy, an  intention  to  go  to  an  intermediate  port,  though  that 
intention  fhould  be  formed  previous  to  the  (hip's  failing,  wiU 
not  vitiate  the  infurance  till  a61ual  deviation.  The  cafe  has  al-  Kewley  v.Ryan) 
ready  been  quoted  for  another  purpofe  ;  and  the  fads  as  to  this  _  j. 3.' ""se. Ap- 
point are  fhortly  thefe.  The  infurance  was  at  and  from  Gre-  ^^»  P-  ^9- 
nada  to  Liverpool ;  the  (hip  failed  yViyw  Grenada^  bound  for  Liver^ 
pooly  but  with  a  defign  formed  before  the  commencement  cf  the 
voyage^  as  appeared  by  the  clearances,  and  was  admitted  on  all 
fides,  to  touch  at  Corhe^  in  her  ivay  to  Liverpool^  but  was  totally 
lofl  before  (he  arrived  at  the  dividing  point.  In  the  courfe  of 
the  argument  a  cafe  of  Stott  v.  Vaughan^  was  mentioned,  as 
having  been  tried  before  Lord  Kenyon^  at  the  fittings  at  Guild- 
h'ally  a.her  Hilary  Term  1794,  in  which  his  Lordfhip  nonfuit- 
ed  the  plaintiff,  in  an  a6lion  on  a  policy  on  this  very  (liip,  being 
of  opinion  that  the  cafe  fell  within  thofe  of  JVooldridge  v.  Boy^ 
delly  and  fVay  v.  Alodig/iani^  and  that  there  was  no  inception 
of  the  voyage  infured.  The  court  of  Common  Pleas,  how- 
ever, having  taken  time  to  deliberate  upon  this  cafe  oi Kewley 
v.  Ryany  delivered  their  opinion  as  to  the  3dqueflion,  that  where 
the  termini  of  the  intended  vo)age  were  really  the  fame  ai 
thofe  defcribed  in  t!ie  policy,  it  was  to  be  confidered  as  the 
fame  voyage,  and  a  defign  to  deviate,  not  cfTecled,  would  not 
vitiate  the  policy.  That,  in  JVo  Idridge  v.  Boydell^  it  appeared 
there  was  no  intention  that  the  (hip  fliould  go  to  Cadiz  at  all, 
which  was  mentioned  in  the  policy  as  her  port  of  delivery ;  and 
in  ff^ay  v.  Modigllani  there  was  an  aflual  deviation,  by  the  fhip 
going  to  fifli  on  the  banks  of  Keivfoundland :  thofe  cafes  there- 
fore were  wholly  different  from  the  prefent,  for  hers  the  fhip 
d  d  2,  was 
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CHAP,    was  really  bound  to  Liverpod^  though  there  were  alfo  clearanc^fs 

XVll.  r        /^      1 

Fjom  the  propofition  juft  eftabllfiied,  namely,  that  a  mere  in- 
tention to  deviate  will  not  vacate  the  policy,  it  follows  as  an 
immediate  confequence,  that  whatever  damage  is  fuftained  be- 
fore a6lual  deviation,  will  fall  upon  the  underwriters. 

C   3^7  ]  Thus  It  was  held  by  Lord  Chief  Juftice //(?//,  who  faid,  that 

^LdRlm^SA©  ^^  ^  policy  of  infurance  be  made  to  begin  from  the  departure  of 
2.  Saik.  444.  the  {hip  from  England  until,  i^c.  and  after  the  departure  a  da- 
mage happens,  difr.  and  then  the  fhlp  deviates  ;  though  the  po- 
licy is  difcharged  from  the  time  of  the  deviation,  yet  for  the 
damages  fuftained  before  the  deviation,  the  infurers  Ihall  make 
fatisfaftion  to  the  infured. 

Deug.  75?.  Subjeft  to  the  rules  already  advanced,  deviation  or  not  is  a 

queftion  of  faft,  to  be  decided  according  to  the  circumftances  oi 
the  cafe. 

Vi^poit,  c.  19,  In  cafes  of  deviation,  the  premium  is  not  to  be  returned ;, 
becaufe  the  rifle  being  commenced,  the  underwriter  is  entitled 
to  retain  it :  but  of  this  more  will  be  faid  in  a  fubfequcnt 
chapter. 


*!• 
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CHAPTER    THE    EIGHTEENTH. 

Of  Non-Compliance  with  Warranties. 


T  N  the  two  preceding  chapters  we  have  feen  the  effei^,  which  c   H   A   P. 

the  non-obfervance  of  implied  cocdirions  has  upon  the  con-       J^^^^' 
traft  of  inforance  ;  we  fhall  now  proceed  to  confider  the  na- 
ture of  warranties ;  their  various  kinds ;  and  how  far  they  mud 
be  complied  with  on  the  part  of  the  infured,  in  order  to  render 

the  contradl  binding:  between  the  parties.      A  v/arrantv  in  a  JTermRep, 

^  .  .  .       .         .  -  ■  P-  345- 

policy  of  infurance  is  a  condition  or  a  contingency,  tiiat  a  cer- 
tain thing  fhall  be  done,  or  happen,  and  unlefs  that  is  performed, 
there  is  no  valid  contract.  It  is  perfectly  immateridl  for  what 
view  the  warranty  is  introduced ;  or  whether  the  parly  had 
any  view  at  all ;  but  being  once  inferted,  it  becomes  a  binding 
condition  on  the  infured:  and  unlefs  he  can  (hew  that  he  has 
literally  fulfilled  it,  or  that  it  was  performed,  the  contratl  is 
the  fame,  as  if  it  had  never  exifted.  We  have  already  feen  Chap.  16,17, 
that  the  breach  of  an  implied  condition  is  fufhcient  to  avoid 
she  policy  ;  a  forilorly  therefore,  the  effeft  mufl  be  the  f^me, 
where  the  condition  is  exprefs,  and  not  liable  to  ijiifreprefen- 
tation  or  error,  becaufe  it  makes  a  part  of  the  written  con- 
jraft.  To  fay  that  the  underwriter  fhoidd  anfwer  for  a  lofs, 
fiotwithflanding  the  other  party  has  failed  in  his  engagements, 
would  be  to  make  a  difTerent  rule  in  this  fpecies  of  contraft, 
from  that  wl)ich  fubfifls  in  every  other ;  although  ;his  of  all 
other  contrads  depends  moft  upon  the  flric^efl  attention  to  the 
purefl  rules  of  equity  and  good  faith.  Indeed  the  obligation 
to  a  flrift  pe|-foimai]ce  of  all  promifes  and  conditions  in  every 
fpecies  of  contradt,  may  be  deduced,  as  has  been  truly  ob-* 
fcrved  by  an  elegant  moral  writer,  from  the  necefTity  of  fuch  a  Paic/'s  Matt 
Condu£l  to  the  well-being,  or  the  exiltence  of  human  fociety. 

We  have  faid  that  a  warranty  mufl  be  flri^Iv  and  liter  :ily 

performed  ;  and  therefore  whether  the  thing,  warranted  to  be 
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whether  the  lofs  do  or  do  not  happen,  on  account  of  the  breach 

of  thp  warranty,  ftill  t\\e  infured  has  no  remedy  :  becaufe  hp 
hunfelf  has  not  performed  his  part  of  the  contrail,  and  if  he 
did  not  mean  to  perform,  he  ouglit  not  to  have  bound  himfelf 
by  fuch  a  condition.  And  though  the  condition  broken  be  not 
perhaps,  a  material  one,  yet  thejuflice  of  the  law  is  evident 
from  this  confiueration  :  that  it  is  abfokitelv  neceffary  to  have 
Qne  rule  of  decifion;  and  that  it  is  much  better  to  fay,  that  war- 
ranties fhall  in  all  cafes  be  flridly  complied  with,  than  to  leave  it 
in  the  breaft  of  a  judge  or  jury  to  fay,  that,  in  one  cafe  it  {liall, 
and  in  another  it  fhall  not.  The  very  meaning  of  a  warranty 
is  to  preclude  all  enquiries  into  the  materiality,  or  the fu/j/lanfial 
performance  of  it :  and  although  fometimes  partial  inconve- 
niencies  may  arife  from  fuch  a  rule  ;  yet  upon  the  whole,  it  will 
certainly  produce  publick  falutary  effefts.  The  infured  is 
bound  not  to  draw  the  underwriter  into  error,  by  falfe  declara- 
tions refpefting  thofe  things,  about  which  the  contraft  is  made. 
Debet  prajiare  rem  if  a  ejj'e  id  affirmavlt. 

But  as  a  warranty  muR  be  flriflly  complied  with  in  favour 
of  the  underwriter,  and  againd  the  infured,  equal  juftice  de- 
mands, and  the  true  meaning  of  the  contra61:  of  infurance 
yequircs,  that  if  a  flri£i  and  literal  compliance  with  the  war- 
ranty will  fupport  the  demand  of  the  infured,  the  decifion 
ought  to  be  in  his  favour,  efpecially  when  by  fuch  a  decifion 
all  the  words  in  the  policy  will  have  their  full  operation. 

Biackhurft  v.  I"  an  a6Hon  on  a  policy  on  goods,  dated  9th  December  1784, 

^'Vo'  ^^""^  ^2^"*'  ""^  ^^»  warranted  well  this  ()th  clay  of  December  1784  : 
it  appeared,  that  the  warranty  was  at  the  ioot  of  the  policy  ; 
that  the  policy  was  underwritten  between  the  hours  of  one  ar^d 
three  in  the  afternoon  of  the  9th  of  December  •,  that  the  fhip 
was  well  at  fix  o'clock  in  the  morning,  but  w^s  lofl  at  eight; 
o'clock  tbe  fame  morning. 

Upon  a  motion  to  fet  ^fidc  a  nonfuit,  which  had  been  en- 
tered, Lord  Kenyan  Chief  Juftice,  AJIjhurJl^  Bulkr^  an4  Grrfe^ 
Jufticcs,  were  clearly  of  opinion,  that  the  warranty  w«is  fufii- 
ciently  complied  with,  if  the  fhip  were  well  at  any  time  th?it 
day  :  that  the  nature  of  a  warranty  goes  to  determine  the  quef- 
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tion :  for  as  it  is  a  matter  of  indifference  whether  the  thing  CHAP, 
warranted  be,  or  be  not  material,  and  yet  muft  be  literally  v,,^»->^-^^ 
complied  with  ;  ftlll  if  it  be  complied  with,  that  is  enou,^h  : 
that  there  was  good  reafon  for  inferting  thefe  words,  becaufe 
they  protefted  the  underwriter  from  lofles  before  that  day,  to 
which  he  would  otherwife  have  been  liable,  as  the  policy  was 
on  the  goods  from  the  lading :  and  thus  too,  the  words  kjt  qt 
not  loft  have  alfo  their  operation. 

This  being  the  cafe,  it  follows  as  a  neceflary  confequence,  Cowp.607, 
that  it  is  very  immaterial  to  what  caufe  the  non-compliance  is 
to  be  attributed  ;  for  if  the  faft  be,  that  the  warranty  was  not 
complied  with,  though  perhaps  lor  the  beft  reafons,  the  policy 
has  no  effedl.  The  contingency  has  not  happened ;  and  there- 
fore the  party  interefted  has  a  right  to  fay,  that  there  is  no 
contraft  between  them.  Upon  this  account  it  is,  that  if  a  (hip 
be  warranted  to  fail  on  or  before  the  ift  of  Auguft^  and  fhe  be 
prevented  by  any  accident  from  failing  till  the  2d  of  Augufty 
as  by  the  fudden  want  of  any  necelTary  repair,  or  by  the 
appearance  of  an  enemy  at  the  mouth  of  the  port,  the  cap- 
tain would  do  right  not  to  fail  :  but  there  would  be  an  end  of 
the  policy. 

In  this  ftrl6l  and  literal  compliance  with  the  terms  of  a 
"warranty  confifts  the  difference  between  a  warranty  and  a  re- 
prcfentation. 

Of  thisdllllnflion  fomething  was  fa  id  in  a  preceding  chap-  Vidcantf,c.  10. 
ter  ;   it  is  fufficient  now  to  obferve,  that  a  warranty,  as  part  of 
the  agreement,  and  a  condition  on  which  it  was  made,  muft 
be  y?r/t7/y  complied  with,  whereas  a  reprefentation  need  only 
be  performed  in  fubjtance.     In  a  warranty,  the  pcrlon  making  Pawfon  v.  Wat- 
it  takes  the  rilk  of  its  truth  or  falfehood  upon  hunfelf:   in  a    ""'    owp- 7  ?• 
reprefentation,  if  the  mfured  affert  that  to  be  true,  which  he 
either  knows  to  be  falfe,  or  about  which  he  knows  notliing, 
the  policy  is  void  on  account  of  fraud.     But  a  reprelcnta- 
tion,  made  without  fraud,  if  not  falfe  in  a  material  point,  or  if 
it  hcfiibftantiaUyy  though  not  literally  fulfilled,  does  not  vitiate 
Vhe  policy,  '. « ) 
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P.  But  as  reprefentations  were  very  often  made  in  writing,  hy 
way  of  inftru6lions  for  effefting  a  policy,  it  became  ncceflary 
to  fpecify,  what  written  declarations  fhould  be  deemed  war- 
ranties, ar^d  what  reprefentations.  It  was,  therefore,  by 
feveral  decifions  of  the  courts,  held  to  be  law,  that  in  order  to 
make  written  inflru£tions  valid  and  binding  as  a  warranty,  they 
muft  appear  on  the  face  of  the  inftrument  itfelf,  by  which  the 
contraft  of  infurance  is  efifefted. 

This  was  declared  by  Lord  Marisfeld  in  a  very  particular 
manner  in  anfwer  to  a  queflion  put  to  him  by  Mr.  Davenport 
at  the  defire  of  the  underwriters,  after  he  had  delivered  the 
opinion  of  the  court  upon  a  quellion  on  a  reprcfentation. 

Even  thoiifrh  a  written  paper  be  wrapt  up  in  the  policy^ 
when  it  is  brought  to  the  underwriters  to  fubfcrlbe,  and  fncv.'n 
to  them  at  that  time  \  or  even  though  it  be  waferedto  the  policy^ 
at  the  time  of  fubfcribing  •,  {ll!l  it  is  not  in  either  cafe  a  war- 
ranty, or  to  be  confidered  as  part  of  the  policy  itielf,  but  only 
as  a  reprefentation.  Both  thefe  inftances  have  occurred  in 
caufes  before  Lord  Mansfield. 

In  an  afllon  on  a  policy  of  infurance,  the  counfel  for  the 
defendant  offered  to  produce  witneffes  to  prove,  that  a  written 
memorandum  inclofed  was  always  confidered  as  part  of  the 
policy.  But  Lord  Mansfield  faid,  it  was  a  mere  queflion  of 
law,  and  would  not  hear  the  evidence  ;  but  decided,  that  a 
written  paper  did  not  become  a  flrift  warranty,  by  being  folded 
up  in  the  policy. 

In  the  other  cafe  it  appeared,  that  at  the  time  when  (he 
infurers  underwrote  the  policy,  a  flip  of  paper  was  wafered  to 
it,  defcribing  the  Hate  of  the  fiiip  as  to  repairs  and  ftrength, 
and  aifo  mentioning  feveral  particulars  of  her  intended  voyage, 
which  particulars  in  the  event  had  not  been  complied  with. 
Lord  ?AansfieId  xn\cA^  that  this  was  only  a  reprefentation  \  and  if 
the  jury  fhould  think  there  was  no  fraud  intended,  and  that  the 
variance  between  the  intended  voyage,  as  defcribed  in  the  flip 
of  p^jper,  and  the  aftual  voyage  as  perlormed,  did  not  tend  to 
inoeafe  the  rifk  of  the  underwriters,  he  direfled  them  to  firK^ 
f(JX  the  pl.tintilT,  which  they  accordingly  did, 
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This  verJidl  was  afterwards  fet  afide  upon  another  ground.        CHAP, 

XVIII. 


It  being  thus  fe'i.ed,  that  a  warranty  muft  appear  on  the 
face  of  the  inftrument,  it  ftill  became  a  queftion,  whether  a 
warra".ty,  writfen  .a  the  margin  of  the  policy,  was  to  be  confi- 
dered  equally  binding,  and  fubjcft  to  the  fame  ftri£l  rule  of 
conftruduon,  as  if  inferred  in  the  body  of  the  policy  itfelf. 
This  point  came  under  the  confideration  of  the  court  in  the 
cafe  of  Bean  and  Stiipart,  in  which  the  material  queftion  was, 
whether,  luppofing  it  to  be  a  warranty,  boys  were  included 
under  the  word  fcamcn.  That  cafe,  as  far  as  it  is  material  to 
our  prefent  enquiry,  was  as  follows: 


Don  J.  f]y. 


The  plaintiff  infured  the  (hip  called  the  Martha^   at  and  Bean  v  Stit- 


from  London  to  AVzy  Torli  \  the  voyage  to  commence  from  a  p^  ' 


day  fpecified;  and  in  the  margin  of  the  policy  were  written 
thefe  words,  "  Eight  nine  pounders  with  clofe  quarters,  fix 
"  fix  pounders  on  her  upper  decks  j  thirty  feamen  befides 
*'  padengers." 

Upon  a  motion  for  a  new  trial  in  this  cafe,  Lord  Alansfield 
faid,  iiiere  is  no  doubt  but  this  is  a  warranty.  Its  being 
written  on  the  margin  makes  no  difference.  Being  a  war- 
ranty, there  is  no  doubt  but  that  the  undcrv/riters  would  not 
be  liable  if  it  were  not  complied  with;  becaufe  it  is  a  condition 
on  which  the  contradl  is  founded. 

In  an  aflion  on  a  policy  of  infurance,  it  appeared  that  the  Kcnyon  v. 
iollowing  words  were  written  tranlverlly  on  the  margm  or  the  Midi.  Vac. 
policy:   "  In  port  20th  July^  ^Jl^-"     I"  f^^»  t^^e  fliip  had  ^^^^  ^  j,, 
failed  the  i8th  o{  July.    The  queftion  was,  whether  this  mar-  ^'^^^^  (4) 
ginal  note  was  a  warranty  or  a  reprefentation. 

Lord  Alansjiekl. — "  T  le  queftion  is,  whether  the  (hip's  being 
in  port  on  the  20th  is  part  of  the  condition  of  the  inftrument. 
When  it  is  on  the  face  of  the  inftrument,  it  is  a  part  of  the 
policy;  fo  that  here,  if  the  (hip  was  not  in  port,  it  is  no  con- 
traft.  As  to  its  being  only  in  the  margin,  that  makes  no 
difference ;  it  is  ail  part  of  the  contraft  when  it  is  once  figned. 
And  though  the  difference  of  two  days  may  not  make  any 
:naterial  difference  in  the  rifK,  yet  as  the  condition  has  not 
been  complied  wiih,  the  underwriter  is  not  liable/' 
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Dc  Hnhn  v. 
Hartley. 
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The  propriety  of  thefe  decifions  has  never  been  queftioned, 
and  the  rule  has  been  conftantly  and  tacitly  acquiefced  in  from 
the  time  in  which  thefc  cafes  were  determined  till  the  year  1786, 
when,  notwithflanding  the  uniformity  of  the  determinations 
upon  the  fubjedl,  it  once  more  became  an  obje6l  of  difcufiion. 

It  came  before  the  court  upon  a  fpecial  verdi6l :  it  was  an 
aftion  of  affumplit  brought  by  the  plaintiff  (an  underwriter) 
againft  the  defendant,  to  recover  back  the  amount  of  a  lofs 
which  he  had  paid  upon  a  policy  of  infurance.  The  defendant 
pleaded  the  general  iffue.  The  caufe  came  on  to  be  tried  be- 
fore Mr.  Juftice  Bullery  at  Guildhall^  when  the  jury  found  a 
fpecial  verdift,  flating : 

That  tbe  defendant  on  the  14th  o^  June  1779*  gave  to  his 
infurance  broker  inftru6lions  in  writing,  to  caufe  an  infurance 
to  be  made  on  a  certain  velfel,  called  the  Juno.  (Then  the 
inftru6lions  are  fet  out  in  the  verdift,  figned  by  the  defendant.) 
The  verdi£l  then  ftates  that  the  broker,  in  confequence  of  fuch 
inllruftions,  on  the  faid  14th  of  June  1779,  did  caufe  a  policy 
of  infurance  to  be  made  on  the  Junoy  upon  goods  and  merchan- 
dizes laden  on  board,  and  alfo  on  the  (hip,  at  and  from  Africa^ 
to  her  port  or  ports  of  difcharge  in  the  Brltljh  Pfeji  Indies^  at  and 
after  the  rate  of  15/.  per  cent.  The  verdifl,  after  reciting  two 
memorandums,  not  material,  then  proceeded  to  ftate,  that  in 
the  margin  of  the  Jaid  policy  were  written  the  words  and  figures 
folhwing:  "  Sailed  from  Liverpool  with  14  fix  pounders,  fwivels, 
*'  fmall  arms,  and  50  hands  or  upwards  ^  copper  fheathed,'* 
That  the  plaintiff  underwrote  the  policy  for  200/.  at  a  premium 
of  31/.  los.  That  the  y^ws  failed  from  Liverpool  on  the  13th 
oiOSlober  1778,  having  then  only  46  hands  on  board  her^  and 
arrived  at  Beaumarisy  in  the  Ifle  of  Anglcfea.,  in  fix  hours  after 
her  failing  from  Liverpool^  with  the  pilot  from  Liverpool ou  hoard 
her,  who  did  pilot  her  to  Beaiimarisy  on  her  fjaid  voyage ;  and 
that  at  Beaumaris  the  Juno  took  in  fix  hands  mor?,  and  then 
had,  and  during  the  faid  voyage,  until  the  capture  thereof,  con- 
tinued to  have  52  hands  on  board  her.  That  the  faid  fhip  ip 
the  voyage  from  Liverpool  to  Beaumaris^  until  and  when  fhe 
took  in  the  faid  fix  additional  hands,  was  equally  fafe,  as  if  flic 
had  had  50  hands  on  board  her  for  that  part  of  the  voyage.  The 
yerdlft  then  flatcs,  that  the  defendant  was  intereftcdjand  that  the 

ihip 
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fhip  was  captured  :   that  on  receiving  an  account  of  the  lofs  of    C    H   A  P. 
...  .  XVIII 

the  vefTel,  the  plaintiff  paid  to  the  defendant  the  fiim  of  200/.    v.^^,^*^-^^ 

not  having  then  had  any  notice  that  the  faid  (liip  had  only  46 
•hands  on  board  her  wiicn  fhe  failed  from  Liverpool. 

For  the  defendant  it  was  faid,  that  this  reprefentation  had  no 
relation  to  the  voyage  infured;  for  that  was  at  and  from  Africa^ 
Sec.  whereas  this  is  merely  arj  account  of  the  ftate  of  the  (hip  at 

Liverpool. 

"Lord Man s/ield. — "There  is  a  material  dlfiindion  between  a 
warranty  and  a  reprefentation.  A  reprefentation  m:xyhceqiiitabh 
zwdfubJlnntiaUy  anfvvered :  but  a  warranty  mufl  hcjlri^ly  com- 
plied with.  Suppofing  a  warranty  to  fail  on  the  ill  of  Augufl 
and  the  fhip  did  not  fail  till  the  2d,  the  warranty  would  not  be 
complied  with.  A  warranty  in  a  policy  of  ii'.furance,  is  a  con- 
dition or  a  contingency,  and  unlefs  that  is  performed  there  is 
jio  contract.      It  is  perfe6lly  immaterial,  for  what  purpofe  a  \ 

warranty  is.  introduced  ;  but  being  infcrtcd,  the  cqnlraft  does 
pot  exifl  unlefs  it  is  literally  complied  with.  Now  in  the  pre- 
fent  cafe,  the  condition  was,  the  failing  of  the  fliip  with  a  cer- 
tain number  of  men,  which  not  being  complied  with,  the  policy 
is  of  no  efle6l." 

Mr.  Juflice  AJhhurJl. — "The  verymeaningof  a  warranty  is, 
to  preclude  all  queftions  whettier  it  h?iS^  been  fubjlantially  com- 
plied with  :  it  mull  be  literally  fo." 

Mr.  Juftice  Bullcr. — "  It  is  impofiTible  to  divide  the  words 
written  in  the  margin,  in  the  manner  wnich  has  been  attempted 
at  the  bar  ;  that  that  part  which  relates  to  the  copper  fheathing 
fhould  be  a  warranty,  and  not  the  remaining  part.  But  the 
whole  forms  one  entire  contrail,  and  muft  be  complied  with 
throughout."  Judgment  tor  the  plaintiff.  A  writ  of  error  was 
brought  in  the  Exchequer  Chan>ber  upon  this  judgment,  which, 
after  two  arguments,  was  affirmed  bv  the  unanimous  opinion 
of  the  eight  Judges,  compofing  that  Court.  Michaelmas 
Term  1787.     28th  Geo.  3d. 

Having  flated  thufe  rules,  which  apply  to  warranties  in  gene- 
ral, it  will  now  be  proper  t )  confider  the  feveral  kinds  of  war- 
•ranties,  and  thofe  principles  which  are  peculiar  to  each  fpecies, 

confirmed 
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C  H  A  P.  confirmed  by  decifions  of  tlic  courts.  It  would  be  endlefs  to 
enumerate  the  various  warranties  that  are  to  be  found  in  policies  ; 
becaufe  they  mult  frequently,  and  for  the  moft  part  do  depend 
upon  the  particular  circumftances  of  each  cafe;  fuch  as  the 
number  of  men,  of  guns,  being  copper  flieathed,  &c.  But 
thofe  which  moft  frequently  occur  in  our  books  of  reports,  and 
upon  which  the  greateft  qucflions  have  arifen,  may  be  reduced 
to  three  claifcs :  Warranty  as  to  the  time  of  failing;  warranty 
as  to  convoy ;  and  warranty  of  neutrality.  Of  each  of  thefe  we 
Ihall  treat;  obferving  in  the  firll  place,  that  thofe  rules  which 
arc  applicable  to  warranty  in  general,  muft  neccflarily  ialfo  apply 
to  each  of  thefe  individually. 


Roceus.  Kot. 


Kenyon  v. 
Bcrfhon. 


Wore  V. 
Whitmorc. 
Cowp.  784. 


I  ft.  As  to  the  time  of  failing.  In  moft  %'oyages,  the  time 
at  which  they  are  to  commence  is  a  material  circumflance ; 
becaufe  in  every  country  there  arc  feme  feafons  when  navigation 
is  much  more  dangerous  than  at  others,  owing  to  periodical 
winds,  monfoons,  and  various  other  caufes.  Indeed,  we  have 
feen,  that  a  man  having  once  warranted  to  fail  on  a  particular 
day,  whether  the  rifiv  be,  in  fa6},  materially  altered  or  not  by  a 
breach  of  that  warranty,  the  underwriter  isnolongeranfwerable. 
But  this  ftri6l  adherence  to  the  very  day  fpecified,  muft  have 
arifen  from  the  principles  juft  ftatecl :  for  if  a  latitude  of  one 
day  v^'cre  given,  why  not  extend  it  farther?  It  has  therefore  been 
held,  that  when  a  fhip  has  been  warranted  to  fail  on  a  particur 
lar  day,  though  the  fhip  be  delayed  for  the  heft  and  wifell 
rcafons,  or  even  though  flie  be  detained  by  force ;  the  warranty 
has  not  been  complied  with,  and  the  infurer  is  difcharged  from 
his  conlracl. 

Thus,  in  an  aQlon  on  a  policy  of  infurance,  upon  a  motion 
to  fet  afide  the  verdifl  which  had  been  given  for  the  plaintiff, 
the  cafe  appeared  to  be  this.  The  declaration  flated,  that  a 
policv  was  made  on  the  fhip  Nav  IVifimsrlfwdy  at  and  from 
Jamaica  to  London,  warranted  to  fail  on  or  before  th  26th  ef 
'July  1776,  free  from  capture,  and  free  from  all  reftraints  and 
dciuinmcnts  of  kings,  princes,  and  people  of  what  nation,  con- 
dition, or  quality  foever.  It  further  ftated,  that  the  faid  fhip 
was  preparing  and  ready  to  fail,  and  would  have  failed  on  the 
25th  of  yuly'y  on  her  intended  voyage,  if  JJ^e  had  not  been  re- 
frai'fCd  by  th;  order  and  ccmrnand  cf  Sir  Bafil  Keith,  the  theri 

governor 
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governor  of  Jamaica^  and  detained  beyond  the  day:  that  (he    C   H  A   P. 

...  xvin 

afterwards  failed  and  was  captured.     For  the  plaintiff  it  was 

faid,  that  the  ufual  claufe  againft  the  detention  of  rulers  and 

princes  being  infcitcd  in  this  policy,*  the  embargo,  by  which 

the  fhip  was  prevented  from  fiailing  on  the  day  mentioned  in 

the  warranty,  came  exprefsly  within  the  meaning  of  it,  and 

therefore  excufcd  the  delay. 

,  On  the  other  hand  it  was  faid,  that  the  lofs  of  the  fiilp  could 
in  no  poflible  rcfpe6l  be  conne61ed  with  the  embargo.  That 
the  warranty  was  pofttlve  and  cxprej's ;  that  the  fhip  fiiould  de- 
part on  or  before  the  day  appointed,  and  therefore  mufl  be 
complied  with.  Of  this  opinion  was  the  court ;  and  accord- 
ingly the  rule  to  fet  afide  the  verdift  for  the  plaintiff,  and  to 
enter  a  nonfuit  was  made  abfolute. 

But  the  necefhty  of  a  punctual  adlierence  to  the  day  on  which 
the  (hip  is  warranted  to  fail  by  the  poHcy,  is  mt  peculiar  to  the 
law  of  England  \  for  we  find  that  foreign  writers  declare,  that 
the  fame  rule  is  univerfailv  adopted.  If,  fay  they,  the  owner  of  RoccusKot,  3$, 
the  fhip  or  goods  has  faid  in  the  policy,  that  he  will  be  ready 
to  fail  at  a  particular  time,  at  which,  perhaps,  the  navigation 
may  be  leis  dangerous;  and  on  this  account  the  infurer  is  more 
eafily  inciuct:d  to  undeiwrite  the  policy;  and  he  afterwards 
delay  the  time  of  failing,  and  the  fliip  and  goods  perifh,  the 
undcrrwrittr  is  not  bound,  for  he  who  negleds  to  depart  at  the 
appointcvl  time,  muft,  if  he  fail  at  a  fubfequent  period,  do  it 
entirely  at  his  own  rifk(rt). 

If  the  warranty  be  to  fail  after  a  fpecific  day,  and  tlie  fhip 
fail  before,  the  policy  is  eq  ially  avoided  as  in  the  former  cafe; 
becaufe  the  terms  of  the  warranty  are  as  much  departed  from 
in  the  one  cafe  as  in  the  other. 

On  the  8th  of  December  1777,  a  policy  was  underwritten  by  Vezlan  v. 
the  defendant  on  goods  in  a  French  fliip,  Le  Camte  de  Trebon^  juft.  Bulier, 
<*  at  and  from  Martinico  to  Hame  de  Grace,  with  liberty  to  ^"''^*^-'"'  ^2*' 

'  Vac.  1775. 

♦*  touch  at  CuadaloiJpe  \    warranted  to  fail  after  the  I2th  of 

(.i)  Roccus,  in  this  paflagc,  quotes  the  work  of  San.terna,  upon  infuranccs, 
T;;.o,  Kc  obkrvfis,  exdarrat  '.cr.tra  n-.agijlm  r.arjlktr.f  et  xatt/aSf  quar.do  detinentur 
i.'.  £iirvt  a  rnultQiculii^  vtl  dulctdine  ijir.i, 

**  January, 
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C  II  A  P.  «  January^  and  on  or  before  the  firft  o{  Auguji  1778."  Th« 
t^^^._^  /^j  infurance  was  made  by  the  plaintiff  on  account  of  'Jacques 
Hortcloupe  and  Louis  Delamare^  oi  Havre  de  Grace^  owners  of 
the  {hip  and  cargo;  at  which  time  it  was  not  known  whether 
fhe  would  load  at  Marlimco  or  Guadaloupc^  they  having  goods 
to  come  from  both  places  ;  the  policy  was  therefore  intended  to 
cover  the  rifli  from  both,  or  either  of  them.  The  fliip,  having 
finifhed  her  outward  voyage  at  Martinico,  failed  from  thence  on 
the  6th  of  Ndvember  1777>  for  Guadaloupe^  where  (lie  took  in 
her  whole  loading,  without  returning  to  Martinicoy  which  the 
captain  intended  to  do,  had  he  not  got  a  complete  cargo  at 
Guadakupe\  from  whence  (lie  failed  on  the  26th  of  jfune  1778, 
and  was  taken  on  the  3d  of  Sepiernber.  The  plaintiff  demanded 
payment  of  the  lofs  from  the  underwriters,  which  being  refufed, 
he  brought  a6lions  againft  them  for  the  recovery  thereof.  This 
caufe  came  on  to  be  tried  at  Guildhally  before  Mr.  Juflice 
BuUer,  when  the  defendant's  ohje6lions  were,  that,  according 
to  the  words  of  the  policy,  the  voyage  was  to  commence  from 
Marttnicoy  and  not  irom  Quadahupe\  and  that  the  warranty  of 
the  tim.e  of  failing  was  not  complied  with,  the  fip  having  Jailed 
from  Mnrtinico  before  the  \1th  of  "January  1778,  to  wit,  on  the 
6th  of  November  1777.  The  jury,  under  the  direftion  of  tht 
learned  judge,  were  of  that  opinion,  and  accordingly  found  a 
verdi£l  for  the  defendant. 

But  when  a  fhip  is  warranted  td  fail  on  or  before  a  particular 
day,  if  fhe  failed  from  her  port  of  loading,  with  all  her  cargo  and 
clearances  on  boards  to  the  ufual  place  of  rendezvous  at  another 
part  of  the  fame  ifland,  merely  for  the  fake  of  joining  convoy, 
it  is  a  compliance  with  the  warranty,  though  fiie  be  afterwards 
Cowp.  608.  detained  there  by  an  embargo  beyond  the  day.  The  ground  is, 
that  when  a  fliip  leaves  her  port  of  loading,  when  Ihe  has  a  lull 
and  complete  cargo  on  board,  and  has  no  other  object  in  view 
but  the  fafefl  mode  of  failing  to  her  port  of  delivery,  her  voyage 
muft  be  faid  to  commence  from  her  departure  from  that  port. 
If,  indeed,  her  cargo  was  not  complete,  it  would  not  have  been 
a  commencement  of  the  voyage.  It  is  true,  in  the  cafe  about 
to  be  reported.  Lord  Mansfield  was  of  a  different  opinion  at 
the  trial ;  and  it  certainly  was  a  cafe  of  confiderable  dlfHculty : 
but  when  it  came  again  before  the  court,  it  underwent  a  great 
deal  of  difcuffion,  and  after  lung  and  mature  deliberation  of  all 

the 
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the  judges,  his  1ord(hip  candidly  acknowledged  that  his  former    C    It   A   P. 
decifion  was  wrong ;  and  upon  a  fubfequent  occafion,  he  de-    v.,^^-.^-^^ 
clared  he  was  completely  convinced,  that  the  voyage  commen- 
ced from  the  port  of  loading.     As  that  is  the  leading  cafe  upon 
this  fubjed,  it  is  here  reported  at  length. 

This  was  an  a6lion  on  a  policy  of  infurance  upon  the  fhip  Ca-  ?^""_  ^'a  "*^ 
pel  in  the  JVeJl  India  trade,  loft  or  not  loft,  at  and  from  Jamaica 
to  London  ;  ivarranted  to  have  failed  on  or  before  the  iji  of  Au- 
guft  1776.     The  policy  wars  effe6^ed  on  the  2oth  of  Augujl 
1776,  at  a  premium  of  15  guineas  per  cent,  to  return  ^per 
cent,  if  the  fiiip  departed  with  convoy  ;  and  8  per  cent,  if  with 
convoy  for  the  voyage,  and  arrived  fafe.     At  the  trial,  there 
■was  no  controverfy  about  the  fa61s;  and  they  are  fhortly  thefe: 
th.e  fhip  was  completely  laden  for  her  voyage  to  England^  at  St, 
Anne\  in  Jania'ica\  and  Jailed  from  St.  Anne's  Bay,  on  the  ibth 
tf  \v\\y  for  Bluefields,  in  order  to  join  the  convoy  there,  Bluefelds 
being  the  general  place  of  rendezvous  for  convoy  on  iheyamaica 
ftation,  like  Spithead  in  England,  and  where  a  convoy  then  lay, 
which  was  expefted  to  fail  for  England  every  day :  but  the 
greater  part  of  the  way  from  St.  Jnne's  to  Bluefields,  is  out  of  the 
dire6l  courfe  of  the  voyage  from  St.  Anne\  to  England.     That 
file  arrived  off  Bluefelds  on  the  aSih  or  29th  o^  July,  where  ftie 
Vv'as  immediately  flopped  by  an  embargo  laid  on  all  veffels  being 
in  any  part  of  Jamaica,  and  was  detained  there  till  the  6th  of 
Augufl,  when  (he  failed  with  the  convoy  for  England;  but  after- 
wards, being  feparated  in  the  paiTage,  was  taken  by  an  Ameri- 
can privateer.     Upon  thel'e  fafis  the  jury  found  a  vcrdiil  for 
the  defendant.     When  this  cafe  was  firft  argued  at  the  bar, 
two  points  were  relied  upon  for  the  defendant,  in  fupport  of  the 
verdi6f,  which  the  jury  had  given  in  his  favour:   ift.  That 
the  departure  from  St.  Anne\,  was  not  a  departure  from  Ja- 
maica, within  the  meaning  of  this  policy.     2d.  If  it  were, 
that  the  going  to  Bluefields  was  a  deviation.      Upon  the  firft: 
argument.  Lord  Mansfield  faid  :  One  point  now  ftarted  is  en- 
tirely new  :  that  fuppofing  the  voyage  to  have  begun  from  St. 
Anne\,  the  going  to  Bluefields  (which,  it  is  admitted  on  all 
hands,  was  out  of  the  courfe  of  the  voyage)  though  for  the 
purpofe  of  convoy  only,  fhall  be  confidered  as  a  deviation.   Ih 
anfwer,  it  has  been  faid  by  the  counfel  for  the  plaintiff",  that 
there  are  cafes  in  which  the  contrary  has  been  held :  but  they  Vide  the  prece 

dine  chapter. 

are 
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C  M  A  P.  are  not  cited.  I  coukl  vvifh  therelbrc  that  thcfe  cafesniiplit  be 
particularly  looked  into,  and  this  ground  mentioned  again.  It 
is  a  very  material  point :  but  widely  difFcrent  from  a  warranty 
lo  depart  on  a  particular  day,  whicii  is  a  condition  precedent 
that  admits  oi  no  latitude. 

The  fecond  point  was  agaiil  argued  ;  and  then  the  judges 
feverally  mentioned  their  ideas  upon  iht  fubjeft,  vvithout  com- 
ing at  that  time  to  any  decifion. 

Lord  Mamjield. — "  I  am  extremely  gUd  this  motion  has  been 
made  ;  the  caufe  came  on  at  GuildhaUy  by  the  candour  of  the 
parties  in  the  faircft  manner.  But  I  had  no  intimation  of  its' 
being  a  caufc  of  confequence  till  after  the  verdift  ;  when  I  was 
informed  100,000/.  depended  upon  it.  Thequefiion  was  fairfy 
tried,  and  the  cafe  has  beert  very  well  argued  on  both  fides.  I 
have  thought  much  of  it  fince  the  trial.  Some  things  are  clear, 
and  there  are  others  which  require  confidcration.  The  policy 
was  made  on  the  20th  of  Auguft  1776,  upon  the  contingency 
of  a  faft,  which  muft  have  exifted  one  way  or  the  other  at  the 
time  the  policy  was  underwritten.  That  contingency  was,  that 
the  fliip  fhould  have  failed  on  or  before  the  i^  oi  Auguft :  con- 
fequently  it  muf!  have  taken  place  or  not  upon  the  20th  of  that 
month.  The  port,  .from  whence  the  (hip  was  to  be  infured, 
was,  if  I  may  ufe  the  exprefTion,  the  whole  iHand  of  'Jamaica  : 
but  frotn  which  of  the  ports  the  {hip  would  fail,  neither  party 
!knew  :  therefore  they  have  ufed  the  words,  "  at  and  from  y^h- 
"  jnaica:"  by  force  of  wliich  fhe  certainly  was  prote6lcd  in 
going  from  port  to  port,  and  till  flie  failed.  It  follows,  that  the 
word  failed  in  the  warranty,  muft  mean  that  fhe  had  failed  on 
her  homeivard  hound  voyage.  The  queflion  then  is  a  matter  of 
fa£l  j  and  one  that  admits  of  no  latitude,  no  equity  of  con- 
flrudion,  or  excufe.  Had  (lie  or  had  fiie  not  failed  on  or  be- 
fore that  day  ?  That  is  the  queftion.  Ko  matter  what  caufc 
prevented  her  ;  if  the  fa6l  is,  that  ftie  had  not  failed,  though 
ihe  ftaid  behind  for  the  bieft  reafons,  the  policy  was  void  :  the 
continoency  had  not  happened  ;  and  the  party  intcrefted  had  a 
right  to  fay,  there  was  no  contrafl;  between  them.  Therefore 
what  was  faid  in  argument  is  very  true  :  if  fhe  had  been  pre- 
vented by  any  accident  from  failing  till  the  fecond  of  Auguft^  as 
by  thefudden  want  of  any  neceflary  repair,  or  if  an  enemy  had  been 
at  the  mouth  of  the  port ;   thccaptain  would  have  done  very 

right 
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r'lpht  not  to  fail,  but  there  would  have  been  an  end  of  the  policy.    C    M    A   P. 

°  .  XVIiI. 

It  is  very  different  from  the  cafes  where  a  voyage  has  been  be- 
gun: there  the  ufage  of  the  voyage  may  juftify  going  a  little 
out  of  the  diredl  courfe.  This  alfo  is  clear ;  if  the  (hip  had  bro- 
ken ground,  and  been  fairly  under  fail  upon  her  voyage  for  Eng' 
land  on  the  id  of  Augnfl,  though  (he  had  gone  ever  io  little  a 
way,  and  had  afterwards  put  back,  from  the  (Irefs  of  weather, 
or  apprehenfion  from  an  enemy  in  fight,  or  had  then  been  put  un- 
der an  embargo,  and  had  been  detained  till  Septevihery  it  would 
ftill  have  been  a  beginning  to  fail ;  and  the  (loppage  would  have 
come  too  late:  becaule  the  warranty  was  upon  a  faft  antece- 
dent. Such  a  cafe  happened  before  me  a  day  or  two  after  the  ThellufTon  v. 
prefent  adion  was  tried.  It  was  an  infurance  upon  a  fiiip  from  Cu'iwhaii.'  * 
Grenada  to  London,  zvar  ranted  to  Jail  on  or  before  the  ijl  ofAnguJi.  Hil.  Vac.  1 777", 
She  had  barely  begun  to  fail  on  the  day,  when  (he  was  flopped 
by  an  embargo,  and  detained  beyond  the  time.  I  thought  the 
voyage  was  begun  :  the  jury  were  of  that  opinion  ;  and  there 
has  been  no  motion  for  a  new  trial.  I  am  giving  no  opinion, 
only  breaking  the  cafe.  Here  the  whole  queflion  turns  upon 
this :  did  the  voyage  from  Jamaica  homeward  begin  from  St, 
Anne's^  or  from  Bhufields  ?  Perhaps  where  a  voyage  is  once  be- 
gun, the  going  a  little  out  of  the  way  to  join  convoy  may  be 
very  reafonable,  and  for  the  benefit  of  all  parties  :  but  flill  it 
does  not  vary  the  latl  of  failing.  Hereit  was  very  reafonable: 
but  the  queflion,  whether  the  voyage  began  from  St.  Anne\  or 
Bluefields,  flill  remains.  Another  material  circumftance  arifes 
from  the  words,  "  at  and  from  Jamaica.*^  At  the  trial,  I 
reafoned  thus :  "  By  the  terms  of  the  policy  fhe  was  protefted 
*'  during  her  ffay  at  Jamaica :  by  force  of  them,  fhe  had  a 
"  right  to  go  to  any  port,  or  all  round  the  ifiand ;  and  fhe  went 
*'  to  Bluefields  for  rcafoiis  bcff  known  to  herfclf.  Therefore  the 
**  voyage  began  from  Blucf.ehh."  Had  the  infurance  been  at 
and  from  the  port  of  .9/.  Amu'i,  it  did  firike  me,  that:  going 
round  the  ifiand  to  Bluefields,  would  have  been  a  deviation. 
But  this  is  a  queflion  of  fo  much  value  and  confequence,  that 
the  court  willies  to  confider  the  cafe  thoroughly,  before  they 
give  a  final  decifion  upon  it." 

Mr.  Judice  AJlon. — «  I  fliall  be  very  glad  to  confider  this  cafe. 
As  at  prefent  advifed,  it  feems  to  me  to  depend  upon  a  mere 
matter  of  fa£l :  &nd  therefore  to  be  very  different  from  the  cafes 

ce  of 
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C    H   A    p.    of  deviation  that  have  been  put.      In  them,  the  change  of 
XVIII.  .  .         . 

voyage,  being  from  necefTity,  is  cxcufed  in  point  of  law;  but 

here,  ihe  whole  queflion  is,  did  the  Cupel  fail  from  Jamaica  on 

or  before  the  ift  of  Augujl,  according  to  the  true  fenfe  and 

meaning  of  the  policy.     If  fhe  had  fairly  commenced   her 

voyage,  on  her  departure  from  St.  June's,  and  the  going  to 

Bhiejields  is  to  be  taken  as  the  ufage  of  the  voyage,   I  (hould 

think  the  underwriters  would  be  liable.    So,  if  (he  had  broken 

ground  for  the  voyage,  and  had  gone  but  a  league,  and  been 

blown  back  again.      But  it  flie  had  found  no  convoy  at  BJue- 

jields,  fhe  could  not  have  flaid  there  to  wait  for  convoy  :   that 

would  have  vacated  the  policy.     So,  if  her  going  to  Bluejields 

is  to  be  confidered   only  as   a   continuation    of   her  ffay  at 

'Jamaica,  the  policy  is  at  an  end.      She  certainly  was  ready 

at  St.  Anne's  to  depart  for  the  voyage;  and  ihe  went  to  Blue- 

felds,    not  to  take  in  part  of  her  cargo,  (for  then  it  would 

clearly  not  l>>ivc  been  a  commencement  of  the  voyage)  but 

from  a  moil  ju(l  motive.     Whether  that  was  or  was  not  a 

commencement  of  the  voyage,  is  clearly  a  matter  of  fa61 ; 

and  in  this  cafe  a  very  material  one;  therefore  ought  to  be  very 

fully  confidered." 

Mr.  Jufticc  JVilles. — "  This  is  clearly  a  matter  of  fa£t.  I 
think  if  the  fhip  upon  her  arrival  at  Bluejields  had  found  no 
convoy,  Ihc  could  not  have  flaid  there ;  but  mull  have  failed 
immediately  :  or  if  ihe  had  met  with  convoy,  and  had  {laid  an 
unreafonable  time  for  other  ihip's,  the  infurers  would  not  have 
been  liable." 

After  thefe  opinions,  which  evidently  lean  in  fiipport  of 
the  verdi6l,  had  been  delivered,  the  court  took  further  time 
to  deliberate  ;  and  then  their  unanimous  opinion  was  pro- 
xiounced  by 

Lord  Mansjield. — "  We  are  all  fatisfied  that  the  truth  of 
the  cafe  is,  that  the  voyage  from  'Jamaica  to  England  be- 
gan from  St.  Anne's.  That  when  the  ihip  failed  from  St. 
Anne's-,  fhe  had  no  view  or  objeft  whatfoever,  but  to  make 
the  befl  of  her  way  to  England.  That  the  value  of  this 
queflion,  admitted  on  both  fides,  fhews,  that  every  other  fhip 
under  the  fame  circumffances  looked  upon  the  touching  at 
Bhtcfeldsy  where  the  convoy  then  lay  ready>  to  be  the  fafeft 
8  courfe 
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courfe  of  navigation  from   Jamaica  to  England  \  and  that  it    C    HA   P. 
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would  have  been  unwife  and  imprudent   tor  any  Inip  not  to  »_^-^  -^_i 

have  touched  there.     The  great  dinindion  is  this:   that  flie 

failed  from  St.  Anne\  for  England  by  ivnv  of  Bluejields  ;  and 

that  it  was  not  a  voyage  from  St.  Jn/jc's  to  Bluejields  with 

any  obje^l  or  view  diUinft  from  the  voyage  to  England.    If  (he 

had  gone  firll  to  Bluejields  for  any  purpofe  independent  ot  her 

voyage  to  England^  to  have  taken  in  water,  or  letters,  or  to 

have  waited  in  hopes  ot  convoy  coming  there,  none  being 

readv,  that  w'ould  have  given  it  the  condition  of  one  voyage 

from  St.  Anne's  to  Bluejields \  and  another   from   Bluejields  fo 

England.     But  here,  under  all  the  circumflances,  we  tjiinlc 

ffie  had  no  other  objecl  than  to  come  diredly  to  England  by 

the  fafefl  courfe."      Therefore  the  rule  for  a  new  trial  was 

made  abfolute. 

A  few  years  afterwards  a  fimilar  decifion  was  made  ;  and 
the  only  difference  between  the  cafes  was  this,  that  in  the  cafe 
now  to  be  mentioned,  it  was  a  condition  inferted  in  one  of  her 
clearances,  that  the  (hould  pafs  by  the  pLice  [at  which  {Tie  was 
detained  by  the  governor  beyond  the  day  named  in  the  war- 
ranty) to  take  the  orders  of  government.  But  this  was  not 
thought  fufHcient  to  induce  the  court  to  depart  from  the 
decifion  in  Bond  and  Kutt ;  efpecially  as  in  this  cafe,  the  place 
where  the  (hip  was  detained  was  in  the  direft  courfe  of  the 
voyage. 

It  was  an  a61Ion  on  a  policy  of  infurance  on  the  French  T' rMufTon  v. 

FfrgufToii. 
(hip  Uaimabk  Gertrude^    '^  at  and  trom  Guadahupe  to  Havre.^  Doug.  346, 

*'  warranted  to  Jail  on  or  before  the  3  \ft  of  December."      It  was 

tried  before  Lord  Mansfield^  when  a  vcrdicl  was  found  for  the  . 

plaintiff.     A  motion   having  been  made  for  a  new  trial,  the 

cafe  from  his  Lordfhip's  report  appeared  to  be  as  follov\s  ;   T^he 

fl?ip  took  in  her  complete  lading  and  prcvijions  for  France.,  and  all 

her  clearances  mid  papers^  at  a  port,  called  Pointe  a  Pit  re  ^  in 

the  ifland  of  Guadahupe^  and  failed  from  thence  on  the  2\th  of 

O£loher^  for  Bafj'eterre,  where  there  is  no  port,  but  only  an 

open  road.     The  town  of  Bafftcrre  is  the  refidence  of  the 

French  governor.     The  fiiip  arrived  there  at  night,  when  tfjc 

captain  went  on  fhore,  and  next  day  waited  on  the  governor, 

who  would  not  perffiit  him  to  depart,  and  to  prevent  it,  took 

e  c  i  his 
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his  {hip's  papers  from  him.  At  this  place  he  was  detained, 
with  his  fhip  til!  the  loth  of  January^  when  he  fet  fail  with  a 
convoy,  which  had  arrived  fonie  little  time  before,  and  being 
feparated  after  fome  days  from  the  convoy,  the  fliip  was  taken 
by  an  E»gI:Jh  vefTel.  The  captain,  who  was  the  only  witnefs 
produced  at  the  trial,  fwore,  that  notice  had  been  given  on 
the  part  of  the  governor,  fome  da^•s  before  he  failed,  to  him 
and  the  other  captains  of  (hips  at  Pohile  a  Pitre,  who  were 
preparing  to  fail  for  Europe^  that  a  convoy  was  expected  to  be 
at  BaJJeterre  from  May-tinicOy  on  the  25th  of  OHober  and  that, 
in  confequence  of  this  intimation,  he  had  worked  night  and 
day  to  get  ready,  and  had  paid  extraordinary  gratifications  to 
obtain  the  (hip's  papers  and  clearances  as  foon  as  pofTible ; 
that  the  defne  of  being  in  time  for  the  convoy  was  the  only 
reafon  for  this  hafte;  and  that,  although  he  %vasnot  able  to  fail 
till  the24th,he  wasftill  in  hopes  of  being  in  time  for  the  convoy, 
as^he  thought  it  might  very  probably  have  been  detained  at 
Mdithnco  fome  days  beyond  its  time.  The  laft  fliip  papers, 
which  he  received  at  Piinte  a  Pilre,  was  Le  Role  d^cquipage, 
or  the  mufter  roll.  This  paper,  which  was  much  relied  upon 
by  the  counfel  for  the  defendant,  was  dated  the  24th  of  Oifchcr, 
and  was  in  the  following  words :  "  V^u  par  nous,  charge  div 
"  detail  des  clafl'cs  au  department  de  La  Grande  terre  Guada- 
"  loupc^  I'equipage  denomme  au  role  dcs  autres  parts  au  nom- 
"  bre  de  vingt  perfonnes,  le  capitaine  compris.  Pcrmis  au 
"  Sieur  y^an  "Jacques  Lethuilller  commandant  le  navire  Vai- 
**  niable  Gertrude  du  Havre^  de  s'cn  fervir  pour  faire  fon  re- 
"  lour,  au  dit  lieu,  pajjlint  a  la  BfljJ'atcrre pour  y  prendre  Ics  or- 
'-  drcs  du  gouvcrncmcyit  en  obfervant  Ics  ordonnances  ct  regle- 
*'  mens  de  la  marine."  Under  this  there  was  written,  on  the 
fame  paper,  an  account,  dated  the  30th  of  OSlober^  of  fome 
changes  in  the  number  of  the  crew,  and  under  that,  the  fol- 
lowing entry  :  *'  Vu  par  nous,  ecrivain  de  la  marine  cliarge 
"  du  detail  des  clalfcs,  ics  vingt  cinq  perfonr.es  cxiftantcs  au 
"  prefent  role,  le  capitaine  compris.  11  eil  permis  au  Sieur  Le- 
**  thuUUcr  commandant  le  navire  Va'itnablc Gertrude^  du  Plavrcy 
V'  de  faire  fon  rctour  au  dit  lieu  en  fe  conformant  aux  ordon- 
'V nances  et  reglemcns  royaux  de  la  marine.  A  Bajfcterre 
•'  Guadakupe^  le  %  Janvier^  T779."  On  another  paper,  called 
Lc  Conge,  ddicd  the  iSth  of  Qttoher^  which  was  read  on  th« 

part 
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part  of  the  plaintlfF.  there  was  written,  at  the  bottom,  as  fol-    CHAP. 
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lows:   "  Vu  de  rclache   a   la    Bajjetei-rc  Guadaloiipe^  pour  y 

*'  attendre   iin  convoi  pour  France.      Ce  28  OSIobre^   ^ll^t 

*'  Monentheil.'"      The  captain  fwore  that  he  underftood  the 

only  rcafons  for  the  condition  in  the  mufter  roll,  that  he  lliould 

go  to  Bciffeterre^  were,  the  convoy  was  to  be  at  that  place,  and 

that  he  might  take  fuch  difpatches  as  were  ready  for  Europe. 

He  had  not  objefled  to  it;  becaufe  in  the  regular  courfe  of  his 

voyage  to  France  from  Pohite  a  PitrCy  he  muft  have  gone  that 

way,   clofe  under  the   guns  ol    Bajpterre^   in  order  to  avoid 

Monijcrraty  there  being  no  other  road,  except  they  were  to 

keep  quite  to  the  leeward,  which  is  not  the  cuftom.     If  he 

had  arrived  there  in  the  day-time,  he  would   not  have  caft 

anchor,  but  would  have  feat  his  boat  for  the  difpatches;  but 

having  arrived  at  night,  his  fhip  had  been  detained,   contrary 

to  his  intention  and  expe6fation.     The  defendant's  counfel  to 

invalidate  the  captain's  teflimony,  befides  the  mufter  roll,  and 

the  entry  under  it,  as  above  ftated,  read  the  proteft  made  by 

the  captsin  on  his  arrival  at  Dover \  and  alfo  his  depofition  in 

anfvver  to  the  29th  interrogatory  in  the  proceedings  in  the 

Admiralty  on  the  condemnation  of  the  lliip.     The  words  of 

the  proteft,  on  which  they  relied,  were  as  follows:  "Where- 

*'  upon  he  (the  captain)  waited  on  the  proper  officer  at  Pointe 

*'  a  Pitre  for  his  mufter  roll,  and  was  by  him  informed,  it 

*'  could  not  be  granted,  but  on  condition  that  he  (hould  firft 

*'  fail  to  BaJJelerre,  and  there  wait  the  direftions  of  the  gene- 

*'  ral  of  the  ifland."     And  in  a  fubfequent  part,  "  Whereupon 

•<  at  his  (the  captain's;  inftance,  the   faid  John  Nicholas  Lc' 

«*  thuillier,  his  father  came  to  BaJJeterrcy  and  went  with  MefTrs. 

*'  Gohert  and  Bcteul^   commiffioncrs  of  commerce,  to  the  fu- 

•♦  perintendanr,  and  alfo  to  the  general  of  the  ifland,  ftatingto 

*'  them  that  tlie  faid  ftiip  and  cargo  were  infured  upon  con- 

"  dition  that  (he  fliouM  have  departed  from  the  ifland  of  Gitada- 

•»  loupe  before  the  3 1  ft  of  December^  the  terms  of  which  infurance 

<«  they  judged  it  effential  to  fulfil,  notwithftanding  which  they 

"  were  ftill  refufed  permifhon  to  depart,  arid  were  kept  there 

«'  until  after  the  31ft  of  December"     The  depofition  relied  on 

was  as  follows :  "  At  the  time  the  fliip  was  firft  purfued  and 

'*  taken,   fhe  was  fteering  her  courfe  towards  BreJJ.       Her 

*'^  courfe  was  not  altered  upon  the  appearance  of  the  veflel, 

e  e  3  «  by 
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C   H    A.  p.    "by  which  fhe  was  taken.       Her  conrTe  was  at  all  times, 
Lil^^    "  ^^''"'^"  ^''^   weather  woiiid    permit,    dire61:ed   to   BreJ}^    for 
"  which  port  flic  was  diiefted  to  fail,  although  the  deftination 
**  was  for  Havre  de  Grace,  by  the  (hip's  papers.     She  was  not, 
*'  before  nor  at  the  time  of  the  capture,  Jailing  beyond  or  wide 
**  of  Havre  de  Grace.     She  was  then  about  eight  leagues  weft 
"  of  U/'harJ,  and  her  courfe  was  not  altered  to  any  other  port 
*'  or  place,  but  v/as  obliged  to  be  direfted  to  Bre/1,  in  confe- 
«  quence  of  the   orders  he  had  received,   fubfequent  to  the 
"  delivery  of  the  (hip's  papers."     In  anfwer  lo  the  27th  in- 
terrogatory, his  dcpofition  was,   "  That  all  the  fhip's  papers 
"  found  on  board  were  true  and  fair,   and  none  of  them  lalfe 
"  and  colourable."     At  the  trial  the  captain  (wore,  that  he 
had    received   direfctions   to   keep   in  the   courfe   to  Bre^  at 
Bajpterre  from  h'S  father,   who  had  forn>erIy  commanded  the 
fhip  ;   but  this  tvas  done  as  the  Jafejl  way,  in  time  of  war,   of 
getting  to  Havre,  which  Jli II  continued  to  he  the  place  of  the  jhip' s 
dejiinalion.      Upon  this  evidence,  the  defendant's  counfel  made 
two  objedtions,  as  grounds  for  a  new  trial  :    ift.  That  there 
had  been  no  inception  of  the  voyage  on  the  24th  of  O^oher, 
As  to  the  ad        nor  till  after  the  3 1  (I  of  December :    2d]y.  That  the  fhip  never 
ant"  c.  17.  failed  on  the  voyage  infiired,  viz.  from  Guadaloupe  to  Havre, 

?  3U-  but  on  a  voyage  from  Guadaloupe  to  BreJI.     After  both  thefe 

points  had  been  fully  argued  at  the  bar, 

Lord  Mansfield  faid : — "  In  my  apprehenfion,  there  is  no  con- 
traditfion  l)etween  the  parole  evidence,  and  the  proteft  and 
depofitioiis.  '1  his  captain  had  never  heard  of  the  cafe  of 
Bond  and  Nutt.  Under  an  infurance  at  fuch  a  place  as 
Guadaloupe  or  Jamaica,  the  (hip  is  prote6ied  in  going  from  port 
to  port  in  the  ifland.  But  the  queftion  here  is,  whether  the 
voyage  was  bona  fide  commenced  ;  and  flopt  by  accident.  As 
to  the  condition  about  taking  the  orders  of  government,  the 
fhip  could  not  fail  from  any  part  of  the  Ifland  without  the 
governor's  leave.  But  the  captain,  when  he  left  Pointe  a  Pitre, 
expefted  to  meet  a  convoy  at  Baffeterre,  and  to  proceed  im- 
jncdiately  without  interruption.  A  convoy  had  been  publi(hed, 
and  he  certainly  would  have  gone  to  Baffeterre  at  any  rate, 
independent  of  the  claufe  in  the  mufter  roll.  With  regard  to 
Vide  e.  17.  the  fecond  point,  the  voyage  to  Breji  was,  at  moft,  but  an  in- 
tended deviation,  not  carried  into  effedl." 

Mr. 


W  I  T  H     W  A  R  R  A  N  T  I  E  S.  336 

Mr.  Tudlce  IFilles  and  Mr.  Tuftice  Ajhhurfi  concurred.  CHAP. 

Wx.  Juflicc  Buller. — "  The  cafe  in  1777  between  the  fame 


See  Lord  Maiis- 

parties  is  in  point.       There  was  no  embargo  there,  nor  in  the  field's  opinion  in 

r  ,  ,        n  •       r  -,     ,         ^,  n     i  1         r   1    the  caulc  of  Bond 

prefent  cafe,  when  tlie  mip  hulcd.     There   mull  be  a  lawful  v.  Nntr,  where 
i^j«fl/^<r  failing,  which  I  think  there  was  in  this  cafe.    The  fhip  J^.^^I^Xdcdto. 
was  completely  ready  in  all  refpecls."  The  rule  fur  a  new  trial 
was,  therefore,  difchargcd. 

Notwithftanding  the  uniformity  of  decifion  in  all  thefe  cafes, 
the  judgment  given  in  the  lafl  caufe  was  not  fatisfaftory  to 
about  twenty  other  underwrite)  s  upon  the  fame  policy,  nineteen 
of  whom  obtained  leave  to  confblidate  their  different  caufes,  See  the  Intro- 

,  r     ^  ■  1  L    •  1  «•  dii(fl!on  for  the 

upon  the  ulual  terms,  \n  order  to  brmg  the  quellion  once  more  Hiiiorv  of  the 
into  court.     Accordinglv,  in  theenfuing  fminos,  the  caufe  was  ^^luniohdating 

°  '  £3  o  '  Rule. 

fet  down  for  trial. 

In  this  caufe,  the  fecond  point  as  to  the  deviation  was  aban-  ThclUifTon  v. 
doned ;   and  on  the  firlt,   the  fame  evidence  was  given  as  upon  at  O'uitdhall'"^" 
the  former  occafion.     The  point  was  again  ful!y  argued  for  the  E'"^-"^'^'-"-  i?*©- 
defendant. 

Lord  Mansfield. — "  The  fmgle  queflion  on  this  policy  is, 
whether  the  fliip  failed  on  her  voyage  to  Havre  before  the  3ifl 
ot  December.  She  certainly  failed  Irom  Po'inte  a  P'ltre  com- 
pletely loaded  before  that  time.  The  doubt  on  the  fiill  queflion 
ol  this  fort  was  this  :  the  policy  was  "  at  and  from  "Jamaica  ;" 
now  the  word  at  certainly  comprizes  the  whole  illand,  and, 
under  that  word,  \on  may  fail  Irom  one  port  to  another  every- 
where along  the  coaft  of  the  ifland.  The  (hip,  therefore,  in  that 
fenfe,  was  Itilt  7\\.  Jamaica^  after  Ihe  had  got  to  Elucfieids.  She 
dill  not  leave  Bhiejichh  till  after  the  day  named  in  the  warranty, 
and  that  place  was  quite  out  of  \\]e.  courfe  of  navigation  from 
Sl  Anne's  to  England.  I  own,  at  the  trial,  I  thought  the  voyage 
to  England  did  not  commence  till  the  fiiip  failed  from  Bluejieldsy 
and,  according  to  my  opinion  then,  a  verditl  was  found  for  the 
defendant.  But  there  was  a  doubt.  I  therefore  wiflied  (as  I 
always  do  in  fuch  cafes)  that  the  opinion  of  the  court  might  be 
taken,  in  order  to  fettle  the  point.  The  cafe,  when  it  came  on 
in  court,  was  very  ably  argued  ;  I  was  completely  convinced, 
•  and  the  court  were  unanimoufly  of  opinion,  tliat  the  voyage  to 
England  he g:\n  when  the  fJilp  failed  from  St.  Anne's^  and  upon 

c  e  +  the 


337  O  F    N  O  N  -  C  O  M  P  L  I  A  N  C  E 

CHAP,    the  fecond  ti ial,  the  plaintiff  had  a  verdld.    Eark  ^nA  Harris 

XVI  ll. 
v____^^^,.^^^_,^^  was  ftill  a  ftronger  cafe.     Therein  embargo  was  aftually  pub- 

Earle  V.  Harris,    lifhed,  before  the  fliip  failed,  and  the  captain,  immediatelv  after 
atGu>ldha!l.  ^  ,  r  '  f         »  /  ^ 

JIjI.  Vac.  1780.  cromng  the  bar,  returned  to  make  a  protefl,  and  fent  his  (hip 

knowingly  into  the  embargo  :  but  he  fvvore  that  he  e.xpefted  the 
embargo  was  to  be  taken  off,  and  that  he  niould  proceed  imme- 
diately upon  his  voyage  ;  and  the  jury  believed  him.  In  this 
cafe  to  go  by  fteps.  There  was  public  notification  of  a  con- 
voy to  be  at  BaJJeterre  on  the  25th  of  OBobsr,  The  captain 
thought  that  it  might  be  flopped  a  day  or  two  at  Martinko^  and 
that  he  fhould  get  to  BaJJderrc  in  time.  He  worked  night  and 
day,  paid  double  fees  for  his  papers,  and  failed  with  full  expec- 
tations of  purfuing  his  voyage  diredly.  He  knew  of  no  em- 
bargo, and  Baffeterre  wasdircflly  in  his  road.  In  that  refpecl, 
this  cafe  differs  flrongly  from  Bond  v.  /Vw//.  He  was  even  in 
the  regular  voyage  obligcdto  pafs  under  the  cannon  oi BaJJeterre. 
He  had  his  mufler-roll,  on  condition  of  calling  there  ;  but  he 
made  no  difficulty  of  taking  it  on  that  condition,  becaufe  he 
knew  he  muff  pafs  that  way  at  all  events.  Did  he  not  bondfuh 
begin  his  voyage  r  He  certainly  had  no  idea,  when  he  failed  from 
T^c  Grenada  Po'inte  a  PitrCy  of  meeting  with  any  ftop.  So  it  was  in  the 
■vidcfupra.  former  cafe  oi  TheJhiJJhii  v.  Fcrgujfon.  There  was  no  idea  of 
the  embargo  in  that  cafe,  when  the  fhip  failed.  Here  there  is 
not  the  leafl  fufpicion  of  fraud.  This  captain  certainly  did  not 
know  of  the  decifion  in  Bond  v.  Null.  He  thought,  when  he 
was  detained  at  BaJJ'dcrre  beyond  the  3 1  fl  of  Decemher^  that  the 
policy  was  forfeited,  which  is  a  flrong  circumftance  in  the 
plaintiff's  favour,  for  it  fliews  that  the  failing  was  not  colour- 
able. This  queflion  has  undergone  tlie  confideration  of  a 
fpecial  jury  and  of  the  court.  Underwriters  have  a  right  to  liti- 
gate queflions,  which  feem  to  them  to  be  in  their  favour. 
But,  at  lafl,  there  fhould  be  an  end  of  litigation.  If  you  fhould 
be  of  the  fame  opinion  with  the  former  jury  and  the  court,  you 
will  find  for  the  plaintiff:"  which  they  did  accordingly.  The 
caufe  of  the  twentierh  underwriter,  on  the  fame  policy,  who 
refufed  to  confolidate,  flood  next  in  the  paper  for  trial  ;  but 
upon  the  above  verdid  being  given,  his  counfel  confented  that 
a  verdid  fhould  alfo  be  entered  againll  him. 

From 
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Fromthls  long  train  of  uniform  and  confiftent  determinations,    CHAP, 

XVIII 
it  (liould  feem  that  the  queftion,  what  (hall  or  Ihall  not  be  a  de-    y  ^  1^ 

pai  ture  within  the  meaning  of  the  warranty  is  now  completely 
fettled.  In  infurances  at  and  from  London  warranted  to  depart 
on  or  before  a  particular  day,  it  has  long  been  a  queflion,what 
fhall  be  a  departure  from  the  port  of  London  ;  or  rather  what  i$ 
the  port  of  London  :  and  it  is  fingular,  that  this  point  has  never 
yet  been  judicially  determined.  On  the  one  hand  it  is  faid,  that 
the  moment  a  Ihip  is  cleared  out  at  the  cuftom  houfe  and  has 
all  her  cargo  on  board,  if  flie  quit  her  moorings  in  the  river  on 
or  before  the  day  warranted,  that  the  warranty  is  complied  with. 
On  the  other  fide  it  is  contended,  and  with  great  appearance  of 
reafon,  that  a  Ihip  is  not  ready  for  fea,  till  (he  has  got  her  cuftom 
houfe  cocket  on  board,  which  is  the  final  clearance,  and  which 
flie  cannot  have  till  (he  arrive  at  Gravefend :  that  till  this  cocket 
is  received,  the  fliip  dare  not  proceed  to  fea  under  a  penalty, 
and  till  then  is  not  entitled  to  the  drawbacks,  and  that  Gravef- 
end is  always  confidered  as  the  limits  of  the  port  of  London, 
and  unlefs  the  fliip  fall  from  thence  on  or  before  the  day  limited, 
there  Is  no  inception  of  the  voyage,  and  the  policy  is  forfeited. 

In  a  late  cafe,  the  Royal  Exchange  AfTurance  Company  re-  Rosters  v.  Royal 
fiftcd  a  demand  made  upon  them,  in  order  to  try  this  ereat  ^'^'^"^^'5«  aAm. 

■*  .  Com  p.     Sittinss 

queftion  :  but  as  it  appeared  from  the  evidence  of  the  log  book  ''i  c.  p.  afrcr 
that  the  (hip  did  not  in  truth  break  ground  till  after  the  ^^y  before  Lord' 
named  in  the  warranty,  the  plaintiff  was  nonfuited  \  and  the  Lougi.bojo.^:v» 
queftion  remains  undecided. 

The  fecond  fpecies  of  warranty,  which  moft  frequently  cp^ 
curs  in  infurances,  is  that  of  liuling  under  the  protefllon   of 
convoy  ;  that  is,  certain  fhips  of  force,  appointed  by  govern-  Poiiiethw.  DiA, 
ment,  in  time  of  war,  to  fail  with  merchantmen  from  their  port  ^"'  ^'^"^'°>'- 
of  difcharge  to  the  place  of  their  deftination.  When  the  nature 
of  a  convoy  is  confidered,  it  is  highly  reafonable,  that  the  policy 
fhould  be  forfeited,  if  the  Infured  fail  to  comply  with  fo  material   , 
a  condition  \  becaufe  the  rific,  which  the  underwriter  takes  upon 
himfelf,  is  very  confiderably  increafed,  in  time  of  war,  by  the 
want  of  convoy.     Accordingly,  by  the  laws  of  this,  and  of  all  lEmcri^or, 
other  maritime  powers,  if  the  infured  warrant  that  the  veffel   ^'^'^"^  ^^f^"  ^I'.u- 
fhall  depart  with  convoy,  and  it  do  not;  the  policy  is  defeated, 
and  the  underwriter  is  not  refponfiblc.    We  have  already  feen, 

that 
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CHAP,  that  everywarranty  muft  be  flriflly  and  literally  complied  with  ^ 
and  that  a  liberal  and  fubftantial  performance  merely  will  not 
be  fufticient.  Hence  in  a  warranty  to  fail  with  convoy  it  be- 
comes material  to  confider,  what  fhall  be  deemed  a  convoy 
■within  fucha  condition.  Upon  this  point,  it  has  been  folenmly 
fettled  by  the  court  of  King's  Bench,  Mr.  Juftice  JVillcs  ex- 
cepted, who  differed  from  the  other  learned  judges  upon  that 
occafjon,  that  it  is  not  every  fingle  man  of  war,  which  chufes 
to  take  a  merchant  (hip  under  its  protection,  that  will  conflitutc 
fuch  a  convoy  as  a  warranty  means  ;  but  it  muft  be  a  naval 
force  under  the  command  ot  a  perfon  appointed  by  the  govern- 
ment of  the  country  to  winch  they  belong.  The  reafon  of  fuch 
a  decifion  is  wife;  becaufe  government  muft  be  fuppofed  to  be 
better  informed  of  the  defigns  and  ftrength  of  the  enemy,  and 
what  degree  of  force  will  be  fulficient  to  repel  their  attempts. 
In  the  cafe,  in  which  thefe  points  were  fettled,  it  alfo  became 
a  queftion,  how  far  failing  orders  from  the  commander  in  chief 
to  the  particular  fliip  or  fliips,  were  requifiteto  the  conftitution 
of  a  convoy.  But  it  was  not  thought  necefTary  to  decide  that 
point,  although  it  feemed  to  be  the  opinion  of  the  majority  of 
the  judges,  that  they  were  not  abfolutely  elTential.  , 

WiWietfv.Pigou,  This  cafe  came  before  the  court  upon  a  rule  to  fhew  caufe 
Geo.  IIL  1783.  why  the  verdift,  which  the  defendant  had  obtained,  ftiould  not 
be  fet  afidc,  and  a  new  trial  had.  It  was  an  aftion  upon  a  policy 
of  infurance  on  the  Ihip  Arundel^  captain  Mamiy  at  and  from 
Jamaica  to  London^  warranted  to  depart  with  convoy.  The 
infurance  was  at  1 8  guineas  per  cent,  to  return  3  per  cent,  if  the 
fhip  failed  on  or  before  the  firft  of  AuguJ}.  The  fafls  appearing 
on  the  report  of  Lord  Mansfield^  who  tried  the  caufe,  are  thefe  ; 
On  the  25':h  of  July  the  Arundel  failed  from  Morant  harbour  to 
Kingjlony  where  fhc  met  the  Glorieux  man  of  war.  Captain 
Cadogan^  wlio  was  likewife  on  his  way  to  join  Admiral  Graves 
at  Bhejields.  Lord  Rodney  had  appointed  Admiral  Graves  tb 
rendezvous  at  Bhiejields,  in  order  to  take  the  fleet  of  merchant 
fhips,  which  were  to  fail  from  thence  upon  the  firft  of  Augu/f^ 
under  his  command,  and  to  convoy  them  to  Great  Britain'. 
Captain  Mann,  upon  their  meeting  in  Kingjlon  harbour,  afked 
for  failing  orders  from  Captain  Cadogan^  who  faid,  he  had  none, 
rot  having  himfelf  at  that  time  joined  the  Admiral :  but  he'was 
fure  that  Admiral  Graves  would  not  fail  from  Bluefelds  till  the 

Glorieux 
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Ghrleux  joined  him.      However,  if  he  fhould  have  failed,  he,    C    H   A   P. 

.  .  •  •  XVIIl 

Captain  Cadogan^  would  give  Captain  Mann  failing  orders,  and 

take  every  care  of  the  Arundel  in  his  power.  They  proceeded 
together,  and  arrived  at  Bluejields  on  the  28th  of  July  ;  tut  they 
found  that  Admiral  Graves  had  failed  two  days  before.  The 
Glorieux  and  Arundel  then  failed  f  rom  Blurfields^  the  former 
firing  guns,  giving  fignals,  and  behaving  in  every  refpeft  like  a 
convoy.  Upon  the  fitth  of  Auguji  a  fignal  was  made,  that  the 
fleet  was  in  fight  ;  and  on  the  feventh  they  joined  the  fleet  off 
Cape  Anthonio.  The  Arundel  was  afterwards  loft  in  September^ 
in  a  dreadful  ftorm,  which  difperfed  the  whole  fleet,  and  in 
which  a  vaft  number  of  the  (hips  perifhed.  Upon  this  evidence, 
the  jury  were  of  opinion,  under  the  diretlion  of  the  Chief  Juf- 
tice,  that  the  terms  of  the  warranty  had  not  been  performed,  and 
they  therefore  found  a  verdi£l  for  the  underwriters,  the  defen- 
dants. After  this  queftion  had  been  fully  argued  at  the  bar,  the 
three  judges,  Mr.  Juftice  AJhhurJl  being,  at  that  time,  one  of 
the  Lords  Commiflioners  of  the  Great  Seal,  delivered  their 
opinions  feverally. 

Lord  Mansfield. — "  Though  the  underwriters  and  Infured  are 
equally  innocent  ;  yet  I  cannot  help  faying,  that  now,  as  well 
as  at  the  trial,  my  inclination  led  me  to  wifli,  that  the  plaintiffs 
were  in  the  right.  But  the  more  it  is  argued,  it  is  the  lefs 
liable  to  difpute.  There  are  hypothetical  contrads  and  con- 
ditional contrails.  In  the  former,  the  contrail  depends  upon 
an  event  taking  place;  there  is  no  latitude;  no  equity  ;  the 
only  queftion  is,  has  that  event  happened.  But  conditional 
contrafts  admit  of  a  more  liberal  conitrudion.  Now  the  only 
queflion  upon  this  contiaft  is,  whether  this  (hip  has  departed 
with  convoy.  A  great  deal  mull  be  reterred  to  the  ufage  of 
merchants.  The  government  appoints  a  convoy  for  the  trade, 
and  alfo  names  a  place  of  rendezvous.  Then  comes  the  refe- 
rence to  the  ufage  of  merchants  \  the  voyage  is  begun  at 
Kingjlon  \  but  the  rifk  only  commences  at  Bluefelds,  Now 
though  Lord  Rodney  defires  the  captain  of  the  Glorieux  to  take 
any  (hips  he  may  pick  up  in  his  way,  and  convoy  them  to 
B'.urfields\  yet  the  warranty  in  the  pojicy  by  the  ufage,  does 
|iot  requiie  convoy  to  Bluefelds.  The  fecond  reference  to  the 
uf^ge  ot  mtichants  is,  what  is  elkemed  a  convoy  by  merchants. 

A  convoy 
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CHAP.  A  cmvoyh  a  naval  force^  under  the  command  of  that  perjouy  whom 
government  has  appointed.  They  truft  to  the  knowledge  of 
government,  which  mull  be  fuppofed  to  be  better  acquainted 
with  the  plans  and  force  of  the  enemy,  and  with  the  ftrength 
necefTary  to  repel  their  attempts.  Now  this  is  the  general 
ufage,  to  which  mattersof  this  kind  are  referred.  Then  let  us  fee 
■what  the  cafe  is  here. — Lord  Rodney  appoints  Admiral  Graves  to 
go  with  ten  fail  of  the  line  to  Bluefields\  and  from  thence  to  con- 
voy the  Jamaica  trade  to  Great  Britain.  When  they  come  to 
the  place  of  rendezvous,  they  take  failing  orders  from  the 
Admiral,  xvhich  are  ejjential  to  convoy^  as  by  them  they  know 
the  fignals,  for  what  places  they  are  to  ftcer,  in  cafe  of  difper- 
fion  by  llorm,  or  any  other  jufl  caufe  [a).  Admiral  Graves^  on 
the  26th  of  July^  for  reafons  beft  known  to  himfelf,  thinks  he 
has  got  all  the  (hips,  for  which  he  ought  to  flay,  and  proceeds 
on'^his  voyage.  He  leaves  no  order  for  the  Glorieux  to  follow 
him  to  Cape  Anthonio  ;  and  though  it  is  very  true,  that  it  is  in 
the  power  of  the  Commander  in  Chief  to  change  the  place  of 
rendezvous,  yet  in  this  cafe  it  is  not  true,  as  was  fuppofed  in 
argument  that  Cape  Anthonio  was  appointed.  At  the  time  of 
failing  from  Bhefclds^  the  Glorieux  was  no  part  of  the  convoy  ; 
for  flic  did  not  come  there  till  two  days  after  the  fleet  was  gone. 
Upon  thefe  fa61s  it  did  appear  to  me,  and  to  the  jury  at  the 
trial,  that  the  warranty  was  not  complied  with:  I  continue  of 
the  fame  opinion  now  \  and  that  this  rule  fliould  be  difcharged.'* 

Mr.  Juflice  inUcs. — "  I  cannot  pcrfeflly  coincide  with  every 
thing  which  Lord  Mansfield  has  laid  down.  The  form  of  the 
contra6l  is  in  general  words,  "  to  depart  with  convoy."  without 
mentioning  any  particular  day,  or  pointing  out  any  fpccifick 
convoy.  The  terms  of  the  policy  feem  to  me  tO'^ave  been 
literally  and  fubllantially  complied  with ;  for  there  was  no  laches 

{a)  Since  the  former  editions  of  this  work ,  I  have  met  with  a  cafe  of  Veedon  v. 
JVilmot,  at  GuUdkall,  July  1744,  in  the  time  of  Lord  Chief  Juftic^lff,  where  the 
(hip  infured  had  departed  from  London,  and  arrived  at  the  Dcwm  22d  Jluguf^ 
where  the  Grafton  and  Lenox  (the  convoy)  were  under  fail,  and  the  captain  fent 
one  of  his  men  on  hoard  for  failing  orders,  which  were  refufedjbiit  The  Comnno- 
dorc  faid,  "  keep  on,  and  I  •will  take  care  of  you;"  and  tlic  (hip  being  loft  that 
r.ight  by  ftiiking  on  the  (hore,  thcquertinn  was,  if  the  fhip  was  put  under  convoy, 
f'.a"jirig  no  fniling  or  Jos,  And  it  wuj  held  (he  was,  and  tiie  jplajntjif  had  a 
vcrdjft. 

on 
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on  the  part  of  the  Anoukl ;  fhe  came  with  all  poflible  expe-   C   II   A    P. 
dltion,  and  was  at  ^///^^/d'j  two  days  before  the  time  appointed  for    \^^^.^,^,i 
failing.  When  captain  Mann  found  tliat  the  fleet  was  gone,  he 
did  every  thing  in  his  power  for  the  fecurity  of  the  fliip;  for  he 
put  himfelf  under  theprotc£lion  of  the  Glorieux^  which  was  ap- 
pointed by  Lord  Rodney  to  make  a  part  of  the  convoy  :  and  it 
appears  in  evidence,  that  in  every  refpe6l  Captain  Cadogan  be- 
haved as  a  convoy.    I  have  fearched  a  good  deal  for  cafes ;  and 
I  can  only  find  one  in  Strange  1250,  upon  the  fubjeft  of  failing      [  342  } 
orders;  and  I  do  not  think  that  cafe  goes  fo  far  as  to  fay,  that  ^'^'^^P^'^'P  34^. 
failing  orders  are  effential  to  a  convoy.  The  lofs  of  the  Arundel 
happened  long  fubfequent  to  her  joining  the  fleet  ;    and  I  am 
therefore  of  opinion,  that  the  warranty  in  this  policy  has  been 
fubftantially  performed." 

Mr.  Juftice  BiiUer. — "  In  deciding  this  cafe,  it  is  not  necefl^a- 
ry  to  fav,  whether  failing  orders  are  eflentlal  or  not:  as  at  pre- 
fentadvifed,  I  do  not  fay  that  they  are  abfolutcly  neceflary.  The 
prefent  quellion  is  Amply  this :  did  the  Arundel  fail  with  convoy. 
This  is  a  condition  which  mufl  be  literally  complied  with,  as 
all  the  cafes  agree.  As  to  the  queflion  itfelf,  it  is  undoubtedly 
a  queftion  of  fa6l :  and  the  fa6ls  of  the  cafe  feem  to  me  to  prove, 
that  the  Glorieux  was  no  part  of  the  convoy.  Admiral  Graves 
had  failed  before  they  arrived  ;  and  that  circumftance,  which 
my  Lord  flated,  feems  very  material,  that  no  orders  were  left 
behind  for  the  Glorieux,  I  fay  that,  on  this  evidence,  fiie  was 
not  a  pirt  of  the  convoy  :  for  in  order  to  make  her  fo,  it  mufl 
appear  that  flic  was  under  the  orders  of  Graves.  Did  he  leave 
her  behind  to  take  care  of  the  fliips  that  remained  ?  If  fo,  it 
would  alter  the  cafe  very  materially.  But  there  was  no  fuch 
idea  ;  for  If  there  had,  the  Glorieux  would  have  remairted  at 
Bluefelds  for  the  reft  of  the  fliips,  until  the  I  ft  oi  Aiigujl :  on 
the  contrarv.  Captain  Cadogan.,  finding  that  Admiral  Graves 
was  gone,  immediately  followed  ;  for  his  fole  objeftwas  to  join 
Admiral  Graves.  Ships  rnnjl  Jail  under  the  convoy  appointed  hy 
the  government  of  the  country^  who  proportion  the  ftrength  of  it 
to  the  neceflity  of  the  times.  To  what  end  would  this  care  be 
taken,  if  merchantmen  v/ereto  fail  under  the  prote61ion  of  fingle 
ihips,  with  which  they  may  happen  to  meet  ?  I  am  therefore  of 
opinion,  tliat  if  a  fhip  do  not  fail  with  the  convoy  appointed  by 

government, 


34* 
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CHAP,    government,  it  is  not  a  falling  with  convoy,  within  the  terms 
l-Lv    o^  ^'^^  policy."     The  rule  for  a  new  trial  was  therefore  dif- 
charged  (a). 

[  343  }  Although  the  declfions  of  the  court  of  King's  Bench  require 

no  additional  authority  to  fupport  them  ;  yet  it  will  be  proper 
merely  by  way  of  iiluftration,  to  point  out  to  the  reader,  in 
what  cafes  the  opinions  of  foreign  writers  agree  with  the  deter- 
f  Emerigon,  minationsof  the  £'«g///^  courts  ofjuQice.  MonCieur D' Emerigon* 
a  very  diftinguifhed  French  writer  upon  this  branch  of  jurifpru- 
dence,  puts  this  cafe  :  "  On  avoit  fait  des  affurances  fur  un 
**  navire,  de  fortie  de  AIar/elIIeju(q'  aux  Detroits  de  Gibraltar^ 
*'  et  dans  la  police  il  etoit  dit  que  le  navire  partiroit  de  Alarjeille 
"  fous  Vejcorte  cfun  batiment  de  roi  ;  autremcfit,  ajjurance  nulle. 
**  Une  fregate,  chargee  de  munitions  de  guerre  pour  Algejlras^ 
"  fe  trouvoit  a  V Eftaque.  Le  navire  affure  mit  a  la  voile  fous 
*'  lesaufpices  decette  fregate  qui  lui  accorda  prote6iion,  et  qu^ 
**  partit  en  meme  temps.  Confulte  fur  ce  cas,  je  fus  d'avis  que 
"  fi  le  navire  etoit  pris  par  les  ennemis,  les  affureurs  feroient 
«*  fondes  a  refufer  le  payment  de  la  perte  :  car  autre  choje  eft 
"  d^etre  fous  Vejcorte  dun  batiment  de  roi^  et  autre  choJe  ejt  de 
"  naviguerjlmplefnentfousjes  aufpices." 


See  the  Cafe. 


From  the  cafe  of  Hibbert  and  Pigou  we  collefl  this ;  that  a 
convoy  appointed  by  the  Admiral  commanding  in  chief  upon  a 
flation  abroad,  is  a  convoy  appointed  by  government.  And 
befides  the  inflruftion  it  affords,  applicable  to  the  particular 
fubjeft,  for  which  it  was  here  inferted,  it  lerves  to  eftablifh  fome 
principles  laid  down  at  the  beginning  of  this  chapter  ;  that 
■whether  the  lofsdo  or  do  not  happen,  on  account  of  the  breach 
of  the  warranty,  ftill  the  policy  is  forfeited :  for  in  this  cafe,  the 
fhip  infured  perillied  in  a  ftorm,  long  alter  flie  had  joined  the 
regular  convoy  ;  and  confequently  the  lofs  did  not  happen,  on 
account  of  the  breach  of  the  condition. 

.  (a\  Another  adlion  was  brought  upon  the  fame  policy  againft  another  of  the 

Sittings  at  ^'  •„.,  r  fjri.-/T- 

Guildhail  before  underwriters  ;  and  altho'  a  verdid  in  that  cafe  was  found  for  the  plaintiffs;  yet  it 
Mr.  Juftice  Bui-  feems  to  mc  to  leave  the  doctrines  above  advanced  unlhaken  :  for  upon  the  fecond 
ler  aKcr  Ealter      ^j^^j  j^  ^^^  proved,  beyond  all  doubt,  that  the  Glorieux  was  in  truth  a  part  of  the 

convoy,  a  fad,  which  was  left  doubtful  on  the  firft ;  and  it  was  upon  that  fa<ff  that 

Lord  Manificld  and  Mr.  Juftict  Bnllcr  chicfl7  relied. 

Having 
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Having  feen  what  ftiall  be  deemed  a  convov,  let  us  proceed  C  Ha  p. 
to  confvder  what  (hall  be  a  departure  with  convoy,  within  the  «^.,^,-^^^-,^^ 
meaning  of  a  warranty  to  depart  vuilh  convoy.  The  rule  on  this 
point  is  fhort  and  clear,  that  fuch  a  warranty  implies,  that  the 
ihip  fhall  go  with  convoy  from  the  ufual  place  of  rendezvous,  at 
which  the  lliips  have  been  accuftoraed  to  afTemble;  as  Spithead^ 
or  the  Downs  for  the  port  of  London;  and  Bluefields  for  all  the 
ports  in  Jamaica.  And  from  the  particular  port  to  fuch  ufual 
place  of  convoy,  the  (hip  is  protetlcd  by  the  policy. 

Thu^  in  an  aftion  on  a  policy  of  infurancc  by  the  defendant       [  34.4  ] 

■     r     ■  n  •      r  1  u       n    /•    r    7-  Lethulier's  Cafe. 

at  London^  infunng  a  Ihip  from  thence  to  the  tcijt  Indies.,  war-  ^  s^,},.  ^^^ 
ranted  to  depart  ivith  convoy  ;  the  declaration  fldtes,  that  the 
(hip  went  from  London  to  the  Doivns,  and  from  t/jence  zvith 
convoy^  and  was  loft.  After  a  frivolous  plea  and  demurrer, 
the  cafe  flood  upon  the  declaration,  to  which  it  was  objefled, 
That  here  was  a  departure  without  convoy. 

The  claufe,  warranted  to  depart  with  convoy,  inuft  be  con-  pcr  Cunaai. 
flrued  according   to   the    ufage    among   merchants,    that    is, 
from  fuch    place,  where     convoys   are    to    be  luul,     as  the 
DozvnSy  S:c. 

It  is  true.  Lord  Chief  Jullice  Holt^  upon  that  occafion,  was 
of  a  difleient  opinion  \  but  the  judgment  of  the  other  judges 
was  relied  upon,  and  confinned  in  the  following  cafe  by  Lord 
Chief  Juftice  Lee^  and  has  alfo  been  recognized  in  feveral 
other  cafes,  in  which  the  queftlon  has  come  collaterally 
before  the  court.  Indeed  of  late  years,  it  has  been  tacitly 
acquicfced  in  j  for  tjiere  never  is  a  convoy  from  the  port  of 
London. 

On  an  infurance  from  London  to  Gibraltar.,  luarranted  to  de-  Goidon  v.  Mor- 
part  with  convoy.,  it  appeared  that  there  was  a  convoy  appointed  '^^'  * 
for  that  trade  at  Spithead^  and  the  (hip  Ranger  having  tried 
for  convoy  in  the  Dotvns,  proceeded  for  Spitheady  and  was 
taken  in  her  way  thither.  The  infuiers  infilled,  that  this  be- 
ing the  time  of  a  French  war,  the  (hip  ihould  not  have  ventured 
through  the  Channeiy  but  have  waited  in  the  Downs  for  an 
occafional  convoy.  And  many  merchants  and  office- keepers 
were  examined  to  that  purpofe.  But  Lord  Chief  Juftice  Lee 
held,  that  the  fhip  was  to  be  confidered  as  under  the  defend- 
ant's 
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C  H  A  P.  ant*s  infurance  to  a  place  of  general  rendezvous^  according  to 
■*'^ZL  >  the  interpretation  of  the  words,  "  warranted  to  depart  with 
*'  convoy."  Salk.  443.  And  if  the  parties  meant  to  vary 
the  infurance  from  what  is  commonly  undcrftood,  they  fhould 
have  particniarized  her  departure  wifh  convoy  from  the  Downs. 
The  jury  was  compofed  of  merchants,  who  found  for  the  plain- 
tiff, upon  the  flrength  of  this  dire6lion. 

r  345  1  -^  fimilar  decifion  was  made  in  the  year  1781,  by  the  Adml- 

Tom.  I.  p.  1C6.   j^]^y  Qf  France,  which  is  reported  in  the  work  of  Efnerigon. 

Upon  this  kind  of  warranty,  it  is  to  be  obferved,  that  al_ 
though  the  words  commonly  ufed  are,  "  to  depart  with  con- 
i  Salk443.  "  voy,"  or,  "  to  fail  with  convoy;"  yet  they  extend  to  failing 
with  convoy  throughout  the  whole  of  the  voyage,  as  much  as 
if  thofe  words  were  inferred.  Indeed  to  fuppofe  the  contrary 
would  introduce  an  infinite  variety  of  frauds;  as  a  fhip  would 
fail  out  ot  harbour  with  the  convoy,  continue  with  it  for  an 
hour  or  two,  then  leave  it,  and  run  every  peril,  at  the  rifle  of 
the  underwriter.  If,  therefore,  the  convoy  is  only  to  go  a 
part  of  the  way,  that  is  not  a  compliance  with  the  warranty  ; 
and  the  infurer  is  difcharged  from  his  engagements. 

3  Levinz,  32®.  This  was  one  of  the  points  ruled  in  Jeffreys  v.  Legendra^ 
that  will  be  quoted  at  length  prefently,  in  which  Lord  Chief 
Juftice  Holt  and  the  reft  of  the  court  held,  that  although  the 
words  of  the  policy  only  were  "  to  depart  with  convoy,'* 
yet  they  extend  to  fail  with  convoy  throughout  the  whole 
voyage. 

In  a  more  modern  cafe,  however,  this  doflrlne  came  again  in 
qucllion;  and  after  very  full  confideration,  the  opinion  of 
Lord  Holt  was  unanimoufly  confirzned  by  the  whole  court  of 
King's  Bench. 

Lilly  v.Ewtr,  It  was  an    adion  for  money  had  and  received,  brought 

*"*•  ^^'  againfl;  an  undcrvv'riter  for  a  return  of  premium.    The  policy 

was  on  liie  fhip  the  Parker  Galley-y  "  at  and  from  Venice  to 
*'  the  Currant  Jjlandsy  and  at  and  from  thence  to  London"  at  a 
premium  of  five  guineas />^r  ^f«/.  *'  to  return  2  per  cent,  if  the 
^■Jhip  fiiled  with  convoy  from  Cihraltary  and  arrived."  The 
7  fhip 
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fhip  touched  at  Gibraltar  on  her  way  home,  and  failed  from    CHAP. 
thence  under  convoy  of  the  Zephyr  (loop  of  war,  but  the  envoy    k,^^,"-^^-.,,^ 
was  deflined  only  to  go  to  a  certain  latitude^  about  as  far  as  Cape 
Finijierre^  being  ordered  on  the  Lifion  flation  ;  and  accordingly 
the  (hip   and   convoy  feparated,   and  the  Ihip  arrived  fafe  at 
London.     The   only  quellion   in  the  caufe  was,   whether,  by 
the  terms  of  the  policy,  the  condition  for  the  return  ot  pre- 
mium was  a  departure  from  Gibraltar  with  fuch  convoy  as  could 
be  met  with,  for  whatever  part  of  the  voyage  that  might  happen     f   34.6   J 
to  be,  or  a  departure  zuith  convoy  for  the  voyage.     The  trial  came 
on  before  Lord  Mansfield  d^nA  a  common  jury,  when  a  verdift 
was  found  for  the  plaintiffs. 

A  rule  having  been  obtained  to  (hew  caufe  why  there  Oiould 
not  be  a  new  trial;  the  evidence  from  his  LorJihip's  report 
appeared  to  be  thus :  That  the  plaintiffs  had  called  v/imeffes 
(one  of  whom  was  Mr.  Gorman,  an  eminent  merchant]  to 
prove  that  for  fome  years  pad,  wlien  convoy  for  the  voyage,  or 
the  ivhole  voyage  was  intended,  thofe  explanatory  words  had 
been  added,  and  that,  by  this  ufage,  the  c.xprefrionsof  '■'■failing 
"  with  convoy,"  and"  failing  with  convoy  for  the  voyage," 
had  received  diftindl  technical  meanings  :  "  with  convo^'," 
figntfying  whatever  convoy  the  fliip  (hould  depart  with,  w!,e- 
ther  for  a  greater  or  lefs  part  of  the  voyage.  Several  policies 
were  alfo produced,  which  had  been  filled  up  at  theofRce  of  the 
fame  broker,  who  had  prepared  that  which  had  given  occafion 
to  this  caufe,  in  which  the  words,  "  for  the  voyage,"  or  "  for 
"  England,"  were  added.  The  captain  proved,  that  at  the 
time  when  he  left  Gibraltar,  no  other  convoy  was  to  be  had. 
The  witnefTes  for  the  defendant  fwore,  that  they  underflood 
the  words  "  with  convoy,"  to  mean,  convoy  for  the  voyage  ; 
and  the  broker  faid,  that,  at  the  time  this  policy  was  fioncd, 
he  underftood  and  apprehended  it  was  fo  underllood  by  all  the 
parties,  that  the  convoy  was  to  be  for  the  voyage,  and  that 
the  return  was  fuch  as  was  ulual,  when  convoy  for  the  voy- 
age was  meant.  His  Lordfhip,  after  Ihting  the  evidence, 
faid,  that  when  the  cafe  was  opened,  he  thought,  on  the  face 
of  the  policy,  that  the  words  mud  mean  for  tlie  voyage.  He 
had  not  admitted  the  counfel  to  aflc  the  opinion  of  the  witneffes 
on  the  conIlru6lion ;  but  to  learn  whether  there  was  any  UJ^'e 

i  f  -     in 


346  OFNON-COMPLIANCE 

CHAP,  in  this  cafe,  which  would  give  a  fixed  technical  fenfe  to  th« 
words.  This  was  a  qucflion  of  faft  to  be  afcertained  by  evi- 
dence, and  proper  for  the  confideration  of  a  jury. 

The  cafe  was  fully  argued  at  the  bar. 

Lord  Mansfield. — "  On  the  words  I  was  ftrongly  of  opinion, 
that  the  policy  meant  a  departure  with  convoy  intended  for  the 
voyage.  The  parties  could  not  mean  a  departure  with  con- 
r  347  1  ^'"y*  vvhich  might  be  defigned  to  feparate  from  the  fhip  in  a 
minute  or  two  ;  though  when  convoy  for  the  whole  of  a  voy- 
age is  clearly  intended,  an  unforefeen  feparation  is  an  acci- 
dent, to  which  the  underwriter  is  liable  \  for  the  meaning  of 
I'uch  a  warranty  is  not  that  the  fhip  and  convoy  fliould  conti- 
nue and  arrive  tocrether.  But  I  ftil!  think  that  the  evidence 
was  properly  admitted  at  the  trial  of  this  caufe;  becaufe  the 
fcnfe  contended  for  by  the  plaintiffs,  was  not  inconfiftent  with 
the  words  of  the  policy,  and  therefore  it  was  material  to  fee  what 
the  ufage  was.  I  laid  great  flrefs  on  Mr.  Gorman's  teftimony. 
I  did  not  confider  him  as  a  common  witnefs.  However,  it 
feems,  from  what  I  have  heard  fmce,  that  people  in  the  city 
are  difiatisfied  with  the  verdict,  and  think  the  evidence  of  the 
plaintiff's  witjofffes  was  foimded  on  a  miflake.  Certainly  criti- 
cal niceties  ought  not  to  be  encouraged  in  commercial  con- 
cerns; and  wherever  you  render  additional  words  neceffary, 
and  multiply  them,  you  alfo  multiply  doubts  and  criticifms. 
It  may  be  hard,  becaufe  words  have  been  added  in  fome  in- 
ftances,  to  force  a  conflrutlion  in  this  cafe,  from  the  omiffion 
of  them.  The  queflion  is  of  great  importance." — The  rule  was 
therefore  made  abfolute. 

Don?  p  "4  ^^^  "^^  ^'^^^  came  on  before  Lord  Mansfield  2>.i  the  fittings 

Kotc  (7).  z.hGxTrimty  term,  19  Geo.  3.  when  a  verdidl  was  found  for  the 

<iefendant,  the  iafurer. 

Doug.  73.  But  although  it  has  been  thus  fettled,  that  a  fliip  muft  depart 

with  convoy  for  the  whole  of  the  voyage;  yet  in  the  laft  cafe, 
it  was  truly  faidby  Lord  Mansfield,  that  an  unforefeen  fepara- 

iEmerigon,i66.  tion  is  an  accident,  to  which  the  underwriter  is  liable.  It  is 
the  law  of  rrafon  and  common  fenfe ;  for  it  would  be  the 
height  pf  injuftice  and  cruelty  to  heap  misfortune  upon  mif- 

fortune, 
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fortune,  and  to  fay,  that  becaufe  a  ihip  has  been  fcparated    CHAP. 

.  •  XV'III 

from  her  convoy  by  ftrefs  of  weather,  or  the  fury  of  the  ele-    v,.^,-^-,,^ 

ments,    that    the  infured  Ihall  fuffer  ftill  greater  niKery,  by 

being  deprived  ot   that  indemnity  which  he  had  fecurcd  to  him- 

felf  by  paying  a  fufficient  and  adequate  premium.      The  law  of 

England  does  not  tolerate  fuch  principles  \  and  the  firft  decifion 

upon  the  fubjeA  was  fuch,  that  it  never  lias  been  dc-parted  from 

in  any  inftance. 

AfTumpfit  on  a  policy  of  Infurance  made  in  the  ufual  form,     r   ^  .g   ^ 
*'  from  London  to  Cadizy  warranted  to  depart  with  convoy."   t  ^    .     t 
Upon  the  general  iffue  pleaded,  the  jury  found  a  fpeclal  verdl6},  S"^''"'  ^  Lev. 
ftating,  that  the  (hip  did  depart  from  the  port  of  London,  in  443-  C.irth.216. 
company  of  the  convoy  intended,  and  failed  together  as  far  as  ^  j.iad.  58.^8.  c» 
the  IJIe  of  Wight,  in  purfuance  of  the  voyage  towards  Cadiz  ; 
and  there  they  were  feparated  by  ftrefs  of  weather ;  that  the  con- 
voy put  into  Torbay,  znd  the  infured  flilp  into  the  port  of  Fovjey 
in  Cornwall.  That  three  days  afterwards,  the  wind  fetting  right 
to  bring  the  convoy  down  the  channel,  the  maftcr  of  the  infured 
fhip  failed  out  of  Fowey  on  purpofe  to  meet  the  convoy  ;    but 
it  did  not  come  :   and  then  the   infured   fhip  was  feized  with 
another  ftorm,  fo  that  (he  could  not  return  from  whence  fiie 
came,  but  was  driven  upon  the  French  coaft,  and  there  taken 
by  the  enemy. 

After  feveral  arguments  of  this  fpeclal  verdl£i,  the  plaintlfF  Carthcw,  aifi. 
had  judgment  per  totam  curiam  ;  and  their  principal  rcafon 
was,  becaufe  there  was  no  manner  of  negle£l,  or  other  default 
found  in  the  mailer  of  the  fhip  ;  but  it  appeared  he  had  done  all 
in  his  power  to  keep  in  company  of  the  convoy.  It  is  found 
exprefsly,  that  he  departed  with  convoy  from  his  finl  port, 
which  anfwers  the  Words  of  the  policy  :  but  it  would  have 
been  otherwife,  if  any  fraud  or  negleft  had  been  found  in  the 
mafter  of  the  infured  fliip  after  his  departure,  notwithftanding 
he  departed  out  of  the  firfl  port  with  convoy  ;  for  the  meaning 
of  the  words  "  warranted  to  depart  ivith  convoy"  is,  that  the 
infured  fhip  fhould  keep  company  with  the  convoy,  during  the 
whole  voyage,  if  poflible. 

Even  where  the  fhip  has  by  tempefluous  weather  been  pre- 
vented from  joining  the  convoy  at  all,  at  leaft,  of  rjsceiving 
.     f  f  2  the 
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C  H  A.  P  the  orders  of  the  commander  of  the  fhips  of  war,  if  {he  do 
every  thing  in  her  power  to  effeil  it,  it  fliall  be  deemed  a  fail- 
ing with  con-'oy,  within  the  terms  of  the  warranty. 


XVI II. 


\';(floriav.  .  The  plaintiff  had  inkired  on  goods  in  the  yohi  and  Jaiie^ 

tzlly^^  "  ^^'  from  Gottenhurgh  to  London^  with  a  warranty  to  depart  with 
convoy  from  Flcckcry.  In  July  1744,  the  fliip  failed  from 
Gottenburgh  to  Flcckcry,  and  there  fhe  waited  for  convoy  two 
[  3'f9  ]  months.  On  the  2 id  of  Scptemher,  at  nine  in  the  morning, 
three  men  of  war,  who  had  one  hundred  merchant  {hips  in. 
convoy,  flood  ofiT  Fkchry^  and  made  a  fignal  for  the  fhips  there 
to  come  out,  and  likcwife  feat  in  a  yaul  to  order  them  out. 
There  were  fourteen  fhips  waiting,  and  the  yohn  and  Jane  got 
out  by  twelve  o'clock,  and  one  of  the  firfl;  the  convoy  having 
failed  gently  on,  and  being  two  leagues  a-head.  It  was  a  hard 
gale,  and  by  fix  in  the  afternoon,  the  {hip  came  up  with  the 
fleet  J  but  could  not  get  to  either  of  the  men  of  war  for  failing 
orders,  on  account  of  the  gale  of  wind.  It  was  flormy  all 
night,  and  at  day  break  the  {hip  in  queflion  was  in  the  midfl 
of  the  licet  \  but  the  weather  was  fo  bad,  that  no  boat  could 
be  fent  for  failing  orders.  A  French  privateer  had  failed 
amongfl:  them  all  night ;  and  it  being  foggy  on  the  22d,  at- 
tacked the  J'MJH  and  Jane  about  two,  who  kept  a  running 
fight  till  dark,  which  was  renewed  the  next  morning,  when 
ihe  was  taken.  For  the  defendant  it  was  infilled,  that  this 
iliip  was  never  under  convoy,  nor  is  ever  confidered  fo,  till 
they  have  received  failing  orders;  and  if  the  weather  would  not 
permit  the  captain  to  get  them,  he  fliould  have  gone  back. 

Sir"WiniaraLce.  But  the  Chief  Jufllce  and  the  jury  were  both  of  opinion,  that 
as  the  captain  had  done  every  thing  in  his  power,  it  was  a  de- 
parting with  convoy  :  and  thofe  agreements  are  never  confined 
to  precife  words  ;  as  in  the  cafe  of  departing  with  convoy  from 
London^  when  the  place  of  rendezvous  is  Spithead.,  a  lofs  in  go- 
ing thither  is  within  the  policy.     So  the  plaintiff  recovered. 

But  it  is  evident  from  all  that  has  been  faid,  that  if  there  be  an 
opportunity  of  convoy;  if  the  convoy  throw  out  repeated  fig- 
"nals  to  join ;  and  by  the  negligence  and  delay  of  the  captain  of 
the  infured  {hip,  the  opportunity  be  loll,  the  warranty  to  de- 
part with  convoy  Is  not  complied  with,  and  the  underwriter 
is  difchargcd. 

Thus 
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Thus  in  an  adlion  on  a  policy  of  infurance  tried  before  Lord   CHAP. 
Alansfieldy  the  plaintifF  was  nonfuited,  there  being  a  warranty   \^^^^^.Ja 
to  depart  with  convoy;  and  it  appearing  from  the  evidence,  that  Taylor  v. 
the  commodore  of  the  convoy  had  made  fignals  for  failing  from  sittings  at' 
Spiihead  to  St.  Helens  the  night  before,  and  had  made  repeated  J^m ''v'"' 
fignals  the  next  morning  from  feven  o'clock  till  twelve,  not-  4  Geo.  y 
withflanding  w^hich,  the  (hip  infured  had  neolckled  t  >  fail  with 
him,  and  did  not  -fail  till  two  hours  after,  in  confequence  of 
v/hich  he  was  taken  by  a  privateer  {a). 

Although  we  have  thus  feen,  that  a  fhip  muft  not  volunta- 
rily depart  from  convoy  during  the  voyage,  yet  this  fpecies  of 
warranty  muft  always  be  conftrued  with  reference  to  the 
•ufage  of  trade,  and  to  the  orders  of  government.  For  if  the 
courfe  upon  a  particular  voyage  has  been  to  have  a  relay  of  con- 
voy, protefting  the  trade  from  one  port  to  another ;  or  if  go- 
vernment appoint  a  convoy  to  efcort  the  trade  of  a  place  to  a 
given  latitude  and  no  farther;  and  there  be  no  other  convoy 
on  that  ftation,  a  veflel,  taking  the  advantage  of  fuch  a  con- 
%'oy,  has  complied  with  the  warranty  to  fail  with  convoy 
for  the  voyage. 

Thus  in  an  infurance  on  the  fhip  William,  **  at  and  from  Smith  v.  Read- 
London  tojamaicay'  ivarranted  todepai't  with  convoy  for  the  voy-  ^-^^^^  s^Fter^'"' 
co-^,  Lord  Mansfield^  in  the  courfe  of  his  fumming  up  to  the  jury,  Eaft-  ^7Si- 
faid,  "  A  warranty  to  fail  with  convoy  means  with  fuch  a  con- 
*'  voy  as  government  pleafes  to  appoint ;  and  whether  it  confifls 
*'  of  feparate  Chips  at  diflferent  ftations  or  not,  it  is  a  convoy 
"  for  the  voyage;  therefore  on  that  point  there  is  no  doubt.'* 

The  fame  do61rine  was  held  by  Lord  Kenyan^  in  an  a£tion  on  De  Garay  v. 
a  policy  of  infurance  at  and  from  Cadiz  to  Amjierdatn^  warranted  don^^sittin^s*^' 
to  fall  with  convoy  for  the  voyage.     The  fliips  infured  had  failed  aftcf  ^^'ch. 
from  Cadiz  under  a  Britijh  convoy ;  and  W'ere  loft  before  they 
reached  the  Downs^   where  it  was  alleged  they  were  to  have 
taken  a  frefh  convoy  for  Amflcrdam.    The  underwriters  infifted 
that  the  convoy  (hould  have  been  dire6l  to  Amjlcrdam.     Tlie 
aftured,  on  the  other  hand,  contended,  that  all  convoy  muft  be 

(«)  As  to  the  duty  of  the  ofTicevs  appointed  for  convoy  to  merchant  fliips,  fee  it 
prefciibed  in  the  llat.  of  the  i3Cha.  2.  ftat.  i,  c.  9.  art.  17.  which  regulations  wer« 
coufinTicd  by  the  22d  of  Geo.  2.  c,  33.  f.  2.  axt.  17. 

f  f  3  according 
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C    fr    A    p.    according  to  ufage,  and  that  in  many  voyages  there  is  no  fuch 
XVIII  .  .  J       J   o 

thing  as  a  dire6l  convoy,  but  that  the  vefltls  proceed  by  relays 

of  convoy  from  llage  to  flage.     The  fpecial  jury,  with  Lord 

Kcnyons  approbation,  gave-  a  verdi£l  for  the  plaintiffs.  '  And 

although  in  that  cafe,  it  is  true,  the  underwriter  had  adjufted 

the  policy  with  full  hiozvledge  of  all  the  circumflances,  which 

his  lordfhip  feemcd  to  think  conclufive,  yet  there  were  other 

caufes  on  the  fame  policy,  where  there  was  no  adjuflment ; 

and  upon  Lord  Kenyan  and  the  jury  declaring  that,  without 

confidering  the  adjuflment,  they  thought  the  warranty  had  been 

complied  with,  the  plaintiff  had  a  verdift,  and  no  motion  was 

ever  made  for  a  new  trial  in  any  of  thefe  caufes. 

r'Eguino  V.  So  alfo  the  court  of  Common  Pleas  decided  in  an  a£lion  on 

C  R.  Mich.        a  policy  on  the  (liip  Little  Bctjey^  at  and  from  London  to  St. 
.■56  Geo.  3.  Sehajlian^  warranted  to  Jail  zvlth  convoy.     The  fhip  failed  with 

other  vcflcls  under  cnrA-oy  of  feveral  fliips  of  war :  and  after 
a  certain  latitude,  t\\Q  fFeazel^  one  of  the  men  of  war,  was  de- 
tached to  convoy  the  Spanijh  fhips;  but  the  captain  of  that  fliip 
had  orders  to  go  with  the  St.  Sebajlian  fhips  no  further  than 
Bilboay  and  in  faft  he  went  no  farther.  A  verdid  pafTed  for 
the  plaintiff.  When  the  cafe  came  on  before  the  court  on  a  mo- 
tion for  a  new  trial,  it  was  argued  for  the  underwriters,  that 
warranties  are  to  be  llndly  complied  with  ;  and  that  however 
.near  the  port  of  St.  Seba/lian  might  be  to  Bilboa,  yet  the  prin- 
ciple was  the  fame  ;  and  that  a  convoy  to  the  latter  place  could 
no  more  be  conRrued  to  be  a  convoy  to  the  former,  than  a 
convoy  to  the  Cape  of  Good  Llope  could  be  a  convoy  to  the  Eaji 
Indies,  aid  for  this  was  cited  Hibbert  v.  Pigou  (fupra  339). 

]\'I: .  Juflice  Buller. — «  The  cafe  o{  Hibbert  and  Pigou  is  not 
applicable  to  this,  for  there  a  convoy  was  appointed  and 
adually  failed  from  Jamaica  to  England  ;  as  to  the  inftance  put 
at  the  bar  of  a  convoy  to  the  Cape  of  Good  Hope,  I  entirely 
differ  from  the  counfel  on.that  point ;  for  if  government  thought 
a  convoy  to  the  Cape  was  a  fufficient  protedion  to  the  £aji 
Ifidia  trade,  and  the  ufage  were  tor  the  EaJi  India  fhips  to  fail 
with  a  convoy  only  to  the  Cape,  and  to  confuler  that  as  the 
lEaJl  India  convoy,  and  no  other  convoy  was  appointed  to  the 
Eajl  Indies,  1  fliould  hold  that  the  warranty  was  complied  with; 
though  I  agree  if  there  was  another  convoy  to  the  Ea/i  Indus, 
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it  would  be  otherwife.     The  captain  of  a  merchant  fiiip  has    C    H   A    P. 

XV'III. 
nothing  to  do  with,  nor  can  he  know  the  inftrudions  from  the    k^^^..^^^^^^ 

Admiralty  to  the  king's  officers,  but  mufl  take  fuch  convoy  as 

he  finds.     I  am  therefore  of  opinion  that  there  is  no  ground  at 

all  for  this  motion." 

Mr.  Juftice  Heath. — "  I  am  of  the  fame  opinion.  The  owner 
of  a  Ihip,  when  he  makes  an  infurance,  cannot  know  the  orders 
of  the  Admiralty  refpeding  convoys." 

Mr.  Juflice  Rooh. — "  The  ground  ftated  at  the  bar  feems  to 
me  to  be  more  fit  for  the  jury  than  the  court,  and  the  jury  have 
found  that  the  convoy  was  fufficient." 

Lord  Chief  Jullice  Eyre. — "  I  am  fatisfied  with  the  finding  of 
the  jury." 

The  rule  for  a  new  trial  was  therefore  refufed. 

The  third  and  lad  fpeciesof  warranty,  which  falls  under  our  [  ^50  ] 
confideration,  is  that  of  neutrality;  or  that  the  fhip  or  goods 
infured  are  neutral  property.  This  condition  is  very  different 
from  cither  of  the  two  former ;  for  if  this  warranty  be  not  com- 
plied with,  the  contraft  is  not  merely  avoided  for  a  breach  of 
the  warranty,  but  it  is  abfolutely  void  ab  initio^  on  account  of 
fraud.  This  ground  was  entered  upon  in  the  chapter  of  fraud; 
and  the  principle,  on  which  the  difference  turns,  is  this.  A  Vide  c.  to. 
man  may  warrant  that  his  fhip  Ihall  fail  with  convay  ;  and  if 
that  condition  be  not  complied  with,  it  is  not  his  fault,  becaufe 
it  depends  upon  the  a6ls  of  other  men  :  but  ftill  he  is  the  fuf- 
ferer,  for  he  lofes  the  benefit  of  his  contraft.  So  alfo  if  he  war- 
rant to  fail  on  a  particular  day,  and  d^o  not,  he  is  guilty  of  no 
crime;  for  that  was  a  circumftance,  the  performance  of  which 
depended  on  a  thoufand  accidents,  fuch  as  wind,  weather,  re- 
pair, i£c. :  but  as  he  had  exprefsly  undertaken,  he  lofes  the  ef" 
teft  of  his  policy  by  non-compliance.  But  in  neither  of  thefe 
cafes,  as  I  have  faid,  is  the  infured,  making  fuch  a  warranty, 
guilty  of  any  offence.  Not  fo  with  him,  who  warrants  pro- 
perty to  be  neutral.  That  is  a  fad,  which  at  the  time  of  in- 
furing,  mult  be  v^  ithin  his  own  knowledge ;  and  if  he  affert 
it  to  be  neutral,  knowing  it  to  be  otherwife,  he  is  guilty  of 
a  wilful  and  deliberate  falfliood,  and  incurs  moral  turpitude. 

ff  4  In 


350  O  F    N  O  N  -  C  O  i\I  P  L  I  A  N  C  E 

CHAP.   In  fuch  a  cafe,  therefore,  the  contraft  between  the  parties  is 
Xvjll.        abfolutely  null  and  void  to  all  intents  and  purpofes. 

Wooimer  v.  Thus  on  a  fpccial  cafe  referved  for  the  opinion  of  the  court, 

4  B'um^'1419.      it  appeared  that  an  adion  was  brought  for  the  recovery  of  a  to- 

j  Biackrt.  Rep.    j^|  j^^^  ^^  ^  pohcv  of  infurance  made  on  s^ods,  on  board  the 

4^7.    Vide  ante  r         /  tj  ' 

p.  176.  fhip  Bojui  Fortu/ia,  at  and  from  North  Bergen  to  any  ports  or 

places  whatfoevcr,  until  her  fafe  arrival  in  London^  "  warranted 
neutral  foip  and  property.*^  The  fhip,  with  the  goods  fo  being 
on  board  her,  after  her  departure  from  North  Bergen^  and  be- 
r  3^1  ]  fore  her  arrival  at  Z5«</!?«,  proceeding  on  her  voyage,  was,  by 
force  of  the  winds,  and  ftormy  weather,  wrecked,  caft  av/ay, 
and  funk  in  the  feas;  and  the  faid  goods  were  thereby  wholly 
loft.  The  {hip  called  La  Bona  Fortuna,  at  and  before  the  time 
Ihe  was  lofl,  was  not  neutral  property^  as  warranted  by  the  faid 
policy.  The  queftion  was,  whether,  under  fuch  circumftances, 
the  plaintiff  could  recover.  Lord  Mansfield^  after  hearing 
counfel  for  the  plaintiff,  flopped  thofe  for  the  defendant,  faying, 
the  point  was  too  clear  to  be  argued.  There  was  a  falfhood, 
with  refpecl  to  the  thing  infured;  for  he  infured  neutral  pro- 
perty, when  it  was  not  fo:  therefore  there  is  no  contract.  We 
rnufl  give  judgment  for  the  defendant. 

If,  however,  the  fliip  and  property  are  neutral  at  the  time 
when  the  rifk  commences,  this  is  a  fuflficient  compliance  with 
a  warranty  of  neutral  property  :  becaufe  it  is  impofTible  for  the 
infured  to  be  anfwerable  for  the  confequences  oi  a  war  breaking 
out  during  the  voyage.  The  infurer  takes  upon  himfelf  the  rifk 
of  peace  or  war;  tliey  are  public  events,  equally  known  to  both 
parties. 

Eden  and  Ano-  The  plainiifTs  infured  the  fliip  the  Tonge  Herman  Hlddhiga^ 
fon.  Doiigl.  705.  and  her  cargo,  "  at  and  from  VOrient  to  Rotterdam^  tvarranied 
"  a  neutral  Jin p  and  neutral  property.''^  The  fhip  being  cap- 
tured in  the  courfe  of  her  voyage  by  feme  Englijh  men  of  war, 
the  plaintiffs  brought  this  a£lion  againfl  the  defendant,  one  of 
the  underwriters  on  the  polic) ,  {fating  in  their  declaration,  that 
the  defendant  fubfcribed  the  policy  on  the  2oth  of  November 
lyHo,  and  averring  that  the  fliip  and  cargo  vv^ere,  at  that  titne^ 
neutral  property.  The  trial  came  on  before  Lord  Mansfield  at 
Quildhallf  when  a  vcrditl  was  found  for  the  plaintiffs,  fubjed  to 

the 
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the  opinion  of  the  court  upon  a  cafe  ftating,  that  the  (hip  in    C  ^^^   P- 

queftion  failed  from  VOrient,  on  the  voyage  infurcd,  on  the    K^^^-y.-^ 

Iith  of  December  1780,  having  the  infurcd  cargo  on  board, 

and  both  the  jlnp  and  cargo  were  neulral  property  at  the  time  of 

the  p^ip's  departure  from  U  Orient  ^dx\A  fo  continued  until  the  20th 

of  December  1780,  on  which  day  hoftilities  having  commenced 

between  the  Englijh  and  the  Dutch,  the  Dutch  ccafed  to  be  a 

neutral  power,  and  the  fliip  and  cargo  ceafed  to  be  neutral 

property.     They  were  taken  on  the  25th  of  December  1780, 

and  condemned  as  lawful  prize,  in  the  Admiralty  court,  on  the      [  35^  I 

19th  of  February  1781. 

Lord  Mansfeld. — "  Many  points  have  been  gone  into  in  the 
argument  on  both  fides  at  the  bar,  which  arc  not  neceflary  for 
the  decifion  ot  this  cafe.     For  inflance,  there  is  no  doubt  but 
you  may  warrant  a  future  event.     But  the  fingle  queftion  here 
is,  what  is  the  meaning  of  this  policy.      I  had  not  a  particle  of 
doubt  at  the  trial,  and  1  know  the  jury  had  none ;  but  Mr.  Lee 
preffed  for  a  cafe,  and  I  granted  one  out  of  refpeft  to  him. 
What  is  the  cafe  ?   It  is  an  infurance  upon  a  fhip  and  her  car- 
go, at  and  from  L'Orient  to  Rotterdam.     The  infured  warrant 
them  neutral,  and  the  defendant  would  have  the  court  to  add, 
by  conftrudion,  "  and  fo  (hall  continue  during  the  whole  voy- 
*'  age."     The  contraft  is  not  fo.     The  infured  tell  the  ftate 
of  the  fhip  and  goods  then,  and  the  infurers  take  upon  them- 
fclves  all  future  events  and  rifks,  from  men  of  war,  enemies,  de- 
tentions of  princes,    &c.       The  parties  themfelves  could  not 
have  changed  the  nature  of  the  property;  but  they  did  not 
mean  to  run  the  rifk  of  the  war.     If  it  made  a  difference  what 
country  the  property  belonged  to,  the  underwriters  (hould  have 
enquired.     The  rifk  of  future  war  is  taken  by  the  underwriter 
of  every  policy.     By  an  implied  warranty  every  fhip  mufl  be  Vide  aatec.  \\. 
tight,  flaunch,  and  ftrong;  but  it  is  fuflficient  if  fhe  be  fo  at 
the  time  of  her  failing.     She  may  ceafe  to  be  fo  in  twenty- 
four  hours  after  her  departure,  and  yet  the  underwriter  will 
continue  liable.     The  cafe  of  Lilly  v.  Ewer  turns  quite  the 
other  way.     The  decifion  there  was,  that  the  fliip  mufl  fail  Vide  fupra. 
with  convoy,  according  to  the  ufage  of  the  trade ;  that  is, 
convoy  defllned  to  go  as  far  as  ufual  in  that  voyage.    The  pre- 
fent  is  the  clearefl  cafe  that  can  be.     The  warranty  is,  that 
things  ftand  fo  at  the  timej  not  that  they  fliall  continue." 

Mr. 
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C    H   A   P.        Mr.  Juilice  fViUss  and  Mr.  Juflice  AJljhurJi  concurred. 
XVII  (. 

^-^•^"-V^^^  Mr.  Juftlce  Bulkr. — "  The  cafe  of  Lilly  v.  Ewer  is  much 
gojainfl  the  defendant,  for  it  was  not  contended  there  that  the 
fiiip  inufl  continue  witli  the  convoy  during  the  whole  voyage. 
The  pofiea  was  delivered  to  the  plaintiffs." 

r  15'?  !]  ^^'^  afterwards  in  a  fubfequent  cafe  oS.  SaJoucci  v.  yohnfon. 

Vide  i.Hiu.  j,-,  ti^g  courfe  of  the  argument,  Mr.  Juftice  BuUer  faid  ;  1  do 

not  agree  with  the  counfel,  who  contend,  that  the  property 
muil  continue  neutral  during  the  whole  voyage  :  if  it  be  neu- 
tral at  the  time  of  failing,  and  a  war  break  out  the  next  day,  the 
underwriter  is  liable. 

And  in  a  ftill  later  cafe,  which  came  on  for  trial  before  Lord 
Kenyan  at  Guildhall^  this  point  was  one  amongft  others  faved  for 
Tyfonand  Ano-  the  opinion  of  the  Court  of  King's  Bench.  But  when  the  cafe 
1  Tcniv  R^Tyj.  Came  on  to  be  argued,  the  counfel  for  the  defendant  abandoned 
the  objeClion  upon  the  authority  of  Eden  v.  Parkinfon  ;  and 
Salouccl  v.  Joh>ifon :  fo  that  this  point  may  now  be  confidered 
as  for  ever  clofcd. 

Having  feen  what  (hall  be  deemed  a  compliance  with  a  war- 
ranty, alfertlng  that  the  property  infured  is  neutral ;  and  having 
alfo  confidered  what  eflfeil  the  breach  of  fuch  a  warranty  has 
upon  the  contrijft  of  infurance ;  it  may  be  proper  to  obferve, 
before  this  chapter  is  clofed,  how  far  our  courts  of  law  hold 
the  fenlences  of  foreign  courts  to  be  conclufive  evidence,  that 
the  property  was  not  neutral  i  fo  as  to  difcharge  the  under- 
writers. 

In  the  firft  cafe  upon  this  point  it  was  held,  that  the  fen- 
tence  of  condemnation  by  a  foreign  court  of  Admiralty  is  not 
conclufive  evidence,  that  the  fliip  was  not  neutral ;  unlefs  it 
appear  that  the  condemnation  went  upon  that  ground:  confe- 
quently  the  underwriter  remains  liable.  A  fcntence  of  a  court 
of  Admiralty  binds  all  the  world,  as  to  every  thing  contained 
within  it ;  but  where  the  caufe  of  condemnation  does  not  ap- 
pear to  be  on  the  fpecific  ground  mateiial  to  the  point  in  iffue, 
evidence  mud  be  admitted  in  order  to  explain  it. 

Infurance 
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Infurance  of  freight  and  goods  was  made  upon  the  fhip  the    C    IT    A    P. 
jfane  (or  jfoanna)  at  and  from  Venice  to  London^  "  warranted    v^_J^^,li 
*'  neutral  Jh'ip  and  neutral  property."     The  caufe  was  trfed  be-   Bcmuui  v. 
fore  Lord  Mansfield^  at  Guildh ally  when  a  verdift  was  found  for  55^. 
the  plaintiff,  fubjeft  to  the  opinion  of  the  court,  upon  a  cafe 
which  flated  as  follows :  That  the  defendant  underwrote  the 
policy;   that  the  fhip  was  taken  by  a  French  frigate,  called  La 
Mag'tcienney  as  (he  was  failing  from  Venice  on  her  voyage  to 
London  \  that  the  plaintiff  offered  to  give  evidence  on  the  trial,       t  354  J 
that  the  property  of  the  fhip  and  the  property  of  the  cargo 
were  neutral\  and  that  the  papers  belonging  to  the  fhipy>//  over- 
board hy  accident^  after  flie  was  brought  to  by  the  French  frigate: 
but  the  defendant  objefted  to  fuch  evidence  being  received  ; 
and  he  produced  as  the  ground  of  his  objcdtion,  the  fentencc  of 
the  condemnation  of  the  fhip  in  the  French  Admiralty  Court, 
which  was  read,  and  is  as  follows ; 

"  Louis  Jean  Marie  de  Bourbon^  Duh  de  Penthievre,  Admiral  "  Almeiia. 
**  of  France.  Seen  by  us,  the  proces  verbal,  made  on  board  the 
"  fnow  Joannay  taken  by  the  king's  frigate  La  Alagicienne, 
"  commanded  by  M.  De  Boades,  dated  the  2d  of  December  laft. 
"  Signed  Saint  Oivey,  ffcward,  Bouret,  Dominico  Zane.  Seen 
*'  by  the  captain  commander.  Signed  Boades  \ — purporting 
"  that  the  faid  2d  of  December  laft,  at  five  o'clock  in  the  even- 
"  ing,  his  faid  majefly's  frigate,  La  Magicienne,  commanded 
**  by  the  faid  captain  De  Boades,  being  ten  leagues  eaft  of 
"  Cape  de  Moulines,  having  difcovered  a  fnow  fleering  fouth 
"  fouth  weft,  the  wind  fouth  weft,  and  having  come  up  with 
*'  her,  and  ftopt  her,  undir  Venetian  colours,  after  an  hour's 
**  chace,  the  faid  M.  De  Boades  ordered  the  captain  to  bring 
"  on  board  his  mufter-roll,  paffport,  and  bills  of  loading;  with 
"  which  order  the  captain  did  not  readily  comply,  under  a  pre- 
**  tence  that  the  fea  was  rough,  and  that  his  long  boat  was 
*'  leaky;  but,  being  at  laft  obliged  to  comply,  upon  threats 
*'  being  made  of  firing  on  him,  and  being  come  on  board,  he 
**  declared,  that,  in  getting  up  the  Jhip's  fide,  the  box  containing 
*'  his  mujler-roll,  his  patents,  and  paJJ'port,  had  fallen  from  his 
**■  pocket  into  the  fea,  and  only  fliewed  his  bills  of  loading  ;  by 
**  which  thev  found  the  faid  fnow,  the  foanna,  of  14  men,  in- 
♦*  eluding  officers,   commanded  by  Dominico  Zane  of  Venice, 

"  failed 
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C    HAP.    "  failed  from  Venice  the  1'^th  of  September^  with  a  cargo  of  12 
XVITI.        u  bajgs  of  f]ii^^  dried  raifins,  oil,  &c.  and  other  effeds  men- 

^'^^'^    «  tioned  in  the  bills  of  loading  by  him  exhibited,  for  the  account 

*'  of fundry  perfons  in  Venice^  confignedtofundryperfo^s  in  London^ 

*'  zvhither  he  was  hound.      Thele  goods  going  into  an  enemy  s 

**  country^  and  the  lofs  of  his  papers^  which  had  fallen  into  the 

*■''  fea^  raiftng  fufpicions  \  the  faid  fnow  had  been  flopped,  and  car- 

"  ried  by  his  majefly's  frigate,  La  Magicienne^    to  Almeriay 

"  where  flie  had  been  put  into  the  hands  of  the  conful,  after  the 

f  -,55  ]      "  faid  Saint  Owey^  lieutenant,  afting  as  fteward,  and  the  faid 

"  Bourety  enfign  on  board  the  faid  frigate,  had  put  their  feal  on 

*«  the  faid  fnow,  where  they  found  no  papers ;  and  taken  on 

"  board  the  faid  (hip  ten  of  the  faid  fnow's  crew,  which  were 

"  replaced  by  fix  men  from  on  board  the  Magicienne^  and  three 

"  from  the  AtalantCy  with  a  coafting  pilot,  who  have  brought 

"  the  faid  fnow  into  the  port  of  Almerla.     The  premifes  conji- 

"  deredy  We,  by  virtue  of  the  power  delegated  to  us  as  afore- 

'*  faid,  have  declared,  and  declare,  as  good  prize,  the  fliip  the 

"  foannay  her  tackle,  and  apparel,  together  with  the  goods  of 

"  her  cargo,  and  do  adjudge  them  to  the  captors ;  that,  in 

"  confequence  of  this  decree,  the  whole  be  fold  (if  not  already 

"  done)  in  the  ufual  manner,  and  the  produce  divided  according 

«  to  the  defire  and  ordinance  of  the  king ;  made  the  28th  of 

*'  March  177B.     We  order,  by  thefe  prefents,  the  vice  conful 

'*  of  France,  at  Almeria,  to  look  to  the  execution  of  this  our 

«  ordinance ;  and  hereby  authorize  and  command  the  firll  tip- 

•*'  llafF,  or  ferjeant,  to  proceed  in  all  forms  requifite  thereto. 

«  Done  at  Paris  the   13th  of  January  1779,  Rigot"    The 

flueftion  flated  for  the  opinion  of  the  court  was,  whether  the 

faid  fentence  was  not  conclufive  evidence  againft  the  plaintiff's 

recovering  in  this  a£lion.     In  the  courfe  of  the  arguments,  the 

third  article  of  the  regulations  of  the  marine  of  France,  bear- 

'   ing  date  the  26th  of  July  177^,  and  alfo  the  proces  verbal,  made 

at  the  time  of  the  capture,  though  not  flated  in  the  cafe,  nor 

given  in  evidence  at  the  trial,  were  fo  much  referred  to,  and 

feemed  of  fuch  weight  to  the  court,  that  it  will  be  neceffary  to 

infert  them  in  this  place.     Arret  for  the  regulation  of  the  marine^ 

Uc.  26th  July  1778.    Art.  3.  "All  veffcls  taken,  of  what  na- 

*'  tion  focver,  either  neutral  or  allied,  from  which  it  is  known 

**  that  any  papers  have  been  thrown  into  the  fea,  fupprelTed  or  ab- 

"  Ilrafled, 


WITH    WA  RR  ANT  lES.  355 

*'  ftrafletl,  fliall  be  declared  good  prize;  together  with  their  C  IT  A  P. 
"  cargoes,  upon  the  mere  proof,  that  Jome  -papers  have  been  v^,-._.-__/ 
*'  thrown  into  the  fea,  without  any  ncceffity  of  examining  what 
*'  thofe  papers  were;  by  whom  they  were  thrown  ;  and  even 
"  tliough  a  fufficient  quantity  fhould  remain  on  board  XojuJJify 
*'  that  the  fhip  and  the  cargo  belonged  to  friends  or  alHes." 
The  prods  verbal  need  not  be  here  repeated  ;  for  althougli  it  is 
not  fubftantively  fet  out  in  the  cafe,  yet  it  is  copied  almofl 
verbatim  in  the  fentence  ot  the  French  Admiralty.  It  was  ad- 
mitted at  the  bar,  that  the  fentence  had  been  appealed  from,  and  [  356  ] 
had  been  afiirmed;  but  nothing  new  or  fpecial  appeared  in  the 
proceedings  on  the  appeal.  This  cafe  was  twice  argued  at  the 
bar  ;  and  after  the  fecond  argument,  the  court  defned  that  it 
might  ftand  over,  in  order  to  give  time  to  apply  to  the  defen- 
dant for  his  confent;  that  the  above  arret  dind  the  proies  verbal 
fhould  be  added  to  the  cafe.  To  this  propoution  the  defendant 
would  not  confent. 

Lord  Mansfield,  upon  the  firft  argument  faid: — "  The  firft 
principles  are  clear  and  admitted.  All  the  woild  are  parties  to 
a  fentence  of  a  court  of  Admiralty.  Here  there  is  a  monition 
publifhed  at  the  Exchange;  and  in  other  countries,  at  fome 
place  of  general  refort;  and  any  perlon  interefted  may  come  in 
and  appeal  at  any  time,  if  there  has  been  no  laches.  If  there 
has,  the  time  of  appeal  is  limited.  But  the  fentence,  as  to  that 
which  is  within  it,  is  conclulive  againft  all  perfons,  unlefs  re- 
verfed  by  the  regular  court  of  appeal.  It  cannot  be  contro- 
verted collaterall}',  in  a  civil  fuit.  The  difficulty  here  is,  what 
the  ground  was,  on  which  the  French  Admiralty  went;  whether 
the  ground  of  enemy's  property,  or  that  of  the  papers  having 
been  thrown  overboard.  By  the  maritime  laws  of  all  countries, 
throwing  papers  overboard  is  confidered  as  a  ftrong  prefumption 
of  enemy's  property;  and  upon  that  principle  the  arret  of  1778 
is  founded.  But  in  all  my  experience  in  England,  I  have  never 
known  a  condemnation  on  that  circumllance  only.  It  is  made 
ufe  of  as  a  Ilrong  ground  of  fufpicion.  The  arret  is  very  rigid. 
It  is  difficult  to  find  out  what  the  ground  of  this  fentence  was. 
/  incline  to  think  the  court  went  upon  tlie  ground  of  enemy* s 
property,  and  confidered  the  want  of  the  papers  as  a  flrong  pre- 
fumption of  that  fa6l ;  but  they  did  not  examine  the  captain 
upon  interrogatories,  as  to  the  contents  of  the  papers ;  and, 

B  upon 
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C   H   A    p.    Upon  the  whole,  enough  does  not  appear  on  this  obfcure  fen- 

t^l'^    '  J    fence,  to  afcertain  precifely  on  what  it  was  founded,  and  fome 

other  method  ought  to  be  taken  to  enquire  what  the  ground  of 

it  was.     As  to  whatever  it  meant  to  decide,  we  muft  take  it  to 

be  conclufive." 

Jinnies  and  Ajhhurji^  Juftices,  concurred  with  his  Lordfliip. 

Mr.Juftice  i5H//i?r inclined  to  doubt, and  faid: — "To  be  fure, 
the  fentence  was  obfcure,  but,  taking  it  altogether,  he  did  not 
C  Z^l  ^  think  there  was  much  difficulty  in  difcovering  the  grounds  of  it. 
The  two  circumftances,  of  the  cargo  being  configned  to  the 
enemy,  and  the  falling  of  the  papers  into  the  fea,  are  ftated  as 
the  grounds  of  fufpicion.  The  latter  circumflance, — papers 
falling  into  the  fea, — could  not  be  a  ground  of  condemnation. 
The  other  could  raife  no  other  fufpicion,  nor  a  prefumption  of 
any  thing  elfe,  but  the  property  being  enemy's  property.  It 
follows,  therefore,  that  the  condemnation  went  upon  that 
ground.  If  it  had  gone  upon  a  wilful  throwing  of  papers  over- 
board^ that  would  have  been  flated  fubftantively  as  the  ground. 
In  the  firll  place,  lay  the  arret  out  of  the  cafe;  and  then  wilful 
throwing  papers  overboard  is  only  prefumptive  evidence  of 
enemy's  property.  Then  take  the  ar/v/,  ftill  wilful  throwing 
overboard  might  have  been  ufed  as  evidence  of  enemy's  pro- 
perty, or  it  might  have  been  a  fubftantive  ground  under  the 
arret:  here  it  is  not  ftated  as  a  fubftantive  ground." 

Lord  Mansfield^  after  the  fecond  argument,  faid  ;  that  if^the 
proci's  verbal  fhould  be  agreed  to  be  made  part  of  the  cafe,  it 
would  clearly  explain  the  ambiguity  ot  the  fentence  ;  as  it  fet 
forth  the  ground  for  taking  the  fliip  to  have  been  the  arret  of 
jfuly  1778.  Without  the  proces  verbal^  he  faid,  the  fentence 
was  equivocal  ;  it  took  all  in ;  and  it  was  difficult  to  fay  what 
it  went  on.  If  the  papers  produced  to  the  captor  were  fair,  the 
property  was  neutral.  But  the  prsces  verbal  put  the  ground  of 
the  fentence  out  of  all  doubt. 

Mr.  Juftice  Bullcr  alfo  declared,  that  he  thought  the  proces 
verbal  muft  be  taken  as  part  of  the  proceedings,  and,  as  that 
cxprefsly  referred  to  the  arrety  as  the  ground  of  the  capture, 
and  the  fentence  was  confiftent  with  it,  the  fentence  muft  be 
taken  to  be  founded  on  the  arret.  But  he  adhered  to  his  for- 
mer 
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mer  opinion,  on  the  cafe  as  fated  without  the  froces  verbal.,    CHAP, 
namely,  that  the  interpretation  of  the  fentence,  taken  by  itfelf,    ^^^^       "^ 
muft  be,  that  the  condemnation  went  on  the  ground  of  enemy's 
property,  and  was,  therefore,  conclufive  againft  the  plaintifF. 

The  final  refufal  of  the  defendant  was  fignlfied  by  Mr.  Lee^ 
who  aflfigned  as  a  reafon  for  it,  that  the  proces  verbal  was  not  a 
proceeding  in  the  French  court  of  Admiralty,  but  merely  an 
account  of  what  palfed  on  the  capture,  reduced  into  writing,  at 
tl)e  time.  He  alfo  obferved,  that,  in  the  fentence,  all  the  proces 
verbal,  except  the  concluding  part,  which  refers  to  the  arret  L  35°  J 
oi  July  1778,  was  recited,  and  this  afforded  a  flrong  argu- 
ment for  inferring,  that  the  court  had  purpofely  omitted  that 
part  of  it,  to  ftiew  that  they  did  not  condemn  the  fliip  on  the 
ground  of  the  arret. 

Lord  Mansfield  dlfapproved  much  of  the  defendant's  refufal, 
but  he  faid,  he  thought  the  juftice  of  the  cafe  might  ftill  be 
got  at,  on  the  grou'.iJ  of  rhe  ambigJiity  of  the  fentence,  which 
did  not  mention  a  word  about  the  property  being  etiemfs  pro- 
perty ;  that  it  was  clear  the  French  Admiralty  meant  to  pro- 
ceed on  the  ground  of  throwing  the  papers  overboard :  and  he 
agreed  with  the  counfel  for  the  plaintilf,  that  the  proces  verbal 
ought  to  be  confidered  as  part  of  the  proceedings,  and  that  the 
fantence  ought  not  to  have  been  read  without  it. 

Mr.  Jullice  Bidler  thought  there  was  weight  in  what  had 
been  obferved  by  Mr.  Lee,  on  the  reafon  for  omitting  the  con- 
clucilng  part  of  the  proces  verbal  in  the  fentence.  Indeed,  it 
was  not  clear  that  what  was  now  offered  to  be  produced,  was 
the  fame  proems  verbal  which  the  fentence  recites;  and  if  it 
could  be  fuppofed  that  the  captain  had  made  another,  omitting 
the  reference  to  the  arret  as  the  ground  of  the  capture,  that 
could  only  be  accounted  for,  by  his  having  found  that  the  cap- 
ture could  not  be  fupported  on  that  ground. 

Mr.  Juftice  fFilles  thought  it  moft  manlfel^,  that  the  proces 
verbal  made  at  the  time  of  the  capture  was  that,  on  which  the 
fentence  proceeded.  The  fentence  began  with  mcntlonmcy  if, 
and  recited  it  exaflly,  as  to  date,  and  every  thing  elfe,  as  far 
as  it  went.  The  word  purporting  did  not  require  a  recital  of 
the  whole ;  and  it  was  not  neceffary  for  the  Admiralty  Court  to 

fet 
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CHAP,    fet  forth  the  captain's  reafons  for  detaining  the  fhip.  He  had  al! 

"'•'VIII 
^^^     '  J    along  been  of  opinion  that  the  fentence  was  fo  ambiguous,  that 

it  did  not  appear  that  the  caufe  of  condemnation  was  that  the 

property  was  neutral,  and  therefore  had  thought  evidence  ne- 

cefTary  to  explain  it. 

Mr.  Juftice  AJhhurJi  concurred,  as  to  the  ambiguity  of  the 
fentence,  and  that  it  was,  therefore,  not  conclufive ;  and  on 
that  ground.  Lord  Mansfield^  and  Willes  and  AJhhurJ}^  Jullices, 
r  350  ]  declared  their  opinion  that  the  pojlea  ought  to  be  delivered  to 
the  plaintiff.  Lee  ftill  urged  the  danger  of  opening  the  fen- 
tences  of  foreign  courts  of  Admiralty,  which  are  generally 
informal ;  upon  which  Lord  Mansfield  faid,  all  the  fuppofed 
inconvenience  would  be  obviated,  it  the  foreign  courts  would 
fay  in  their  fentences,  "  Condemned  as  enemy's  property.^* 

In  the  cafe  jull  reported,  it  is  admitted  by  all  the  judges, 
that  afentenceof  a  court  of  Admiralty  abroad  is  binding  upon  all 
parties,  as  to  what  appears  upon  the  face  of  it.  And  therefore 
if  it  appear  evident,  without  a  pofhbility  of  doubt  or  ambi- 
guity, that  the  fentence  proceeded  upon  the  ground  of  the 
property  not  being  neutral,  that  is  conclufive  evidence  agalnft 
the  infured,  that  he  has  not  complied  with  his  warranty  ;  and 
confequently  the  underwriter  is  no  longer  refponfible.  This 
was  fully  fettled  in  the  cafe  of  BarzlUay  v.  Lewis. 

Bamilay  v.  I^  was  an  a£lion  on  a  policy  of  infurance  on  a  fhip  from 

Lewis,  B.  R.       Liverpool  to  Amfterdam^  warranted  Dutch  property ;  and  it  was 

Trin.  Term,  21  '  •'  .  . 

Geo.  III.  brought  to  recover  for  a  total  lofs,  the  fhip  having  been  cap- 

tured by  the  French^  and  condemned  by  the  court  of  Admiralty 
there.  The  plaintiff  (the  infured)  was  nonfuited  in  this  adllon, 
from  an  idea,  that  the  decree  of  the  parliament  of  Paris  was 
decifive  agalnft  him,  that  he  had  not  complied  with  his  war- 
ranty. Upon  a  motion  to  fet  afide  this  nonfult,  the  following 
fa6ls  appeared  from  the  report  of  the  judge  who  tried  the 
caufe:  The  fliip  in  queflion  was  originally  a  French  privateer, 
called  VAimahk  Agathee^  which  was  taken  by  an  Englijh 
privateer,  and  carried  into  Liverpool  •,  where  fhe  got  the  name 
of  The  Three  Graces.  A  merchant  at  Liverpool  afterwards 
bought  her  for  a  houfc  at  Am/lerdam,  and  a  paflport  was  fent 
for  her  from  thence.     She  was  then  infured  hy  d^  Dutch  name, 

and 
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tn<i  v/arranted  as  in  the  policy;  fhe  went  to  fea^  was  captuYed    CHAP. 

by  a  French  fhip  ;    and  carried  into  St.  MaloeSy  where  (he  was   .  ^^\'  > 

releafed  by  the  Vice  Admiralty  Court,  as  being  Dutch.     But 

upon  an  appeal  to  the  parliament  ot  Parisy  the  fentence  was 

reverfed,  and  (lie  was  condemned  as  lawful  prize,  by  the  name 

of  The  Three  Graces  of  Liverpool.  It  appeared  in  evidence,  that 

there  were  certain  French  ordinances,  which  ordain,  that  where 

more  than  one  third  of  the  crew  of  a  neutral  fhip  are  enemies  to 

the  kingof  Fr<7«cY,thefliiprnaIl  be  confifcated:  that  no  (hip  (hall 

be  confidered  as  transferred,  till  flie  has  been  within  the  port  of      [  360  J 

the  purchafer  :  and  that  a  palfport  fhall  be  deemed  fraudulent, 

unlefs  the  fhip  has  been  in  the  port  from  whence  it  has  been 

obtained.  The  (hip's  crew  in  queflion  confifled  of  fixteen,  five 

of  whom  were  Frenchy  four  were  Danes^  two  were  Swedes^  one 

was  Dutch,  one  Portugueze^  one  Hamburger,  one  Norwegian, 

and  one  Irijhman.  Some  of  the  crew  fwore,  that  they  were  hired 

by  Engliflimen^  and  that  both  the  (hip  and  the  cargo  were  EngUfiu 

They  alfo  fwore,  that  when  the  fhip  Which  took  them  came  iii 

fight,  the  captain   failed  back   towards  the  Englijh  coafl :   but 

one  of  the  crew  having  informed   him,  that  the  fhip  in  fight 

carried  Englijh  colours,  he  refumed  his  courfe. 

Lord  Mansfield. — "  The  fentence  of  the  court  of  Appeal  ih 
France  is  conclufivc.  The  queflion  is,  what  that  fentence 
means.  She  is  condemned  as  not  being  a  Dutch  fhip.  Th^ 
warranty  is,  that  fhe  is  Dutch,  which  u  falfe.  The  law  of 
nations  is  founded  on  eternal  principles  of  juflice  ;  and  in 
every  war  the  belligerent  powers  make  particular  regulations 
for  themfelves.  But  no  nation  is  obliged  to  be  bound  by  them, 
wnlefs  they  are  agreeable  to  the  general  laws  of  nations ;  but 
all  third  perfons  and  mercantile  people  are.  In  this  cafej  the 
plaintiffs  warrant  this  fhip  to  be  Dutch  j  and  they  know  they 
mufl  conform  to  the  marine  regulations  of  France.  The  infurers 
took  the  rifk  upon  this  warranty  ;  but  her  pafs  was  not  agree- 
able to  the  treaty.  The  parliament  of  Paris  did  not  condemh 
her  as  the  Dutch  fhip  of  Amjlerdam  by  her  Dutch  name  ;  bilt 
as  "  The  Three  Graces  of  Liverpool.'"  Indeed  fhe  had  none  of 
the  requifites  of  a  Dutch  fhip  ;  and  the  regulations  require  that 
flie  fhould  have  been  into  the  port  of  the  purchafer,  in  order  to 
transfer  the  property  j  the   knowledge  of  all  which  circum- 

g  g  ilanccs 
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CHAP,    fiances  the  infured,  by  his  warranty,  took  upon  himfelf.    I  anrj 
^        ^^  J    therefore  of  opinion,  that  the  warranty  was  falfe." 

Mr.  Juftice  PF:Iks,aiv\  Mr.  JuH'ice  J/hhur/i  concurred. 

Mr.  Juftice5«/Z?r. — "  The  ft rongefl ground  feems  tobe,  that 
fhe  was  warranted  to  be  Dutch  property  ;  and  yet  had  none  of 
the  documents  neceflary  to  pvotc61;  a  neutral  fliip,  confiftent 
with  the  regulations  of  the  court  of  France."  The  rule  to  fet 
afide  the  nonfuic  was  accordingly  difcharged. 

r  3^^  1  ^°  '^^^^  ^^  another  cafe,  where  an  Infarance  was  made  on 

E^ ^""sk'^at  ^^^  ^'P  Aramha  de  Portugal^  at  and  from  L'ljbon  to  Bombay ^ 
Guiidh.  after  warranted  a  PortuguezeJ}jip\  the  fhip  was  captured  in  Decem- 
ber 1782,  by  the  French^  under  the  command  of  Monf.  de  Suf- 
frcln.  The  fentence  of  Suffrein  was  in  thefe  words  :  We 
declare  that  the  fhip  called  the  ^leen  of  Portugal^  carrying 
Portugueze  colours,  was  feized  only  in  confequence  of  the 
qxh.  article  of  the  regulations  concerning  the  navigation  of 
neutrals,  which  fays,  that  all  fhips  of  an  enemy's  conftruclion, 
which  fnall  not  carry  a  bill  of  fale  of  a  date  prior  to  the  hofti- 
Hties,  fhall  not  be  confidered  as  neutral,  and  (hall  be  declared 
good  prize  ;  and  the  faid  fliip  having  been  built  at  Bcfnbay 
under  the  name  of  Arnable^  and  navigated  under  EtigUjh  co- 
lours till  1781,  when  file  took  Portugueze  colours,  is  abfolutely 
in  the  fituation  above-mentioned.  The  fentence  proceeded  to 
declare,  that  the  confifcation  did  not  proceed  on  the  ground  of 
want  of  papers,  a  verbal  proces  having  proved,  that  they  were 
deftroyed  by  fome  feas  finppcd  in  the  courfe  of  the  voyage  ;  and 
jtalfo  ftated,  that  there  were  no  contraband  goods  on  board. 
Jrom  this  lentence  De  Souza  appealed  to  the  council  of  pri- 
zes at  Pan's;  and  on  the  4th  of  January  1786,  that  boards 
after  reciting  the  fentence  of  Sujfrein,  proceeds  thus :  "  We, 
*'  by  virtue  of  the  power  given  to  us  by  our  faid  office  of 
"  Admiral,  adopting  the  declaration  of  the  Bailiff  d'^  Suffrehiy 
"  have  declared,  and  do  declare  the  faid  (hip  ^een  ofPortugaly. 
*'  if^c.  good  prize  \  and  have,  and  do  confifcate  the  fame  for 
*«  the  benefit  of  the  king."  De  Souza  WW  further  appealed  to 
the  King  in  council;  and  on  the  8th  of  May  1787,  the 
.following  fentence  was  pronounced,  after  reciting  all  the  for- 
mes 
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rner  fcntences  and  other  documents  in  the  caufe:  «  His  ma-    C   H   A^  P. 
«  jefty  has  ordained,  and  does  ordain,  that  the  fentence  of  the   ^..^^.-^^^ 
-  Council  of  Prizes  of  4th  January  1786,  ihall  be  executed, 
»  agreeable  to  its  form  and  tenor." 

As   foori  as  thefe  fentences  were  opened,    Lord  Kenyj>H 
Chief  Juftice,  was  of  opinion,  that  they  were  conclufive  evi- 
dence againft  the  warranty  entered  into  by  the  plaintiff.     The 
courts  abroad,  whofe   fentences    have  been  mentioned,  were 
competent  to  the  decifion  of  the  point;  and  we  muft  fuppofe 
that  they  have  done  properly,  and  have  aaed  according  to 
tUe  jus  inter  genUs.     This  fhip  was  condemned  becaufe  flie 
had  not  thofe  documents  to  prove  her  neutrality,  which  are  re-  ^IZ^^^^^ 
ouired  by  the  ordinances  of  France,     The  courts  which  con-  ^^  ^,„_  y,,y,,, 
demned  this  (hip  proceeded  according  to  the  laws  of  nations,  ^^^^^^l 
as  all  courts  of  Admirahy  do :  but  here  it  is  fufficient,  that  they 
had  a  jurifdiaion  over  the  fubjeft  matter. 

The  plaintiff  was  non-fuited  ;  and  no  application  was  ever 
made  to  fet  it  afide. 

It  has  alfo  been  determined,  that  where  no  fpecial  ground  at 
all  is  dated ;  but  the  fhip  is  condemned  generally  as  good  and 
lawful  prize,  the  court  here  muft  conf.der  it  as  conclufive  evu 
dencethat  the  property  was  not  neutral,  and  will  not  agam 
open  the  proceedings  of  the  court  abroad  in  favour  of  the  party, 
who  has  warranted  his  property  to  be  neutral. 

An  aaion  was  brought  upon  a  policy  of  inOarance  on  goods  Saiov.;;;  -  ,^ 
nvarranted  «.«/ra/ on  board  the  Ihctis,  a  Tujcanfinp,  to  reco-  h.U.  z+G--^!- 
ver  the  amount  of  the  infurance  from  the  underwriters.    The 
(hlD  had  been  taken  in  the  conrfe  of  her  voyage  by  a  Spamfo 
vefTcl,  carried  into  Spain,  and  her  cargo  was  there  condemned 
«  as  <rood  and  lawful  prized     There  was  an  appeal  to  a  fupe- 
rior  court,  which  reverfed  the  fentence  :  but  upon  a  further  ap- 
peal, the  latter  decifion  was  overturned,  and  th«  ^nner  con- 
firmed      At  the  trial  of  this  caufe  before  Lord  Mansfield,  his 
lordnnpbeingof  opinion  that  the  fentence  -^  ^^; f^-f  ^o^^ 
of  Admiralty  was  conclufive  evidence  of  the  fa  (hood  of  the 
plaintiff's  warranty,  the  plaintiff  was  nonfuited.     A  motion 
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CHAP,   s^ras  made,  and  fullyargued  to  fet  afide  the  nonfuit,  which  wiS 
^^p—^^^    unanimoufly  refufed  by  the  whole  court  of  King's  Bench, 

Lord  Mansfield. — "  The  policy  here  warrants  that  this  cargo 
was  neutral  property.  It  appears  from  the  policy  itfelf,  tha^ 
the  fhip  was  neutral ;  becaufe  it  is  called  a  Tujcan  (hip;  but 
the  warranty  is  that  the  goods  are  neutral.  It  muft  be  prefu- 
med  from  the  condemnation,  as  no  other  caufe  appears,  that  it 
proceeded  on  the  ground  of  the  property  belonging  to  an  enemy. 
t^'idefupM^  In  the  cafe  of  Bernardl  v.  Motteux^  the  decifion  of  the  court 
turned  upon  the  particular  ground  of  the  confifcation  appear- 
ing on  the  face  of  the  fentence  ;  and  that  it  did  not  appear  to  b» 
on  the  ground  of  being  enemy's  property.  This  being  fo,  die 
E  3^3  1  court  gave  the  party  an  opportunity  to  {hew  by  evidence,  that 
the  fpecifick  ground  was  really  the  caufe  of  the  condemnation. 
In  this  cafe,-  at  Guildhally  the  counfel  admitted  the  general  rule ; 
but  they  faid,  if  a  copy  of  the  proceedings  could  be  had,  a  fpe_ 
cial  caufe  would  appear.  The  proceedings  are  now  come  ;  and 
from  them  it  appears,  that  the  queftion  turned  entirely  upon  the 
property  of  the  goods.  For  in  the  fecond  court,  to  which  they 
appealed  from  the  fentence  of  the  firfl,  the  queftion  was,  whe- 
ther the  goods  were  free  :  the  decree  was,  that  they  were.  But 
'  the  third  court  overturned  the  decifion  of  the  fecond.  It  is  fuf- 

ficient,   however,  that  no  fpecial  ground  is  ftated ;  and  thereto- 
fore the  rule  muft  be  difcharged." 

If  the  ground  of  decifion  appear  to  be  not  on  the  want  of 
neutrality,  but  upon  a  foreign  ordinance  manifeftly  unjuft,  and 
contrary  to  the  laws  of  nations,  and  the  infured  Easonly  infrin- 
ged fuch  a  partial  law  ;  as  the  condemnation  did  not  proceed  on 
the  point  of  neutrality,  it  cannot  apply  to  the  warranty,  fo  as  to 
difcharge  the  infurer. 

Mayncv.Waitcr,-  In  3  policy  of  infurance,  thejhip  was  warranted  to  be  Psrttf- 
Geo,  III.  ^^  ^ueze ;  and  having  been  taken  in  her  voyage  by  a  French  pri- 
vateer, file  was  carried  into  France.  The  Court  of  Admiralty 
condemned  her  becaufe  fhe  had  an  Englijh  fupercargo  on  board. 
It  appeared  that  there  was  a  French  ordinance,  prohibiting  any 
Dutch  (hip  from  carrying  a  fupercargo  belonging  to  any  nation 
at  enmity  with  the  court  of  France.  In  an  adlion  againft  the 
underwriter,  thefe  fafts  appeared  j   upon  which,  a  verdift  was 

found 
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found  For  the  plalntifT,  fubjeft  to  the  opinion  of  the  Court,    C   H   A  P,, 
upon  this  queflion,  whether  the  circumftance  of  having  an  £//- 
glijh  fupercargo  was  a  breach  of  neutrahty  ;  and  whether  fuch 
a  fentence  was  conclufive. 

Lord  Mansfield. — "  It  is  an  arbitrary  and  opprefTive  regula- 
tion, contrary  to  the  law  of  nations.  If  you  were  both  ignorant 
of  it,  the  underwriter  muft  run  all  rifks ;  and  if  the  defendant 
knew  of  the  editl,  it  was  bis  duty  to  enquire,  if  there  was  fuch 
a  fupercargo  on  board.  It  muil  be  a  fraudulent  concealment 
to  vitiate  a  policy.  But  it  is  remarkable  that  neither  party  has 
,  faid  any  thing  of  the  treaties  between  France  ^nd  Pertugalf'*  ^  'Y-'^^  <j^-0 
Judgment  for  the  plaintiff.  ^^/  iC^--,  c^  i^%^ 

One  more  rule  is  worthy  of  obfervation  ;  which  is,  that      [  ^.gj.  1 
though  the  veffel  be  condemned  as  prize,  yet  if  the  grounds  of 
the  fentence  appear  manifeftly  to  contradi61  fuch  aconclufion, 
the  court  here  will  not  difcharge  the  underwriters  by  declaring 
that  the  infured  has  forfeited  his  neutrality. 

An  a6llon  was  brought  upon  a  policy  of  infurance  on  the  fliip  sa'oucci  v. 
Thetis,  a  Tiifcan  (hip,  warranted  neutral.      At  the  trial«a  ver-  Ji^i'i'i""'  2-^* 

.      .  .  Hill.  25  Geo. 

di£l  was  found  for  the  plaintiffs,  fubjedt  to  the  opinion  of  the  III. 
court,  upon  a  cafe  dating.  That  the  plaintiffs  were  Tufcan  fub- 
je6ls  refident  at  Leghorn:  that  the  (hip,  having  neutral  goods  on 
board  configned  to  London^  was  captured  off  the  coaft  of  Bar- 
bary  by  a  Spanijh  veffel.  That  fhe  was  carried  into  Spain^  and 
there  condemned  as  prize  ;  which  fentence  upon  appeal  to  a 
fuperior  court,  was  reverfed :  but  upon  a  further  appeal,  the  lafl 
fentence  was  reverfed,  and  the  firft  confirmed.  That  the 
grounds  of  condemnation  were  two  ;  iff.  That  the  fhip  7"/6^/;V 
refufed  to  be  fearched,  and  refilled  with  force,  having  fired  at 
the  fhip  of  the  Spaniard:  2d.  That  the  TJjetis  had  no  char- 
ter party  on  board.  The  Captain  anfwers  thefe  two  grounds 
thus;  I  ft.  That  he  refifted  and  fired,  the  Spaniard  having 
hailed  him  under  falfe  colours:  2d.  That  he  had  taken  the 
goods  on  board  by  the  piece,  and  had  not  freighted  her  to  any 
individual ;  in  which  cafe  a  manifefto  was  fufficient,  without  a 
charter  party.    The  fentence  of  the  laft  court  admits  the  (hip 
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to  be  neutral ;  for  it  ftates  it  to  be  "  the  fhip  Thetis^  a  Tujcan. 
{hip,  ^cr 

Lord  Mansfield  was  abfent  at  the  argument  of  this  cafe. 

Mr.  Juftice  Wilhs. — "  This  is  clearly  a  neutral  (hip.  Some- 
thing was  faid  in  argument  about  barratry;  but  I  do  not  think 
the  aQ  of  the  Captain  in  this  cafe  amounts  to  that  offence.  The 
fecond  ground  of  condemnation  is  given  up  by  the  counfel ;  and 
the  remaining  queftion  is,  whether  the  Captain  has  been  guilty 
of  fuch  a  breach  of  neutrality,  as  fliould  affeft  the  owners.  If 
a  (hip  be  neutral,  "and  fl:ie  be  flopped,  thofe,  who  (lop  her,  mud 
pay  for  the  detention.  But  it  is  faid  fhe  mull  flop  to  be  fearched, 
I  find  no  authority  for  fuch  a  pofition.  Befides,  the  circumftan- 
ces  are  very  fufpicious.  The  Captain  feems  to  have  aded  pro- 
perly.    Stoppage  is  always  at  the  peril  of  the  captors-" 

r  365  ]  Mr.  Juftice  ^^>6«r/?. — "I  take  the  principle  laid  down  at  the 

bar  to  be  true,  that  a  (hip  warranted  neutral,  muft  condu6l 
herfelf  fo  as  not  to  forfeit  her  neutrality.    But  the  faftsofthis 
cafe  do  not  admit  of  the  application.  I  ^o  not  find,  that  a  neu- 
■^   ,  tral  (hip  muft  fubmit  to  be  fearched.    It  is  rather  an  a6l  of  fupe- 

rior  force,  always  refifted  when  the  party  is  able  ;  and  the  right 
falls  within  this  pofition,  that  ihe  fearcher  does  it  at  his  pei  il. 
If  he  find  any  thing  contraband,  or  the  property  of  an  enemy^ 
he  is  juftified :  if  not,  he  pays  cofts.  Is  there  any  thing  to 
juftify  the  fearch  in  this  cafe  ?  certainly  not,  for  the  cargo 
was  neutral." 

Mr.  Juftice  Buller. — "  It  is  not  necelTary  to  give  an  opinion 
as  to  barratry  ;  but  I  take  it  to  mean  a  wilful  a6l  of  the  captaai 
to  the  injury  of  the  owners.  This  would  have  been  barratry. 
Vide  fupia.  if  it  had  been  an  a6l,  which  forfeits  the  neutrality.  I  do  not 
agree  that  the  property  muft  continue  neutral  during  the  whole 
voyage.  If  it  be  neutral  at  the  time  of  failing,  it  is  fufficient  ; 
and  \V\  war  break  out  next  day,  the  underwriter  is  liable. 
The  anfwer  given  to  the  claim  of  fearch  is  conclufive,  ihat  the 
party  does  it  at  his  peril;  juft  like  the  cafe  of  Cuftom-houfe 
officers.  The  praftice  of  the  Admiralty  confirms  it ;  for  they 
give  cofts  in  cafes  of  improper  detention  :  which  they  would 
not  do,  if  neutral  Ihips  v.-ere,  at  all  events,  liable  to  be  flopt. 

Detent  ica 
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Detention  by  puticular  ordinances,  which  do  not  forni  a  part  C  H  A  P. 
of  the  law  of  nations,  is  a  nfk  within  the  policy.  At  firft  I  .^^^^^  "^  j 
compared  this  cafe  in  my  own  mind  to  that  of  an  illegal  voyage ; 
but  they  are  no  way  fimilar  ;  for  a  fhip  is  only  bound  to  take  no- 
tice of  the  laws  of  the  country  flie  fails  from,  and  of  that  to 
which  fhe  fails ;  but  not  the  particular  ordinances  of  other  pow* 
ers."     Judgment  was  accordingly  given  for  the  plaintiff. 

Thefe  are  the  cafes  which  have  been  decided,  relative  to  the 
judgments  of  foreign  courts  being  conchifive,  and  the  efFefts 
which  they  have  upon  the  contra£t  of  infurance  ;  and  from  all 
of  them  it  fliould  fcem,  that  this  generiil  do£lrine  may  be  col- 
lected :  That  wherever  the  ground  of  the  fcntence  is  manifeft* 
and  it  appears  to  have  proceeded  exprefsly  upon  the  point  in  ilTue 
between  the  parties;  or  wherever  the  fcntence  is  general,  and 
no  fpecial  ground  is  ftated,  there  it  fiiall  be  conclufive  and  bind- 
ing, and  the  courts  here  will  not  take  upon  themfelves,  in  a  [  366  3 
collateral  way,  to  review  the  proceedings  of  a  forum,  having 
competent  jurifdiftion  of  the  fubjefl  matter.  But  if  the  fcn- 
tence be  fo  ambiguous  and  doubtful,  that  it  is  difficult  to  fay  on 
what  ground  the  decifion  turned  ;  or  if  there  be  colour  to  fup- 
pofe,  that  the  court  abroad  proceeded  upon  maiter  not  relevant 
to  the  matter  in  iffue;  there  evidence  will  be  allowed  in  order 
to  explain.  And  if  the  fentence  upon  the  face  of  it  be  mani- 
feftly  againfl  law  and  jufticc,  or  be  contradi6lory,  the  infured 
{hall  not  be  deprived  of  his  indemnity ;  becaufe,  to  ufe  the 
words  of  Mr.  Juftice  Bulkrj  any  detention,  by  particular  ordi- 
nances  or  decrees,  which  contravene  or  do  not  form  a  part  of 
the  law  of  nations,  is  a  rifk  within  a  policy  of  infurance. 
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CHAPTER  THE  NINETEENTH. 
Qf  Return  of  Premium- 


HAVING  in  feveral  chapters  fpoken  fully  of  the  variou:^ 
cafes,  in  which  policies  of  infuranceare  either  abfolutely 
void,  or  are  rendered  of  no  effeft  by  the  failure  of  the  infured 
in  the  performance  of  feme  of  tiiofe  conditions,  which  he  had 
taken  upon  himfelf :  the  next  objeft  of  our  enquiry  will  be,  in 
what  cafes,  and  under  what  circumftances,  there  fhall  be  a  re- 
turn of  premium. 

In  all  countries,  in  which  infurances  have  been  known,  it  has 
Locccnlusdejure  b^^"   ^  cuftom,    coeval  with  the  contraft  itfelf,  that  where 
m:mt.  1.  2.  c.  5.  property  has  be?n  infured  to  a  larger  amount  than  the  real  value, 
the  infurer  (hall  return  the  overplus  premium  ;  or  if  it  happen 
that  goods  are  infured  to  come  in  certain  fliips  from  abroad 
I  Mag.  90.  but  are  not  infaft  (hipped,  the  premium  fliall  be  returned.     If 

the  fhip  be  arrived  before  the  policy  is  made,  and  the  under- 
writer is  acquainted  with  the  arrival,  but  the  infured  is  not,  it 
fbould  feem  the  latter  will  be  entitled  to  have  his  premium  re- 
ftored,  on  the  ground  of  fraud.  But  if  both  parties  be  ignorant 
of  the  arrival,  and  the  policy  be  (as  it  ufually  is)  loft  or  not  lojfy  I 
think  in  that  cafe  the  underwriter  (hould  retain  ;  becaufe  under 
fuch  a  policy,  if  the  (hip  had  been  loft,  at  the  time  of  fubfcribing, 
he  would  have  been  liable  to  pay  the  amount  of  his  fubfcription. 
The  parties  themfelves  frequently  infert  claufes  in  the  policy, 
fiating,  that  upon  the  happening  of  a  certain  event,  there  fhall 
Dousi.  455;  be  a  return  of  premium.  Thefe  claufes  have  a  binding  opera- 
tion upon  the  parties;  and  the  conftru£lion  of  them  is  a  matter 
1  Vezey  319.  for  the  court,  and  not  for  the  jury,  to  determine. — In  fhort,  if 
the  fhip,  or  property  infured,  was  never  brought  within  the 
terms  of  the  written  contrad,  fo  that  the  infurer  never  has  run 
any  rifk,  the  premium  mull  be  returned. 

The  principle,  upon  which  the  whole  of  this  doflrine  depends, 
is  fimple  and  plain,  admitting  of  no  doubt  or  ambiguity.     The 

rifk 
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rifk  or  peril  is  the  confideration  for  which  the  premium  is  to  be   C 
paid  :  if  the  rifle  be  not  run,  the  confideration  for  the  premium 
fails ;  and  equity  implies  a  condition,  that  the  infurer  fliall  not  Pothicrn.  1-9. 
receive  the  price  of  running  a  rifk,  if,  in  faft,   he  runs  none. 
It  is  juft  Uke  the  contraft  of  bargain  and  fele  ;  for  if  the  thing  3  Burr.  1240. 
fold  be  not  delivered,  the  party  who  agreed  to  buy,  is  not  liable  Roccus,  Not.  8S- 
to  pay.     Thus  to  whatever  caufe  it  be  owing,  that  the  rifle  is 
not  run,  as  the  money  was  put  into  the  hands  of  the  infurer*  Cowp.  668. 
merely  for  the  rifle  of  indemnifying  the  infured,  the  purpofe  hav- 
ing failed,  he  cannot  have  a  right  to  retain  the  fum  fo  depofited 
for  a  fpecial  caufe. 

Accordingly  in  an  a£lion  of  indebitatus  afflimpfit  brought  by  MartinV.  Sit- 
the  plaintiff  for  5/.  received  by  the  defendant  to  the  plaintiff's  ^^g'  *  ^'^^' 
ufe,  where  the  general  iffue  was  pleaded  \  it  appeared  in  evi- 
dence, that  one  Barkdale  had  made  a  policy  of  infurance  upon 
account  for  5  /.  premium  in  the  plaintiff's  name,  and  that  he  had 
paid  the  faid  premium  to  the  defendant,  and  that  Barkdalebad  no 
goods  then  on  board,  and  fo  the  policy  was  void.  To  this 
^dlion  two  objedlions  were  taken :  1 11.  That  it  (hould  have  been 
brought  in  Barkdale's  name,  which  was  over-ruled.  2dly. 
That  this  ought  to  have  been  a  fpecial  aft  ion  on  the  cuftom  of 
merchants.  Lord  Chief  Juftice  Holt  cited  a  cafe  of  money  de- 
pofited upon  a  wager  concerning  a  race,  that  the  party  winning 
might  bring  aq  aftion  of  indebitatus  ajfumpjit,  for  money  received 
to  his  ufe ;  for  now  by  the  fubfequent  matter  it  is  become  as  fuch, 
And  as  to  the  cafe  in  quellion,  the  money  is  not  only  to  be  re- 
turned by  the  cuftom,  but  the  policy  is  made  originally  void, 
the  party,  for  whofe  ufe  it  was  made,  having  no  goods  on  board; 
fo  that  by  this  difcovery,  the  money  was  received  without  any 
reafon,  occafion,  or  confideration,  and  confequently  it  was  re- 
ceived originally  to  the  plaintiff's  ufe.  And  fo  judgment  was 
given  for  the  plaintiff. 

I  cite  this  cafe  for  two  purpofes ;  becaufe  it  ferves  to  fhew  in 
what  form  of  dftion  the  plaintiff  ought  to  demand  a  return  of 
premium  :  and  it  alfo  points  out,  that  as  early  as  the  beginning 
of  the  reign  of  William  and  Mary,  the  true  principle,  on  which 
the  premium  ought  to  be  returned,  was  fully  eftabliflied.  It 
was  faid  in  the  introdu6lion  to  this  chapter,  that  claufes  are 
fre-juently  inferted  in  policies  of  infurance,  containing  con- 
ditions. 
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C   H   A  P.    ditions,  on  the  performance  or  non-performance  of  which,  the 

■VTV 

^  ^  '  J  premium  is  returnable  ;  and  that  to  decide  upon  the  conftruc- 
tion  of  fuch  conditions  is  the  province  of  the  court,  and  not  of 
the  jury.  Such  a  cafe  occurs,  which  may  properly  be  men- 
tioned here. 

S"      d  and  '^'^^^  afllon  was  brought  againft  an  underwriter,  for  a  re- 

Another  v.  fum  of  premium.  The  material  part  of  the  policy  was  in  thefe 
Poug.  255.  words :  "  At  and  from  any  port  or  ports  in  Grenada  to  London, 
*'  on  any  {hip  or  fliips  that  fhall  fail  on  or  between  the  firfl  of 
"  May  and  the  firfl  ol  Augufi  1778,  at  18  guineas /^r  cent. 
"  to  return  8/.  per  cent,  if  Jhe  Jails  from  any  of  the  fVeJl  India. 
**  ijlandsy  vjitb  convoy  for  the  voyage,  and  arrives."  At  the 
bottom  there  was  a  written  declaration  that  the  policy  was  on 
fugars  (the  mufcavado  valued  at  20/.  per  hogfhead)  for  account 
of  Z.  ^  being  on  the  firfl  fugars  which  fliall  be  (hipped  for  that 
account.  The  fhip  the  Hankey  failed  with  convoy,  within  the 
time  limited,  having  on  board  51  hogfheads  of  mufcavado  fugar, 
belonging  to  L.  ^  She  arrived  fafe  in  the  Doivns,  where  the 
convoy  left  her  ;  convoy  never  coming  farther,  and  indeed 
feldom  beyond  Portfmouth.  After  (he  had  parted  with  the  con- 
voy, (lie  flruck  on  a  bank  called  the  Pan  Sand,  at  Margate, 
and  1 1  of  the  5 1  cafks  of  fugar  were  wafhed  overboard,  and  the 
refl  damaged.  The  flilp  was  afterwards  got  off  the  bank,  and 
proceeded  up  the  river,  arrived  fafe  in  the  port  o{  London,  and 
•was  reported  at  the  cuflom-houfe.  The  fugars  faved  were 
taken  out  at  Margate,  and,  after  undergoing  a  fort  of  cure,  by 
a  perfon  fent  from  town  for  that  purpofe,  they  were  carried  to 
London  in  other  vefTels ;  and  the  40  hogfheads  being  fold,  pro- 
duced 340/.  in  (lead  of  800/.  which  was  their  valuation  in  the 
policy.  The  defendant  had  paid  into  court  the  value  of  the 
fugars  lofl,  and  a  return  of  8  l.per  cent,  on  340  /.  The  plaintiffs 
infifted,  that  they  were  intitled  to  have  8  /.  per  cent,  alfo  re- 
turned on  the  valued  price  of  the  eleven  hogflieads  of  fugar, 
which  were  lofl,  and  on  the  difference  between  what  the  re- 
maining forty  hogfheads  produced,  and  their  valued  price.  At 
the  trial,  before  Lord  Mansfield,  the  plaintiflfs  had  a  vcrdi6l  to 
the  full  amount  of  their  demand.  The  chief  queflion,  upon 
the  motion  for  a  new  trial,  was.  to  wh^t  the  word  "  arrives'^ 
^vas  intended  to  apply. 
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Lord  Mansfield.  "  The  ancient  form  of  a  policy  of  infurance,  CHAP. 

•  XIX 

which  is  mil  retained,  is,  in  itfelf,  very  inaccurate  ;  but  length   >      _      '     ^ 

of  time,  and  a  variety  of  difcuflrons  and  deqifions,  have  reduced 
it  to  certainty.     It  is  amazing,  when  additional  claufes  are  in- 
troduced, that  the  merchants  do  not  take  fome  advice  in  fram- 
ing them,  or  beftow  more  confideration  upon  them  themfelves. 
I  do  not  recolleft  an  addition  made,  which  has  not  created 
doubts  on  the  conftru6tion  of  it.     Here  a  word  or  two  more 
would  have  rendered  the  whole  perfedly  clear.     However,  I 
have  no  doubt  how  we  muft  conftrue  this  policy.     Dangers  of 
the  fffa  are  the  fame  in  time  of  peace  and  of  war  ;  but  war  in- 
troduces hazards  of  another  fort,  depending  on  a  variety  of 
circumftances,  fome  known,  others  not,  for  which  an  additional 
premium  muft  be  paid.     Thofe  hazards  are  diminilhed  by  the 
prote£lion  of  convoy,  and  if  the  infured  will  warrant  a  departure 
with  convoy,  there  is  a  diminution  of  the  additional  premium. 
If  the  infured  will  not  warrant  a  departure  with  convoy, he  pavs 
the  full  premium,  and  in  that  cafe  the  underwriter  fays,  '*  If  it 
"  turn  out  that  the  fhip  departs  with  convoy,  I  will  return  part 
^<  of  the  premiiim."     But  a  fliip  may  fall  with  convoy,  and  be 
fcparated  from  it  by  a  fiorm,  or  other  accident,  in  a  day  or  two,  vide  ante,c.  iS. 
and  lofc  its  protection.  On  a  warranty  to  fail  with  convoy,  that 
would  not  be  a  breach  ot  the  condition  ;  but,  to  guard  againfl: 
that  rirK,the  infured  adds,  in  policies  of  the  prefent  fort,  "the  Ihip 
*'  mufi;  not  only  fail  with  convoy,  but  fhe  muft  arrive^  to  entitle 
'*  me  to  the  return."  The  words,  and  arrives^  do  not  mean  that 
the  (hip  (hall  arrive  iii  the  company  of  the  convoy,  but  only  that 
{he  herfclf  fhall  arrive.    If  flie  does,  that  (hews,  either  that  ftie 
had  convoy  the  whole  way,  or  did  not  want  it.     But,  in  the 
ftipulation  for  the  return  of  premium,  no  regard  is  had  by  the 
parties  to  the  condition  of  the  goods  on  the  arrival  of  the  (hip. 
The  conllrucllon,  contended  for  by  the  defendant,  is  adding  a 
comment  longer  than  the  text.     If  it  had  been  meant  that  no 
return  (hould  be  made,   unlefs  all  the  goods  arrived  fafe^  they 
would  have  faid,  "  if  the  fliip  arrive  with  all  the  goods ^^  or 
*'  Jafely  with  all  the  goods"     The  total  or  partial  lols  of  the 
goods  was  the  fubje6t  of  the  indemnity,  and  muft  be  paid  for  by 
the  underwriter.     But,  as  to  the  return  of  the  additional  pre- 
3aium,  whether  the  goods  arrive  fafe  or  not,  makes  no  part  of 

thp 


37*  OF    RETURN    OF    PREMIUM. 

CHAP.    *^^  queflion.     The  fingle  principle  which  muft  govern  is,  that 
XIX.          in  the  events  which  have  happened^,  the  war  rifi;  has  been  rated 
V.rf^-V'^-'    too  high." 

Mr.  Juflice  Willes,  and  Mr.  Juflice  AJhhur/Iy  were  of  the 
fame  opinion. 

Mr.  Juflice  BuUer. — "  I  am  of  the  fame  opinion.  The  quef^ 
tlon  is  for  the  decifton  of  the  court,  not  of  a  jury,  fmce  it  arifes 
on  the  conftruftion  of  a  written  inftrument.  What  gives  rife 
to  an  increafe  of  the  premium  ?  The  danger  of  capture. 
When  that  danger  is  diminifhed,  the  conflrudlion  muft  be, 
that  there  Ihall  be  a  proportional  return  of  premium."  The 
rule  for  a  new  trial  was  accordingly  difcharged. 

Cawp.  663.  By   the  law  of  England,  it  has  been   clearly  fettled,  that 

whether  the  caufe  of  the  rifk  not  being  run,  is  attributable  to 
the  fault,  -will,  or  pleafure  of  the  infured,  ftill  the  premium  is 
to  be  returned.  Foreign  writers  have  in  fome  meafure  differed 
in  opinion  upon  this  point ;  and  it  may  not  be  improper  to 
obferve  how  far  they  vary  or  agree  with  our  own.  The 
Italian  writers  agree  with  us,  that  the  contraft  in  queflion 
is  conditional,  and  that  the  rifk  is  the  very  effence  and  main 
fpring  of  the  whole.  But  flill  they  infift  and  contend,  that 
it  is  not  lawful  for  the  affured,  by  their  own  a£l,  to  break  the 
contrail ;  and  that  in  fuch  a  cafe,  the  infurer  is  not  obliged 

Roccus  Not.  to  return  the  premium.  They  hold  indeed,  that  if  the  voyage 
•'*  '  '  be  put  an  end  to  by  any  accident,  fuch  as  the  fhip  being  burnt, 
or  by  publick  authority  ;  or  if  more  goods  were  bond  fde  in- 
fured, than  were  a61ual]y  on  board  :  in  the  former  cafes,  the 
whole ;  and  in  the  latter,  a  proportional  part  of  the  premium 
(hould  be  returned.  But  if  a  man  fay  he  has  goods  on  board, 
and  infure  them,  knowing  that  he  has  none,  they  afk  this 

Roe:4>  Not.        queftion  :    "  An  affecurator  teneatur  reftituere  pretium,  eo 

**•  **  quod  in  navi  non  fuerunt  merces  ?     Videbatur  affecurator 

**  teneri  ad  reflitutionem  pretii  rccepti :  fed  in  contrarium  eft 
*'  Veritas,  quod  non  folum  non  teneatur  pretium  reftituere, 
*♦  imo  pofTit  patere  illud  ;  et  ratio  eft,  quia  licet  emptio  pe- 
*♦  riculi  non  teneat  in   praqjudicium  promifToris,    tamen   in 

Santcrna.  *«  ejus  favorem,  ct   in  pra?judiciu.T;i   aifccurati   fajfa  alTertia 

^'^'^■^•''-      «  bene  tenet," 

Tho. 
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The  French  law-givers  have,  however,  decided  upon  this   C  H  A   P. 
point  agreeably  to  our  laws ;  and  have  accordingly,  in  the     y^^,,^  -L^^ 
famous  ordinances  of  Z«y/j  the  Fourteenth,  inferted  an  arti-  2Emerigon,i5j. 
cle  declaring,  that  if  the  voyage  is  entirely  broken  up  before  tit.Affur.an.jT! 
the  departure  of  the  (hip,  even  by  the  a^  of  the  injured^  the 
infurance  (hall  be  void,  and  the  underwriter  fhall  return  the 
premium,  referving  one  \\dXi  per  cent,  for  his  trouble.     This  zVal.  93. 
article  affords  fcope   to  Valin^  the  very  learned  commentator 
upon  thefe  ordinances,  to  point  out  the  advantages  which  the 
infured  enjoys  above  the  infurer,  in  being  thus  able  to  put  an 
end  to  the  contrail,  even  after  it  is  figned,  which  the  under- 
writer can  by  no  means  effcfl.     Indeed,  when  we  confider 
that  the  premium  is  nothing  more  than  the  price  of  the  perils, 
which  the  underwriters  ought  to  run  ;  and  that  the  obHgation  Potluer  Not. 
to  pay  the  premium  contains  this  tacit  condition,  "  I  will  pay  ^'^" 
*'  if  the  infuren  run  the  r'ljk  ;"  it  is  perfeftly  conliftent  with 
that  principle,  that  when  the  rilk  is  not  run,  v/hatever  be  the 
caufe,  the  premium  is  not  due  to  the  infurcrs.     Accordingly 
in  England^  it  has  always  been  the  cullom,  when  the  policy  Moiioy,i.  a.c.  7. 
is  cancelled,   to    return    the   premium,    deducing  one  half  *  '"" 
■per  cent. 

The  generality  of  the  rule  here  eRablifhed  would  feem  to 
extend  it  even  to  cafes  of  fraud  on  the  part  cl  the  infured.  But 
the  laws  of  France^  upon  this  fubjeft,  have  declared,  that  the  9'''^-  of  Lew.  14. 
infured  (hall  be  obliged  to  rellore  to  the  infurer,  whatever  he  has  '      '**' 

received  from  him,  and  alfo  to  pay  him  double  the  premium. 
This  quellion  relative  to   a  return  of  premium,  iu  cafes  of  vide  ante  c.  10 
fraud,  was  very  fully  dl feu iled  in  the  chapter  of  fraud,  and  i'--'5' 
all  the  cafes  fully  cited  \  to  that  chapter  therefore  I  muft  now 
refer  the  reader. 

Some  of  the  ftatutes  for  preventing  the  exportation  of  wool, 
and  other  ftaple  commodities  of  the  kingdom,  and  which,  in 
order  more  effe£lually  to  prevent  fuch  exportation,  have  de-  See  ante,  ch.  i-. 
clared  policies  of  infurance  on  thofe  articles  to  be  null  and  ^'  **^* 
void,  have  ena6ied  that  the  premium  fhall  not  be  reflored  to 
the  infured. 

When  a  policy  is  void,  being  made  without  intereft,  corj-  19  Geo.  ir, 
trary  to  the  ilatute  of  the  19  Geo,  the  Second,  if  the  pip  has  vide  fupra, 

firrivj  '^-  H- 
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CHAP,  arrived Jafe^  the  court  will  not  allow  the  infured  to  recoves' 
■i_^-  ■'-^^_^  back  the  premium  ;  according  to  the  old  rule  of  law,  in  pari 
deli£lo  potior  ejl  condtno  pojjidenlis.  But  in  the  declHon  of  the 
cafe,  in  which  this  dodlrine  was  held,  the  court  feemed  to  rely 
much  upon  the  diftinftion  of  contra6ls  executed  and  executory  : 
Doug.  454.  that  this  was  a  contraft  ^.v^irw/^ii/,  the  fhip  having  arrived  before 
the  demand  v/as  made  j  but  when  a  contrail  executory  is  to  be 
refcinded,  it  can  only  be  done  upon  the  equitable  terms  of 
putting  all  parties  in  their  original  fituation.  Mr.  Juftice 
JVilles  in  this  cafe  differed  in  opinion  from  the  red  of  the  courts 
for  reafons  delivered  by  the  learned  judge,  and  which  will  ap- 
pear in  their  proper  place. 

loWr-  and  ano-  The  plaintiffs  had  lent  to  Laxvjon^  captain  of  the  Lord  Holland 
D^ug'zsir'""*  Eajl  Indiaman,  26,000/.  for  which  he  had  given  them  a  corn- 
Vide  ante,  mon  bond,  in  the  penal  fum  of  52,000/.  While  he  was  with 
his  ftiip  at  China^  the  plaintiffs  got  a  policy  of  infurance,  un- 
derwritten by  the  defendant  and  others,  which  was  in  the 
following  terms :  "  At  and  from  China  to  London^  beginning 
"  the  adventure,  upon  the  goods  from  the  loading  thereof  on 
**  board  the  faid  fhip  at  Canton  in  China^  8cc.  and  upon  the /aid 
*'  J/jipy  from  and  immediately  following  her  arrival  at  Canton^ 
"  valued  at  26,000/.  being  the  amount  of  Captain  Patrick 
*'  .Lawfon's  common  bond,  payable  to  the  parties  as  (hall  be 
*'  defcribed  on  the  back  of  this  policy  :  and  it  bears  date  the 
«'  1 6th  day  of  December  1775  ;  and  in  cafe  of  a  lofs,  no  other 
*'  proof  of  interefi  to  be  required  than  the  exhibit  io7i  of  the  J  aid 
"  bond :  warranted  free  from  average  and  without  benefit  of  fal- 
"  vage  to  the  infurer.'^  At  the  head  of  the  fubfcriptions  was 
written,  "  On  a  bond  as  above  expreffed."  Captain  Lawfon 
failed  from  China^  and  arrived  fafe  with  his  privilege  (as  it  is 
called)  or  adventure,  in  London^  on  the  firil  of  July  1777, 
none  of  the  events  infured  again  ft  having  happened.  The 
receipt  of  the  premium  was  acknowledged  on  the  back  of  the 
policy.  The  infured  brought  this  aftion  for  a  return  of  the 
premium,  on  the  ground  that  the  policy  being  without  interefl, 
the  contraft  was  void.  The  caufe  cai-ne  on  before  Lord  Manf- 
field,  zt  Guildhall,  when  his  Lordihip  was  of  opinion,  that  the 
policy  was  a  gaming  policy,  prohibited  by  the  ftatute  of  19 
Geo.  2.  c.  37.  and  both  parties  equally  guilty  of  a  breach  of 
the   Idw  i  that  the  rule,  therefore,  of  melior  eft  conditio  prjj;- 
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dcntlsy  was  applicable  to  the  cafe,  and  the  plaintifls  could  not  C  11  A  P. 
recover  the  premium.  A  verdift  was  accordingly  found  for  the 
defendant,  agreeably  to  his  Lordfliip's  diredions;  but,  the  next 
morning,  he  expreffed  a  doubt  as  to  the  propriety  of  his  opmion, 
becaufe  the  money  had  been  paid  upon  an  executory  agreement, 
which  could  never  have  been  completed.  A  new  trial  was 
then  moved  for  and  fully  argued. 

Lord  MamjieU. — "  It  is  certainly  true,  in  many  in  (lances, 
that  firfl  thoughts  are  beft.  I  am  now  very  much  inclined  to 
my  firft  opinion.  There  are  two  forts  of  policies  of  infur- 
rancc :  mercantile  and  gaming  policies.  The  firfl:  fort  are 
contra61s  of  indemnity,  and  of  indemnity  only  ;  and  from  that 
principle  a  great  variety  of  decifions  and  confequences  have 
followed.  The  fecond  fort  may  be  the  fame  in  form ;  but  in 
them  there  is  no  contract  of  indemnity,  becaufe  there  is  no  in- 
terefl:  on  which  a  lofs  can  accrue.  They  are  mere  games  of 
hazard  ;  like  the  call  of  a  die.  In  the  prefent  cafe,  the 
nature  of  the  infurance  is  known  to  both  parties.  The  plain- 
tiffs fay,  "  We  mean  to  game ;  but  we  give  our  reafon  for 
*'  it ;  Captain  Lawfon  owes  us  a  fum  of  money,  and  we 
"  w^nt  to  be  fecure,  in  cafe  he  fhould  not  be  in  a  fituation 
<'  to  pay  us."  It  was  a  hedge.  But  they  had  no  intereft; 
for,  if  the  fhip  had  been  loil,  and  the  underwriters  had 
paid,  ilill  the  plaintiffs  would  have  been  entitled  to  recover 
the  amount  of  the  bond  from  Latvjon.  This  then  is  a 
faming  policy,  and  againft  an  atl  of  parliament ;  and  there- 
fore it  is  clear  that  the  court  will  not  affifl:  either  party  : 
according  to  the  well  known  rule  that  /«  piri  ddiftOy  &c. 
Not  that  the  defendant's  right  is  better  than  that  orthe  plain- 
tiffs, but  they  mull  draw  their  remedy  from  pure  fountains. 
1  have  returned  to  my  old  opinion  ;  fometimes  you  mifs  the 
anark,  by  taking  too  long  an  aim." 

Mr.  Juftice  WUles. — "  I  (hall  make  no  apology  for  difTering: 
from  the  refl  of  the  court  in  a  cafe  where  fuch  great  abilities- 
have  entertained  two  difTerent  opinioiis.  The  premium  has 
been  paid,  and  yet  no  rifk  run  ;  for  the  policy  was  void  from 
the  beginning,  and  the  infured  could  not  have  recovered  Uom 
the  underwriters  if  the  fliip  had  been  lofl.  But  I  cannot  think 
it  a  gaming  policy.     It  does  not  appear  to  me  that  the  parties 

had 
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CHAP,  had  any  idea  they  were  entering  into  an  illegal  contraft.    Th< 

^^?^^__^^  whole  was  difclofed,  and  they  thought  there  was  an  intereft. 

This  was  a  miftake ;    but  it  is  a  new  point  of   law.     The 

Vide  ante  cafe,  cited  from  Precedents  in  Chancery,  is  not,  perhaps,  de- 

ch.  10.  p.  216.      ._         ,        .  ,  .  , ,  ,  .      . 

cilive,   but   It  goes  a  great  way  ;  and  it  v/ould  be  very  hard 

that  a  party  fliould  lofe  that  which  he  has  paid  under  a  mere 
miftake.  I  think,  in  confcience,  the  defendant  ought  to  re- 
fund the  premium." 

Mr.  Juftice^^ttr/?. — "  I  am  clear  that  there  ought  not  to 
be  a  new  trial.  A  policy  of  infurance  ought  to  be  a  mere  con- 
traft  of  indemnity,  and  nothing  more  \  but  here  the  money 
might  have  been  paid  twice  ;  which  fhews  decifively,  that  this 
was  a  gaming  policy." 

Mr.  Juftice  BuUer. — "  It  is  very  clear  to  me  that  the  plain- 
tiffs ought  not  to  recover.  There  was  no  fraud  on  the  part  of 
the  underwriters,  nor  any  miftake  in  matter  oi  faSl.  If  the 
law  was  miftaken,  the  rule  applies,  that  ignorantia  juris  non 
excuj'at.  This  was  a  mere  gaming  policy,  without  intereft. 
There  is  a  found  diftin61ion  between  contrafts  executed  and 
executory,  and  if  an  aflion  is  brought  with  a  view  to  refcind 
a  contra6f,  you  muft  do  it  while  the  contra£l  continues  exe- 
cutory, and  then  it  can  only  be  done  on  the  terms  of  reftoring 
the  other  party  to  his  original  fituation.  There  was  a  cafe  of 
W.iiler  V.  Chapman^  fome  years  ago  in  this  court,  where  a 
fum  of  money  had  been  paid  in  order  to  procure  a  place  in  the 
Cujioms.  The  place  had  not  been  procured,  and  the  party 
who  had  paid  the  money,  having  brought  his  a£lion  to  recover 
it  back;  it  was  held  that  he  fhould  recover,  becaufe  the  con- 
trail: remained  executory.  So,  if  the  plaintiffs  in  the  prefent 
cafe  had  brought  their  aftion,  before  the  rifk  was  over,  and  the 
voyage  finiflied,  they  might  have  had  a  ground  for  their  de- 
mand ;  but  they  waited  till  the  rifle,  fuch  as  it  was,  (not  indeed, 
founded  in  law,  but  refting  on  the  honour  of  the  defendant)  had 
been  completely  run.  It  makes  no  difference  whether  the 
premium  was  paid  before  the  voyage  or  after  it."  The  rule 
was  difcharged. 

Anfirccv.  And  very  lately  it  has  been  held  upon  the  authority  of 

3  Tcrm'^  R.  z66.  Lowry  V.  Bourd'teuy  as  not  being  diftinguifliable  from  it,  that 

S«c  ante  p.  J79.  _  att 
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jsn  action  for  money  had  and  received  will  not  lie  to  recover   C  HA  P. 
back  the  premium  of  a  re-afTurance  void  by  the  ftatute  of  19  ^.^--y^^-^j 

Ceo.  2.  ch.  37. 

Lord  Mansficldy  after  the  rule  was  difchargcd  in  Loivry  v. 
Bourdieuy  faid,  he  dcTired  it  might  not  be  underftood,  that 
the  court  held,  that,  in  all  cafes  where  money  has  been  paid  on 
an  illegal  confideration,  it  cannot  be  recovered  back.  That 
in  cafes  of  oppreflion,  when  paid,  for  inftance,  to  a  creditor  to 
induce  him  to  fign  a  bankrupt's  certificate,  or  upon  an  ufurious 
contrad,  it  may  be  recovered,  for,  in  fach  cafes,  the  parties 
are  not  /;/  pari  deliSlo. 

That  the  court,  in  the  cafe  of  Lowry  v.  Bourdieuy  proceeded 
upon  the  diftin611on  between  contrafts  executed  and  executory, 
is  evident  not  only  from  Mr.  Juftice  BuUer's  opinion,  but  is, 
in  fome  meafure,  confirmed  by  what  fell  from  Lord  Mansfield^ 
upon  a  iu'ufcquent  occafion,  when  this  cafe  was  cited  j  al- 
though it  mull  be  confelTed,  that  the  cafe  about  to  be  quoted, 
which  was  only  decided  fuddenly  at  nift  prius^  is  a  good  deal 
fliaken  by  the  fubfequent  decifion  of  Andree  v.  Fletcher, 

It  was  an  aftion  brought  upon  two  wagers ;  one  of  26/.  5  J.  Wharton  v. 
to  100/.  the  other  of  13/.  is.  6d.  to  30/.  that  the  colonies  of  Mich,  vac* 
Korth  America  would  be  admitted  or  acknowledged  indcpen-  i/^^^j  at  GuUdi 
dent  ftates,  by  fome  public  official  aft  or  inllrument  made  or 
executed,  on  the  part  of  the  king  or  government  of  France^ 
at  fome  time  on  or  between  the  ift  of  F'cbruary  and  the  ift  of 
AprU  ij'/^i  both  days  Inclufive.  The  defendant  pleaded  «;?;/ 
ejjujiipfit.  Upon  the  opening  of  this  cafe.  Lord  Mansfield  di- 
rected the  plaintiff  to  be  nonfuitcd.  But  the  counfel  for  the 
plaintiff  infilled,  that  he  was  entitled  to  a  verdi(Sl  for  the 
premium  on  the  general  count  in  the  declaration,  yir  Wijwy 
had  and  received  to  his  ufe^  which  his  Lordfhip  permitted,  oii 
the  ground  of  the  contrail  being  void,  and  of  the  defendant 
having  money  in  his  hands,  which  he  ought  not  to  retain. 
For  the  defendant  it  was  faid,  that  he  was  entitled  to  keep  the 
premium  ;  and  the  cafe  of  Lowry  v.  Bourdieu  was  cited  ;  but 
Lord  Mansfield  thought  it  did  not  apply,  as  in  that  cafe  the 
xilk  had  been  run.  The  point  there  decided  was,  that  an  in- 
iurance  being  made  without  intcreft,  and  the  premium  paid, 

h  h  .  the 
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CHAP,  the  ihfured  fiiall  not  recover  back  the  premium,  after  the  fhio 
XIX  ...  .  .    .  '^ 

<t  -  *  J  has  arrived  fafe.  Arid  this  upon  the  di{lin6tion,  that  the  con- 
trail, though  not  a  legal  one,  zvas  executed  before  the  relief  was 
apphed  for,  and  no  longer  executory. 

From  the  various  cafes  upon  the  fubjefl  of  return  of  premium, 
as  well  as  from  all  that  has  already  been  faid,  it  will  appear, 
that  in  the  Englifo  law  iheie  are  two  general  rules  eftabliflied, 
Ciwp.  668.  which  govern  ahnofl  all  cafes.  The  firft  is,  that  where  the 
rifk  has  not  been  run,  whether  that  circumftance  was  owing 
to  the  fault,  the  pleafure  or  will  of  the  inlured,  or  to  any 
other  caufe,  the  premium  ihall  be  returned.  This  rule  has 
already  been  pretty  lully  difculTed.  Another  rule  is,  that  if  the 
ri/k  has  once  commenced,  there  lliall  be  Jio  apportionment  or 
return  of  premium  afterwards.  Hence  in  cafes  of  deviation, 
though  the  underwriter  is  difcharged  horn  his  engagement ; 
yet  the  rifk  being  once  commenced,  he  is  entitled  to  retain  the 
premium.  Though  thefe  rules  are  fo  plain  and  fimple,  that 
they  feem  to  preclude  all  pofTibllity  of  doubt  or  contention  ;  yet 
there  are  few  points  in  the  law  of  infurance,  which  have  given 
rife  to  a  greater  number  of  caufes  than  thofe  which  relate  to 
the  fubjcft  of  this  chapter. 

It  ought,  however,  to  be  acknowledged,  that  lefs  litigation 
has  taken  place  in  thofe  inftances  where  the  whole  of  the  pre- 
mium is  either  to  be  retained  or  reftored,  than  in  thofe,  where, 
from  the  nature  of  the  agreement  between  the  parties,  or  the 
nature  of  the  voyage,  the  contraft  becomes  dlvifible,  and  the 
court  can  fay,  "  a  part  of  the  premium  fhall  be  retained 
*'  for  the  rifk  run,  and  part  (hall  be  returned,  as  the  rilk  has 
-  Burr  liAo,  "  never  commenced."  This  feems  to  be  a  refinement  upon 
the  rules  juft  ellablilhed  ;  but  it  mull,  at  the  fame  time,  be 
admitted,  that  ivhen  it  can  be  accotnplljhed^  it  is  a  refinement 
perfetlly  confiRent  with  equity  and  good  confcience.  The  one 
rule  has  provided,  that  if  the  rifk  be  once  begun,  there  (hall  be 
no  return  :  but  the  other  rule  has  faid,  and  equity  has  alfo  faid, 
that  a  man  (hall  not  be  paid  for  a  rifk  which  he  has  never  in- 
curred; from  whence  the  dedu61ion  is  eafy  and  natural,  that  if 
tliei^e  are  two  diftinft  points  of  time,  or,  in  effeft,  two  voyages 
either  in  the  contemplation  ot  the  parties  or  by  the  ufage  of  trade, 
and  only  one  of  the  two  voyages  was  made,  the  premium  fhall  be 

returned 
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returned  on  the  other,  although  both  are  contained  in  one 

policy. 

The  firft  time  in  which  this  dotSlrine  was  confidered  at  any 
length,  was  in  a  cafe  which  came  before  the  court  of  King's 
Bench,  in  the  year  1761. 

It  was  a  fpecial  cafe  referved  at  a  tiial  at  n:ft  prius^  before  stevenfon  v. 
Lord  MansfieUl,  in  London^  upon  an  aflion  for  money  had  and  ,i^^'and  i" 
received  to  tlie  plaintiff's  ufe,  brought  by  the  plaintiff,  the  in-  Black. R:p.  318; 
fared,  againft  the  defendant,  the  iiifurer,  for  a  return  of  part  of 
the  premium.     It  was  an  infurance  upon  a  fhip,  at  five  gui- 
neas per  cent,   lofl  or  not  loft,  at  and  from  London  to  Halifax, 
in  Nova  Scotia,  warranted  to  depart  with  convoy  from  Portf- 
mouthy  for  the  voyage,  that  is  to  fay,  the  Halifax  or  Loitijhurgh 
convoy.      Before  the  fhip  arrived  at  Portfmouth  the  convoy  vv'as 
gone.     Notice  ot  this  was  immediately  given  by  the  infured  to 
the  underwriter ;  and  at  the  fame  time  he  was  alfo  defii  ed  ei- 
ther to  make  the  long  infurance,  or  to  return  part  of  the  pre- 
mium.    The  jury  find  that  the  ufual  fettled  premium  from 
London  to  Portfmouth  is  one  and  a  halt  per  cent.     They  alfo  find 
that  it  is  ufual  ioT  the  underwriter,  in  fuch  like  cafes,  to  return 
part  of  the  premium  ;  but  the  quantum  is  uncertain  :   (And  ihc 
quantum  muft  in  its  nature  be  uncertain,  becaufe  it  depends 
upon  uncertain  clrcumflances.)     It  is  ftatcd,  that  the  plaintiff 
made  an  offer  to  the  defendant  of  allowing  him  to  retain  one 
and  a  haM  per  cent,  for  the  rifk  he  had  run  on  fuch  part  of  the 
voyage  as  was  performed  under  the  policy,  viz.  from  London  to 
Portfmouth. 

Lord  Man  f  eld. — "  I  had  not  at  the  trial,  nor  have  now,  the 
leafl  doubt  about  this  qucllion,  myfelf.  Thefe  contrads  are 
to  be  taken  with  great  latitude  :  the  ftrifl  letter  of  the  contrail 
is  not  to  be  fo  much  regarded,  as  the  objefl  and  intention  of  it. 
Equity  implies  a  condition,  "  that  the  infurer  fhall  not  receive 
the  price  of  running  a  rifk,  if  he  run  none."  This  is  a  contrail 
without  any  confideration,  as  to  the  voyage  from  Portfmouth  to 
Halifax  ;  for  he  intended  to  infure  that  part  of  the  vo)  ag?,  as 
well  as  the  former  part  of  it,  and  has  not.  Confequently  the 
infured  received  no  confideration  for  this  proportion  of  his  pre- 
mium :  and  then  this  cafe  is  within  the  general  principle  of 
adions  for  money  had  and  received  to  the  plaintiff's  ufe.  I  do 
h  h  2  act 
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CHAP,    not  go  upon  the  ufage:  for  the  ufdge  found  is  only  that  in  like 


XIX 


cafes,  it  is  ufual  to  return  a  part  of  the  premium,  without  af- 
certaining  what  part.  If  the  ri(k  is  not  run,  though  it  is  by 
the  neglect,  or  even  the  fauh  of  the  party  infuring,  yet  the  in- 
fuier  (hall  not  retain  the  premium.  It  has  been  objeifted,  that 
the  voyage  being  hegun^  and  part  of  the  rifk  being  already  run, 
the  premium  cannot  be  apportioned.  But  I  can  fee  no  force 
in  this  objedion.  This  is  not  a  contrail  fo  entire,  that  there 
can  be  no  apportionment:  for  there  are  two  parts  in  this  con- 
tra(fi:  and  the  premium  may  be  divided  into  two  diftinft  parts, 
relative,  as  it  were,  to  two  dilliii6l  voyages.  The  pradice 
fhews,  that  it  has  been  ufua!,,  in  fuch  like  cafes,  to  return  a 
part  of  the  premiun),  though  tlie  quantum  be  not  afcertained. 
And  indeed,  the  quantum  muft.  vary  as  circumftances  vary:  fo 
that  it  never  can  have  been  fixed  with  any  precife  exaftnefs. 
Rut  though  tlie  quantum  has  not  been  afcertained;  yet  the  prin- 
ciole  is  agreeable  to  the  general  fenfe  of  mankind." 

Mr.  Juftice  Denifon. — "It  is  niofl;  equitable  that  thedefendant 
fliould  only  retain  the  premium  lor  fuch  part  of  the  voyage,  as 
he  has  run  any  rifk  :  the  infured  has  a  right  to  have  the  other 
part  reftored  to  him.  This  is  agreeable  to  the  general  princi- 
ple of  aftions  for  money  had  and  received  to  the  ufe  of  the 
plaintiff:  where  the  defendant  has  no  right  to  retain,  he  mull 
refund  it." 

Mr.  JuHlce  FoJIer. — "  There  is  no  confideration  for  the  re- 
mainder of  the  premium  ;  for  in  the  voyage  from  Portjmouth  to 
Halifaxy  no  rifk  was  run  by  the  infurer,  who  only  infured  the 
voyage  with  convoy  :  therefore  he  has  no  right  to  retain  the 

premium  tor  this.* 

Mr.  Jallice  IV'ihuot  declared  his  concuncnce  mofl  clearly  and 
flrougly.  Thefe  kind  of  contrads,  he  obferved,  are,  by  the 
writers  on  this  head,  called  contracius  imiomlnaii \  and  the  rule, 
which  they  lay  down  concerning  them,  is,  that  they  are  to  be 
determined  jccundum  bonum  et  irqnum.  The  jury  have  here 
found  an  ufage  to  return  part  of  the  premium  in  fuch  cafes; 
which  is  a  Itrong  proof  of  the  equity  of  the  thing  :  and  nothing 
can  be  more  juR  and  reafonable.  If  the  rifl<.  was  once  begun, 
the  infured  fhall  not  deviate  or  return  back,  and  then  fay,  "  I 
^  vviil  go  no  further  under  this  conlraO,  but  will  have  uty  pre. 

♦*  iiiiura 


OF    RETURN    OF    PREMIUM.  380 

*'  mlum  relumed."  But  upon  this  policy  there  are  two  diftlndl  C  II  A  P. 
points  of  time,  in  effeft  two  voyages,  which  were  clearly  in  the  y^J^^..!,^ 
contemplation  of  the  piirties ;  and  only  one  of  the  two  voyages 
was  made ;  the  other  not  at  all  entered  upon.  It  \Vas  a  condi- 
tional contraft:  and  the  fecond  voyage  was  not  begun;  there- 
fore the  premium  man  be  returned,  lor  upon  this  fecond  part 
of  the  voyage,  the  rifl^  never  took  place  at  all.  This  is  agreea- 
ble to  what  the  writers  upon  the  lubjedl  la)'  down;  and  is  the 
right  and  juftice  of  the  cafe.  Tht  pojlea  was  delivered  to  the 
plaintiff. 

Some  years  afterwards,  the  principle  eftablifhcd  in  the  fore- 
going cafe  was  attempted  to  be  applied  to  one,  which  it  did  not 
at  all  refemble.  For  the  following  cafe  was  an  infurance  fof 
twelve  months  at  9/.  per  cent.  ;  and  becaufe  the  lliip  was  cap- 
tured within  two  months  alter  the  contradl  was  made,  a  return 
of  premium  vv^as  demanded,  upon  the  principle  of  Stevenjon  v. 
Snow.  But  the  contrail  in  this  cafe  was  entire;  the  premium 
was  a  grofs  fum  flipulated  and  paid  lor  twelve  months;  and  the 
parties,  when  they  made  the  coiitraft,  had  no  intention  or 
thought  of  a  fubfequent  divifion,  or  apportionment. 

The  cafe  was  thus : 

It  was  an  aftion,  in  the  ufual  form,  for  money  had  and  re-  Tyric  v.  Fiet- 
ceived  to  the  plaintiff's  ufe,  for  a  return  of  part  of  the  premiuin.  \fj^  "''^' 
The  caufe  was  tried  at  Guildhall^  before  Lord  Mansfield,  when, 
by  confent,  a  verdift  was  found  for  the  plaintiff,  fubjeft  to  the 
opinion  of  the  court  upon  the  cjucftion.  Whether,  under  the 
circumftances  of  the  cafe,  a  proportionable  part  of  the  premium 
ought  to  be  returned  or  not.  If  the  court  fhouki  be  of  opinion 
that  a  proportionable  part  of  the  premium  ought  not  to  be  re- 
turned, then  a  nonfuit  was  to  be  entered.  It  now  came  be. 
fore  the  court  upon  a  rule  to  fhew  caufe,  why  a  nonfuit  fhould 
not  be  entered ;  and  the  cafe,  as  it  appeared  from  the  report, 
was  {hortly  this.  The  policy  was  on  the  (hip  T/r/^^/Az, at  and  from 
London,  to  any  port  or  place,  where  or  whatfoever,  for  twelve 
vionihsy  from  the  19th  of  Augnft  1776,  to  the  19th  oi  Augufi 
1777,  both  days  inclufive,  at  9/.  per  cent,  warranted  free  from 
captures  and  feizures  by  the  Americans,  and  the  confequenccs 
thereof.     In  all  other  refpedls,  it  was  in  the  common  form, 

h  h   3  again  ft: 


3^1  OF    RETURN    OF    PREMIUM. 

CHAP,  againft  all  perils  of  the  fea,  i^c.  The  {hip  failed  from  the  port 
of  London^  and  was  taken  hy  an  American  privateer,  about  two 
months  afterwards. 

Lord  Mansfield. — "  It  was  very  proper  to  fave  this  cafe  for 
the  opinion  of  the  court,  becaiife  in  all  mercantile  tranfactions, 
certainty  is  of  much  more  confequence,  than  which  way  the 
point  is  decided ;  and  more  efpecially  fo,  in  the  cafe  of  poli- 
cies of  infurance:  becaufe,  if  the  parties  do  not  chufe  to  con- 
traft  according  to  the  eftablifhed  rule,  they  are  at  liberty  as  be- 
tween themfelves  to  vary  it.  This  cafe  is  (tript  of  every  autho- 
rity. There  is  no  cafe  or  pra£lice  in  point ;  and  therefore  we 
muft  arg^ue  from  the  general  principles  applicable  to  all  policies 
of  infurance.  And  I  take  it,  there  are  two  general  rules  efta- 
blifhed,  applicable  to  this  queftion  :  the  firfl  is,  that  where  the 
rifk  has  not  been  run,  whether  its  not  having  been  run  was 
owing  to  the  fault,  pleafure,  or  will  of  the  infured,  or  to  any 
other  caufe,  the  premium  fhall  be  returned ;  becaufe  a  policy  of 
infurance  is  a  contraft  of  indemnity.  The  underwriter  re- 
ceives a  premium  for  running  the  rifk  of  indemnifying  the  in- 
fured, and  to  whatever  caufe  it  be  owing,  if  he  do  not  run  the 
lifk,  the  confideration,  for  which  the  premium  or  money 
was  put  into  his  hands,  fails,  and  therefore  he  ought  to  return 
it.  Another  rule  is,  that  if  the  rifk  has  once  commenced,  there 
fhall  be  no  apportionment  or  return  of  preniium  afterwards. 
For  though  the  premium  is  eftimated,  and  the  rifle  depends  up- 
on the  nature  and  length  of  the  voyage;  yet,  if  it  has  commen- 
ced, though  it  be  only  for  24  hours  or  lefs,  the  rifk  is  run ;  the 
contra6t  is  for  the  whole  entire  rifk,  and  no  part  of  the  confide- 
ration fliall  be  returned :  and  yet,  it  is  as  eafy  to  apportion  for 
tiie  length  of  the  voyage,  as  it  is  for  the  time-  If  a  fliip  had  been 
infured  to  the  Ea/i  Indies  agreeably  to  the  terms  of  the  policy 
in  tills  cafe,  and  had  been  taken  24  hours  after  the  rifk  was  be- 
gun, by  an  American  captor,  there  is  not  a  colour  to  fay,  that 
there  fliould  have  been  a  return  of  premium.  So  much  then  is 
clear;  and  indeed,  perfedly  agreeable  to  the  ground  of  deter- 
mination in  the  cafe  of  Stevenfon  v.  Snoiv.  For  in  that  cafe, 
the  intention  of  the  parties,  the  nature  of  the  contraft,  and  the 
confequences  of  \\^Jpoke  manifcflly  two  infurances,  and  a  divi- 
fton  between  them.  The  firfl  obje£l  of  the  infurance  was  from 
London  to  Halifax :  but  if  the  (hip  did  not  depart  from  Por/f- 
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»W5«//^,  with  convoy,  (particularly  naming  the  (lilp  appointed  to  CHAP, 
be  convoy),  then  there  was  to  be  no  contraft  from  Portjmoiith  to  i  ^^-  -L* 
Halifax:  why  then,  the  parties  have  faid,  "  we  make  a  con- 
**  tra£l  from  London  to  Halifax^  bur  on  a  certain  contingency 
*'  it  fiiall  only  be  a  contrail  from  London  to  Portjmoulh,"  That 
contingency  not  happening,  reduced  it  in  fa£t  to  a  contraft 
from  London  to  Portjniouth  only.  The  whole  argument  turned 
upon  that  diftinflion.  Mr.  Tates^  who  was  counfel  for  the  Vide  fupra. 
plaintiff,  put  it  flrongly  upon  that  head  ^  and  all  the  judges,  in 
delivering  their  opinions,  lay  the  ftrefs  upon  the  contraft  com- 
prifing  two  diftinft  conditions,  and  confidering  the  voyage  as 
being  in  fafl  two  voyages:  and  it  was  the  equitable  way  of  con- 
fidering it ;  for,  though  it  was  at  firfl  confoli8ated  by  tlic  par- 
ties, there  was  a  defeazance  afterwards,  though  not  in  words. 
I  think  Mr.  Juftice//^/7w3/  put  it  particularly  upon  that  ground  j 
but  it  was  the  opinion  of  the  whole  court.  There  was  an  ufage 
alfo  found  by  the  jury  in  that  cafe,  that  it  was  cuflomary  to 
return  a  proportionable  part  of  the  premium  in  fuch  like  cafes, 
but  they  could  not  fay  ixihat  part.  The  court  rejecled  this  as 
a  ufage  for  uncertainty  \  but  they  argued  from  it,  that  there  be- 
ing fuch  a  cuftom,  plainly  Ihewed  the  general  fcnfe  of  mer- 
chants, as  to  the  propriety  of  returning  a  part  of  the  premium 
in  fuch  cafes  :  and  there  can  be  no  doubt  of  the  reafonablenefs 
of  the  thing.  There  has  been  an  inftance  put  of  a  policy  where 
the  meafure  is  by  time,  which  fcems  to  me  to  be  very  flrong^, 
and  appofite  to  the  prefent  cafe ;  and  that  is  an  infurance  upon 
a  man's  life  for  twelve  months.  There  can  be  no  doubt  but  the 
rifk  there,  is  conftituted  by  the  meafure  of  time,  and  depends 
entirely  upon  it :  for  the  underwriter  would  demand  double  the 
premium  for  two  years,  that  he  would  take  to  infure  the  fame 
life  for  oyu  year  only  :  in  fuch  policies  there  is  a  general  excep- 
tion againft  fuicide.  If  the  perfon  puts  an  end  to  his  own  life 
the  next  day,  or  a  month  after,  or  at  any  other  period  within 
the  twelve  months,  there  never  was  an  idea  in  any  man's  breaft* 
that  part  of  the  premium  (hould  be  returned.  A  cafe  of  general 
prafticc  was  put  by  Mr.  Dunning^  where  the  words  of  the  policy 
are,  "  At  and  from,  provided  the  fliip  fhall  fail  on  or  before  the 
ifl  of  Augujl:"'  and  Mr.  ?VaUace  confiders  in  that  cafe,  ihat 
the  whole  policy  would  depend  upon  the  fhip  failing  before  the 
ftated  day.  I  do  not  think  fo.  On  the  contrary,  I  think  with 
h  h  4  '  Mr. 
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CHAP.  Mr.  Dunning^  that  cannot  be.  A  lofs  in  port  before  the  day 
4^"^*^  appointed  for  the  fhip's  departure,  can  iizvcr  be  coupled  with  a 
contingency  after  the  day :  but  if  a  queftion  were  to  arife  about 
it,  as  at  prefent  advifed,  I  fliould  incline  to  be  of  opinion,  that 
it  would  fall  within  the  reafoning  of  the  determination  of  Steven- 
Jon  V.  SncTu :  and  that  there  were  two  parts,  or  contracls  of  in- 
furance  with  diflincl:  conditions.  The  firfl  is,  I  infure  the  fhip 
in  port,  provided  (he  is  loll  in  port,  before  the  ill  of  AuguJI- 
and  2dly,  if  fhe  be  not  loll  in  port,  I  infure  her  then  during  her 
voyage,  from  the  ifl  oi  AiiguftuW  (he  reaches  the  port  fpecified 
in  the  policy.  The  lofs  in  port  rauft  happen,  before  the  rifk 
upon  the  voyage  could  commence  :  and  vice  verjd\  the  riflv  in 
port  muft  ceafe  the  moment  the  nfk  upon  the  voyage  began. 
Let  us  fee  then,  what  the  agreement  of  the  parties  is  in  the 
prefent  cafe.  They  might  have  infured  from  two  months  to 
two  months,  or  in  any  lefs  or  greater  proportion,  if  they  had 
thought  proper  fo  to  ^o  :  but  the  fa6l  is,  that  they  have  made  no 
{Jivifton  of  time  at  all ;  but  the  contradl  entered  into  is  one  en- 
tire contraft  from  the  19th  ol  AuguJ]  1776,  to  the  i  gth  of  J i/guji 
1777  i  vvhich  is  the  fame  as  if  it  had  been  exprefsly  faid  by  the 
infured,  "  If  you  the  underwriter  will  infure  me  for  twelve 
"  months,  1  will  give  you  an  entire  fum  ;  but  I  will  not  have 
*'  anv  apportionment."  The  (hip  fails,  and  the  underwriter 
runs  the  rifk  i'ot  fiuo  months.  No  part  of  the  premium  then 
ihiW  be  returned.  1  cannot  fay,  if  there  had  been  a  recapture 
before  the  expiration  of  the  twelve  months,  that  the  policy 
would  not  have  revived." 

Mr.  Juftlce  A^on. — "  This  cafe  depends  upon  the  words  of 
the  policy  :  and  I  am  of  opinion,  it  is  one  entire  contract  at  a 
certain  grofs  fum  of  9/.  per  cent,  for  a  certain  period  of  time^ 
viz.  twelvemonths;  and  that  no  divifion  is  to  be  implied.  The 
determination  in  Stevenfon  v.  Snoto  went  exprefsly  upon  this 
confideration,  that  there  were  tivo  dij}in£l  v^yagesy  and  no  con- 
fidcration  received  by  the  infured  for  the  premium  upon  the 
fecond  voyage  :  and  there  certainly  was  not ;  for  tltere  never 
was  any  point  of  time,  when  any  rifk  was  run  from  Porijmoufh, 
Vi^e  ar'c  c  u\  ^^^  ^^"^  '^*  ^'"''^  ^^^  \'<'>'iic^  infured  againfl  were  diflin6l,  and 
F  328.  unconne6lcd  with  each  other,      ift.  iV  lofs  of  the  fliip  in  port, 

if  any  (hould  happen  there.     2dly.  A  lofs  in  the  pafTagehome, 
provided  (lie  fdilcd  on  a  certain d.iy.    Tlie  rlik  in  fume  policies 

may 
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may  be  difllnft  and  dlvifible  in  its  nature.  In  the  cafe  of  an 
infurance  on  a  life,  the  fum  is  entire,  and  time  is  entire  for  the 
whole  year.  So  in  this  cafe  I  think  the  contract  is  one  entire 
conirad :  and  therefore  that  there  ought  to  be  no  return  of 
premium." 

Mr.  Judice  irdles  and  Mr.  JuRice  AflMrJi  were  of  ttie 
fame  opinion. 

Per  Curiam.     Let  a  nonfuit  be  entered. 

In  a  fubfequent  cafe,  the  court  of  King's  Bench  adopted  the 
fame  rule  of  dccifion,  where  the  fiiip  was  infured  for  12  months, 
and  the  rifk  ceafed  at  the  end  of  two.  A  dlflin6Hon  was  at- 
tempted to  be  made,  becaufe  in  this  cafe,  the  whole  premium 
1 8/.  was  acknowledged  to  be  received  from  the  infured  at  the 
rate  of  i^Jhillings  per  month  :  and  this,  it  was  infilled,  evidently 
ftiewed  the  parties  intended  the  rifk  to  continue  only  from 
month  to  month.  This  objefllon  was,  however,  over-ruled; 
the  court  being  of  opinion,  that  the  cafe  laft  reported  decided 
this ;  and  that  the  15^.  per  month  was  only  a  mode  of  com- 
puting the  grofs  fum.     The  cafe  was  in  fubftance  as  follows : 

It  was  an   acllon  tried  before  Lord  Loughborough^  at  the  toraincv. 
aflizes  for  the  county  of  Northumhcrland^  in  which  the  plaintiff  douc1.'<6X* 
declared, — That  the  defendant,  in  confideration  that  the  plain- 
tiff at  his  requeft,  had  underwritten  feveral  policies  of  infurance 
as  to  certain  fumsof  money  therein  fubfcribed  againft  his  name, 
on  the  fhips,  merchandizes,  and  other  things  therein  refpeftively 
fpeclfied,  without  receiving  the  full  premiums  therein  merition- 
ed,  undertook  and  promifed  to  pay  the  plaintiff  fo  much  mone)'V 
as  the  premiums  therein  mentioned  to  be  paid  to  him  amounted 
to,  with  an  averment  that  they  amounted  to  40/.    There  was 
another  count  for  40/.  for  money  had  and  received  by  the  de- 
fendant to  the  plalntifPs  ufe.     The  defendant  pleaded  non  af- 
fumpfit  as  to  all  except  the  fum  of  3/.  upon  which  plea  iffuc 
was  joined ;  and  as  to  the  3  /.  he  pleaded  a  tender,  and  paid  that 
fum  into  court.  Upon  the  plea  of  tender,  iffue  was  alfo joined. 
The  jury  found  a  verdift  for  the  defendant  upon  the  tender,  and 
for  the  plaintiflf  upon  the  other  iffue,  for  the  fum  of  15/.  fubje£l 
to  the  opinion  of  the  court,  whether  he  was  entitled  to  recover 

that 
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that  finn  of  1 5  /.  or  the  fumof  3  /.  only,  upon  a  cafe,  which  ftateJ^ 
in  cflcit,  as  follows  :  The  plaintiff  had  underwritten  2co/.  on  a 
policy  effefted  at  Neivcajile  (wliich  was  fct  forth  verbatim  m 
the  cafe),  whereby  the  (hip  the  ChoUeiford  -wd^s,  infured,  againft 
capture  by  the  enemy  for  twelve  months^  in  the  coafting  trade 
between  Leith  and  the  IJIc  of  IV'ight  \  beginning  the  13th  of 
March  1779,  and  ending  the  13th  of  the  fame  month,  1780. 
In  the  body  of  the  policy  it  was  ftated,  "  That  the  affurers  con- 
*'  fe{fed  themfelves  paid  the  confideration  due  unto  them  by  the 
*'  affured,  at  and  after  the  rate  of  1^  s.  per  cent,  per  month.  At 
*'  the  bottom,  oppofite  to  the  plaintiff's  fubfcription,  was  writ- 
"  ten,  premium  received  i6th  of  March  1779;"  and  on  the 
back  was  indorfed,  '■'■  Newca/ik  15th  of  March  1779,  Mr. 
*♦  John  Gaul  Tomlinfon^  on  his  fliip  the  Chollcrford^  himfelf 
**  mafter,  for  twelve  months^  in  the  coafting  trade,  at  and  be- 
*'  tween  Leith  and  the  Ifle  of  IVight,  beginning  the  13th  of 
«  March  1779,  and  ending  the  12th  oi  March  1780.  Enemy 
•'  only.  At  I  ^s,  per  cent,  per  month,  i^  I."  The  premium  was 
not  paid,  though  expreffed  in  the  policy  to  have  been  paid,  it 
being  the  ufage  in  Newcaftle  not  to  pay  the  premium  at  the  time 
of  making  the  infurance  ;  but  at  various  times  after  the  policies 
are  effefted,  and  fometimes,  not  till  twelve  months  after.  The 
fhip  wasloft  in,a  ftorm,  within  the  firft  two  of  the  twelve 
months  for  which  the  infurance  was  made,  and  the  defendant 
tendered  to  the  plaintiff  3/.  as  the  premium  for  two  months. 
The  cafe  then  ftatcs  contradiftory  evidence  given  by  witnefTes 
on  both  fides,  as  to  what  had  been  done  at  Newcaflle  in  fimilar 
cafes ;  but  which  1  forbear  to  fet  down  ;  becaufe  the  court  of 
King's  Bench  was  afterwards  of  opinion,  that  it  ought  not  ta 
^ave  been  received. 

After  the  counfel  for  tlic  defendant  had  been  heard,  the  plaln- 
liff's  counfel  was  prevented  by  the  court  from  proceeding. 

Lord  Manafeld. — "  This  is  a  mere  queftion  of  conflrufllon, 
on  the  face  of  the  inftrunient,  and  therefore  parole  evidence 
fhould  not  have  been  admitted  to  explain  it.  It  is  an  infurance 
for  twelve  months,  for  one  grofs  fum  of  18/.  They  have  cal- 
culated this  fum  to  be  at  the  rate  of  15  .c  per  month.  But  what 
was  to  be  paid  down  ?  Not  155.  for  the  firft  month,  and  fo  from 
month  to  month ;  but  18/.  at  once.  Two  cafes  have  been 
3  mentioned. 
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mentioned.     Steven/on  v.  Snotv  was  decided  on  the  ground  of   C   H    A    P. 

there  being  two  voyages.  Tyrie  v.  Fletcher  is  direftly  in  point  ^^  ^  -^  j 
againft  tlic  defendant.  There  are  two  principles  in  thefe  cafes; 
ill.  If  the  rifk  has  never  begun,  the  whole  premium  is  to  be 
returned,  becaufe  there  was  no  confidcration  :  ad.  When  the 
rifk  has  begun,  there  Ihall  never  be  a  return,  ahhough  the  fhip 
Ihould  be  taken  in  24  hours." 

Mr.  Juftice  Ajhhurjl. — "  The  15^.  per  month  is  only  a 
mode  of  computing  the  grofs  fum." 

Mr.  Juflice  //^7//^j,  and  Mr.  Jufllce  Bnller  concurring  in 
opinion,  ihc pojlea  was  dehvered  to  the  plaintiff. 

The  two  lafl  cafes  were  infurances  upon  time ;  but  from  the 
principles  laid  down  in  them,  and  in  the  former  cafe  of  Stevenfon 
V.  SnoWy  it  feems  perfeftly  clear,  that  when  the  contraft  is  entire, 
whether  it  be  for  a  fpecified  time,  or  for  a  voyage^  there  Ihall  be 
no  apportionment  or  return,  it  the  rifk  has  once  commenced. 
And  therefore  where  the  premium  Is  entire  in  apolicy  on  a  voyage, 
where  there  is  no  contingency  at  any  period,  out  or  home,  upon 
the  happening  or  not  happening  of  which,  the  rifk  is  to  end,  nor 
any  ufage  eftablilhed  upon  fuch  voyages ;  although  there  be 
feveral  diftinft  ports,  at  which  the  fhip  is  to  flop,  yet  the  voyage 
is  one,  and  no  part  of  the  premium  fhall  be  recoverable. 

A  rule  had  been  obtained  to  fhew  caufe  why  there  fhould  not  Sermon  v 
be  a  new  trial  in  a  cafe,  which  had  come  on  before  Lord  Woodbridg*, 
Mansfield  at  Giiihlhal/y  when  the  jury  found  a  verdl6l  for  the 
defendant.  The  cafe  was  this ;  It  was  an  aftion  on  a  policy  of 
infurance,  on  the  French  fhip  Le  PaSioky  and  her  cargo,  and 
the  voyage  was  defcrlbed  in  the  policy  in  the  following  words : 
*'  At  and  from  Honfieur  to  the  coaji  of  Angola^  during  her  Jlay 
**  and  trade  there^  at  and  from  thence  to  her  port  or  ports  of  dif- 
*'  charge  in  St.  Domingo^  and  at  and  from  St.  Domingo  back  t» 
"  Honfeur."  The  claufe  refpe£ling  the  premium  was  as  fol- 
lows: "  Slaves  valued  at  800  livres  Tournois per  head  ;  the  fhip 
«  at  1450A  flcrling  ;  other  goods,  &;c.  as  interefl  may  appear  ; 
**  at  a  premium  of  \\  per  cent."  The  fliip  failed  to  Angola  and 
from  thence,  after  flaying  fome  time  there,  to  the  Weft  Indies, 
On  her  way  to  Angola^  fhe  put  in  at  Cayenne^  on  the  coafl  of 

America^ 
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CHAP.     Aynerica^  and  from  Cayenne  went  to  MarthiicOy  confefTedly  out 
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of  the  way  to  St.  Domingo.  In  this  caufe,  the  firfl  queftion  was 
a  queftion  of  faft,  not  material  to  cur  prefent  enquiry,  viz. 
wliether  the  courfe  taken  was  a  deviation,  or  not,  from  the 
voyage  infured.  After  all  the  evidence  had  been  heard,  the  jury 
thought  it  was,  and  accordingly  found  a  verdift  for  the  defen- 
dant. Upon  their  declaring  this  opinion,  the  counfel  for  the 
plaintiff  infifted,  that  as  there  was  a  count  in  the  declaration  for 
maney  had  and  received,  the  voyage  infured  ought  to  be  con- 
fidered  as  compofcd  of  three  diftinft  parts  or  voyages ;  namely, 
from  Honfleur  to  Angola  \  2dly,  from  Angola  to  St.  Domingo  \ 
and  3dly,  from  St.  Domingo  to  Honjleur  \  and  that,  as  the 
voyage  from  St.  Domingo  to  Honjleur  had  never  commenced, 
the  premium  ought  to  be  apportioned,  and  a  return  made  of  that 
part  which  was  paid  to  infure  the  rifk  from  St.  Domingo  to 
Honjleur.  Lord  Mansjield  took  the  opinion  of  the  jury  upon 
that  point  alfo;  and  they  were  clear  there  ought  to  be  no  return. 
Next  day,  however,  his  Lordlhip  faid,  he  had  turned  that 
queftion  in  his  mind,  and  that  he  entertained  fome  doubts  upon 
it,  and  as  it  was  a  queftion  of  law,  defired  Mr.  Lee  to  move 
for  a  new  trial  on  that  ground.  It  was,  however,  afterwards 
moved  on  both  grounds;  namely,  on  the  queftion  of  fa61,  whe- 
ther the  deviation  was  wilful :  and  2dly,  On  the  queftion  of  law, 
whether,  fuppofing  it  wilful,  there  ought  to  be  a  return  of 
premium. — Thefe  queftions  were  fully  difcufted  by  three  advo- 
cates on  each  fide ;  and  the  court  alfo  took  time  to  deliberate 
upon  them  :  after  which  the  Lord  Chief  Juftice  delivered  the 
unanimous  opinion  of  the  whole  court. 

Lord  Mansfield^  after  ftating  that,  upon  the  quel^Ion  of  fa6>^ 
they  were  perfeclly  fatisficd  with  the  verdift  of  the  jury,  pro- 
ceeded thus :  "  If,  however,  the  plaintiff  ftiould  fucceed  on  the 
fecond  point,  the  determination  would  virtually  allow  him  a 
new  trial  on  the  whole  of  the  caufe,  bccaufe  no  fpecial  cafe  was 
referved.  But,  on  tlie  fullcft  confideration,  and  after  looking 
into  all  the  cafes,  (though  my  opinion  has  fluQuated),  wc  are 
now  all  clearly  of  opinion,  that  there  ought  not  to  be  any  return. 
The  queftion  depends  upon  this :  Whether  the  policy  contains 
one  entire  rifk  on  one  voyage,  or  whether  it  is  to  he  iplit  into 
fix  different  riOcs ;  for,  by  fplitiing  the  words,  and  taking  "  at" 

and 
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and  "  from"  feparately,  it  will  make  fix,  viz.  ift.  At  Honfleur\   CHAP- 

-  •     •  XIX 

2d,  Frlim  Honjieur  to  Angola  ;  3d,  At  Angola^  Sec.  The  princi- 
ples are  clear.  Where  therifk  has  never  begun,  there  mufl  be 
a  return  of  premium  ;  and  if  the  voyages,  in  this  cafe,  are 
diftinft,  the  rifk  from  St.  Doviingo  to  Honflcnr  never  began. 
On  the  other  hand,  if  the  riik  has  once  begun,  you  cannot 
fever  it,  and  apportion  the  premium.  In  an  infurancc  upon  a 
life,  with  the  common  exceptions  of  fuicide,  and  the  hands  of 
juflice,  if  the  party  commit  fuicide,  or  is  executed  in  twenty- 
four  hours,  there  fiiall  be  no  return.  The  cafe  is  the  fame,  if 
a  voyage  infured  is  once  begun.  Is  this  one  entire  rifk  ?  The 
infured  and  infurers  confider  the  premium  as  an  entire  fum  for 
the  whole,  without  divifion:  It  is  eflimated  on  the  whole  at  1 1  /, 
per  cent.  And,  which  is  extremely  material,  there  is  no  where 
any  contingency,  at  any  period,  out  or  home,  mentioned  in  the 
policy,  which  happening,  or  not  happening,  is  to  put  an  end  to 
the  infurance.  The  argument  muft  be,  that,  if  the  fliip  had 
been  taken  between  Honfieur  and  Angola^  there  muft  have  been 
a  return.  By  an  implied  warranty,  every  {hip  muft  t>e  fea  Vlcleante, 
worthy  when  (he  firft  falls  on  the  voyage  infured,  but  flie  need 
not  continue  fo  throughout  the  voyage  ;  fo  that,  if  this  is  one 
entire  voyage,  if  the  Ihip  was  fea  worthy  when  ftie  left  Hon^ 
fleur^  the  underwriters  would  have  been  liable,  though  (he  had 
not  been lo  at  Angola^  8cc.  ;  but  according  to  the  conftruflion 
contended  for  on  behalf  of  the  plaintiff,  fhe  muft.  have  been  fea 
worthy,  not  only  at  her  departure  from  Hovfieur^  but  alfo  when 
fhe  failed  from  Angohy  and  when  (he  failed  from  St.  Domin(^o. 
The  cafes  of  Stevenjon  v.  Snow  and  Bond  v.  Nutty  were  quite 
different  from  this.  They  depended  upon  this,  that  there  was 
a  contingency  fpeclfied  in  the  policy,  upon  the  not  happening  of 
which  the  infurance  would  ceafe.  In  Stevenjon  v.  SnoWy  it  de- 
pended on  the  contingency  of  the  ftiip  failing  with  convoy  from 
Portjmouthy  whether  there  ftiould  be  an  infurance  from  that 
place.  This  neceffarily  divided  the  rifk,  and  made  two  voyages. 
In  Bond  v.  Kutt^  it  was  held,  that  there  were  two  rifks,  upon 
the  fame  principle.  "  At  Jamaica"  was  one  ;  the  other,  viz. 
the  rifk  *•*■  Jrom  Jamaicay*  depended  on  the  contingency  of  the 
fhip  having  failed  on  or  bcjijre  the  J-rJl  oj  Augujl :  that  was  a 
condition  precedent  to  the  infurance  on  the  voyage  from  Jamaica 
to  London.    The  two  cafes;  of  X\rie  v.  Fletchery  and  Loraine.  v. 

Thomlinjony 
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CHAP.  Thomlinfony  are  very  ftrong,  for,  if  you  could  apportion  the 
premium  in  any  cafe,  it  would  be  in  infurances  upon  time. 
Therefore,  on  very  full  confideration,  we  think  this  one  entire 
rifle,  one  voyage,  and  that  there  can  be  no  return  of  premium." 
The  rule  was  difcharged. 

Meyer  V.Greg-        Accordingly  in  another  aflion  for  return  of  premium,  triel 
foBjB.  R.Eaft.    before  Mr,  Tuflice  IV'iUes^  on  the  Northern  circuit,  where  a 

14  Geo.  III.  "^  ._...„ 

verdidl  had  been  given  for  the  praintm,  upon  a  motion  to  {(tt. 
afide  the  verdi6l,  and  to  enter  a  nohfuit,  a  decifion,  fimilar  to 
i^2Xoi  Bermonv.Woodhridgey  was  made.  The  infurance  was 
"  At  and  froniJamaicalQ  Liverpool^  warranted  to  Jail  on  or  before 
*'  the  frj}  of  AiigifJy  premium  ttventy  guineas  per  cent,  to  return 
*«  eighty  if  Jhe  failed  with  convoy."  The  fhip  did  not  fail  till 
September  and  was  loft.  The  jury  apportioned  the  premium, 
and  gave  the  plaintiff  a  verdid  for  eight  guineas,  the  defendant 
having  paid  eight  for  the  convoy  into  court,  which  was  allow- 
ing four  for  the  rifk  run  by  the  defendant  at  Jamaica. 

'  Lord  Mamfeld. — "  It  would  be  cndlefs  to  go  into  enquiries 

about  the  rifk  at  yamaica.  It  appears  on  the  evidence  to  be 
different  on  different  fides  of  the  ifland.  Befides  the  parties 
have  divided  the  rifk,  with  refpeft  to  convoy  ;  for  it  is  a  pre« 
mium  of  twenty  guineas,  to  return  eight,  if  fhe  fail  with  con- 
voy :  but  there  is  an  abfolute  warranty  as  to  the  failing,  and 
nothing  faid  of  the  premium.'* 

Mr.  Jullice  PFiUes  thought  the  premium  fhould  be  appor- 
tioned. 

Mr.  ]\iK\ce  AJhhurfl  and  Mr.  Juflice  Bullcr  agreed  with  Lord 
Mansfeld,  the  latter  obferving,  that  as  the  parties  have  not 
confidered  it  as  two  rifks,  nor  eflimated  the  rilk  at  Jamaica^  the 
court  cannot  do  it  for  them.  In  all  the  infurances  from  famaica^ 
the  policy  runs  "  at  and  from  ;"  and  though  in  many  inftances 
the  voyage  has  not  begun,  yet  there  never  was  an  idea  of  the 
premium  being  returned,  and  that  no  ufage  was  found  by  the 
jury.  The  rule  for  entering  the  judgment  of  nonfuit  was  made 
abfolute. 

Vide  fupra,  1  am  aware  that  the  decifion  in  this  cafe  may  feem  to  clafh 

with  what  fell  from  Lord  Mamficld^  in  delivering  his  opinion  i;i 

the 
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the  cafe  of  Tj/vV  v.  FIctchcr\  in  which  he  put  a  fuppofed  cafe  of  C  HA  P. 
an  infurance  *'  at  and  from,  provided  the  fliip  (hall  fail  on  or  \,,^^-.y^^,^ 
before  the  firfl  of  AugiiJ}.^'  In  fuch  a  cafe,  his  Loidfliip  oh- 
f«rved,  as  then  advljed^  he  fhould  incline  to  think  it  a  divifiblc 
rifk.  In  this  place,  it  would  be  fufficient  to  obferve,  in  anfwer 
to  fuch  an  obje6lion,  that  the  opinion  then  delivered  by  LorcJ 
Mansfield  was  a  mere  obiter  dictum  upon  a  point,  arifing  only  in 
the  courfe  of  argument ;  in  which  cafe,  the  greateil  abilities  are 
liable  to  miftake.  But  his  Lordfiiip  delivered  that  opinion, with 
a  wife  and  prudent  refervation,  that,  as  at  prefent  advifed^  he 
thought  fo  and  fo  :  and  it  is  no  difgrace  to  any  man,  however 
renowned  for  knowledge,  to  alter  an  opinion,  upon  mature  de- 
liberation. There  is,  however,  one  very  obvious  diftinftion, 
upon  which  the  court  relied  much,  between  Meyer  v.  Gregfony 
and  the  cafe  put  in  Tyrie  v.  Fletcher :  for  in  the  latter,  the  in- 
fured  has  ufed  a  mod  fignificant  word  (provided)  to  mark  the 
difference  between  the  two  parts  of  the  rifk  ;  "  at  andfrom^ 
**  provided  JJie  fail^  iffc."  In  the  former,  the  infured  as  ex- 
prefsly  provided  for  a  return  ot  premium,  in  cafe  the  ftiip  fails 
with  convoy ;  why  did  he  not  ale  the  fame  precaution,  left 
Die  fhould  not  fail  by  the  day  limited  ?  Having  done  it  in  the 
one  cafe,  it  is  to  be  prefumed  he  did  not  mean  to  do  it,  or  that 
the  infurer  would  not  confent  that  it  lliould  be  done,  m  the 
other:  and  as  the  parties  had  not  divided  the  rilk  themfelves, 
the  court  could  not  do  it  for  them. 

In  another  cafe  upon  an  infurance  '« at  and  from  any  port  or  Gale  v.Machell, 
«  ports  in  Jamaica  to  London^  following  and  commencing  on  Gg^'xn'**  ^^ 
**  her  firfl  arrival  there,  warranted  to  fail  with  convov  from  the 
**  place  of  rendezvous  to  Great  Britain^"  the  fame  queftions 
wfcre  again  agitated.  But  as  the  counfel  differed  upon  the 
evidence  given  at  the  trial,  the  main  queflion  was  not  fully  dif- 
cufTed  by  the  court,  but  was  fent  back  to  a  new  trial. 

Thelall  cafe  upon  this  fnbjcft  was  alfo  an  adlion  for  a  return  Long  v.  Allen, 

BR   EalV 

of  the  premium.    The  policy  was   "  at  and  from  Jamaica  to  Term,  25  Go». 
London.,  warranted  to  depart  with  convoy  for  the  voyage,  and  ^^^' 
to  fail  on  or  before  the  ifl  of  Augujly  upon  goods  on  board  a 
(hip  called  the  Jamaica.,  at  a  premium  of  I2  guineas^^r  cent^ 
The  fliip  failed  from  Jamaica  to  London  on  the  3 lit  of  July 
1782;  but  without  any  convoy  for  the  voyage.      At  the  trial 

before 
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CHAP,    before  Lord  Mansfcld,  the  jury  found  a  verdift  for  the  plaintiff, 
y  L^  J    fubjeft  to  the  opinion  of  the  court  upon  a  cafe,  ftating  the  fafls 

aheady  mentioned.  In  addition  to  which,  they  exprefsly  find, 
**  that  it  is  the  conftant  and  invariable  ufage  in  an  infurance, 
"  at  and  from  Jamaica  to  London,  warranted  to  depart  with 
**  convoy,  or  to  fail  on  or  before  the  ifl  of  Augujiy  when  th<? 
*'  (hip  does  not  depart  with  convo}',  or  faiis  after  the  id  of 
"■  Augufly  to  return  the  premium,  deducting  one  half />^r  cent.'* 

Lord  Mansfield. — **  An  infuiance  being  on  goods  warranted 
to  depart  with  convoy,  the  Hiip  fails  without  convoy ;  and  an 
a£lion  is  brought  to  recover  the  premium.  The  law  is  deaf, 
that  if  the  rifk  be  commenced,  there  fhall  be  no  return.  Hence 
queflions  arife  of  dlflinft  rifks  infurcd  by  one  policy  or  inftru- 
nient.  My  opinion  has  been  to  divide  the  rifl;s.  I  am  award 
that  there  are  great  difficulties  in  the  way  of  apportionments, 
and  therefore  the  court  has  fometimes  leaned  againfl  them. 
V\it  Sreyer  ^'-''  where  an  exprefs  ufage  is  found  by  the  jury,  the  difficultj^ 
V.  Gregfuu.  \^  cured.  They  offered  to  prove  the  fame  ufage  as  to  the  Wcji 
Indies  in  general ;  but  I  ftopt  them,  and  confined  the  evidence 
to  Jamaica.^* 

Mr.  Juftice  J-filks^  and  Mr.  Jufticc  AJhhurJl,  concurred  wit;Jj 
his  Lordihip. 

Mr.  Juftlce  Bidler. — "  The  counfel  for  the  defendant  did 
right  in  his  argument  to  make  the  chief  queftion.  Whether  pi- 
role  evidence  of  this  ufage  ought  to  have  been  received.  In 
mercantile  cafes  from  Lord  Holi's  time,  and  in  policies  of  infu- 
rance in  particular,  a  great  latitude  of  conllru6lion  as  to  ufage 
has  been  admitted.  By  ufage,  places  come  within  the  po- 
licy, which  are  not  expreffed  in  words ;  uHige  explains  and 
even  controuls  the  policy.  The  ufage  here  found  by  the  jury 
is  univerfal :  and  though  in  fome  cafes  one  half  per  cent,  may 
be  a  fmall  premium  for  the  rifk  at  \  yet  the  underwriters  are 
aware  that  it  is  fo.  In  Meyer  v.  Qrcgfon,  no  ufage  was  found. 
Befides  in  cafes  of  this  kind,  where  every  thing  is  left  to  the 
whim  and  caprice  of  a  jury,  I  lean  much  againfl  them.  Here 
a  general  and  certain  ufage  is  found  ;  and  no  inconvenience 
can  refult  from  it.'*     The  p off c a  was  delivered  to  the  plaintiff. 

s  From  the  tenor  of  all  thcfe  cafes  it  fliould  feera,  as  my 

Lord  Mainfidd  faid  in  the    cafe    of   Long  v.  Allen,   that  fo 

many 
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fciany  difficulties  occur  in  apportioning  the  premium,  that  the  C  HA  P. 
courts  are  often  obliged  to  decide  againft  it,  unlefs  there  be  v^^^isw^-^Ji 
fome  ufage  upon  the  fubjc6l.  Even  in  the  cafe  of  Stcvcnjon  v. 
SnoWy  the  jury  found  that  it  had  been  ufual  to  divide  the  rifk ; 
and  although  the  court  reje£lcd  the  ufdge  for  uncertainty,  bc- 
caufe  it  did  not  afcertain  what  proportion  of  the  premium 
fliould  be  returned  ;  yet  they  exprefsly  fay,  that  it  ferves  to 
(hew  what  the  idea  of  the  mercantile  world  is  upon  the  fubje6t. 
If,  indeed,  we  look  back  to  all  the  cafes  reported  in  this 
chapter,  we  never  find  an  apportionment  take  place,  except  in 
Stevenfon  v.  SnoWy  and  Long  v.  Allen^  on  account  of  the  diffi- 
culty, unlefs  there  be  fome  ufage,  as  in  thofe  cafes,  to  guide 
an4  direft  the  judgment  ot  the  court. 

Before  this  chapter  is  concluded,  it  will  be  proper  to  obferve,  vide  ante,  1. 12. 
that  in  the  cafe  of  Bond  v.  Nutt,  which  was  fo  often  mentioned 
fn  the  argument  of  the  cafes  upon  apportionment,  the  queftion 
never  arofe.  In  that  cafe,  the  two  material  queftions  were, 
as  may  be  feen  by  a  reference  to  it  in  the  two  preceding 
chapters  of  this  work,  whether  the  fhip  had  complied  with  a 
warranty  of  failing  by  a  particular  day  :  and  whether  in  going 
to  the  place  of  rendezvous  for  convoy,  (he  was  guilty  of  a 
wilful  deviation.  It  was  proper  to  mention  this,  to  prevent 
niifconftrudlion ;  and  it  was  alio  taken  notice  of  by  Mr.  Juftice 
Buller,  in  the  cafe  of  Long  v.  AUc72, 


1  I 
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CHAPTER    THE    TWENTIETH. 

Of  the  Proceedings  upon  Policies  of  Infurance. 


N  the  prefent  chapter,  it  is  intended  to  point  out  in  what 
manner,  and  by  what  form  of  legal  proceeding,  a  man,  who 
has  infured  property,  and  has  fuftained  a  lofs,  is  to  recover 
Virie  the  Intro-  againfl  the  underwriters  upon  the  policy.  We  have  formerly 
feen,  that  the  Court  of  Policies  of  Infurance  fell  into  difufe, 
and  the  reafons  why  it  did  fo :  fince  which  period  all  queilions 
of  this  nature  have  been  decided  by  the  ufual  mode  of  trial, 
known  to  the  laws  and  conflitution  of  this  country,  namely,  the 
trial  by  jury  in  the  courts  of  common  law.  Cafes  of  this  nature 
^re  not  the  fubjeft  oi  enquiry  even  in  a  court  of  Equity,  becaufe 
the  demand  is  plainly  a  demand  at  law ;  and  the  lofs  and  da- 
mage fullained  are  as  much  the  objed  of  proof  by  witnefles,  as 
any  other  fpecies  of  damage  whatever.  This  was  decided  by 
a  decree  of  Lord  Chancellor  King^  whofe  opinion  was  after~ 
wards  confirmed  by  the  Houfe  of  Lords. 

tit  GhetofF  and  In  thc  year  1720,  fomc  merchants  at  Ojlend  {ei  up  a  trade 
Temo" andCom-  *<^  ^^'^^  ^^  Indies  ;  and  amongft  others,  one  James  Maelcamp 
paiiyofthe  Lon-  equipped  3  fSiip,  Called  the  Flandna.  for  a  voyage  to  China, 

don  Aiiurance.         T     i  r  1  J    tj 

3  Brown's  Par-  vvherein  feveral  perfons  were  concerned.  Maelcamp  had  the 
,,  -  '     care  and  dire£lion  of  the  fliip,  and  gave  receipts  to  the  feveral 

perfons  concerned,  for  the  monies  they  paid,  promifing  to  be 
accountable  to  them  for  their  refpedive  proportions  of  the  net 
profit  of  the  voyage.  Thefe  tranfadlions  being  carried  on 
moftly  at  Ojlend  or  Antwerp^  the  feveral  perfons,  who  had  a 
mind  to  be  concerned  in  the  undertaking,  gave  direflions  to 
their  correfpondcnts  at  thofe  places,  to  pay  Maelcamp  what 
fums  they  thought  fit,  and  to  take  his  receipts  for  the  fame. 
The  appellants  gave  diredions  to  one  Conninck  to  pay  feveral 
large  fums  to  Maelcamp^  on  account  of  the  faid  undertaking; 
and  accordingly  Conninck  paid  him  divers  fums,  amounting  to 
35,000  guilders,  and  took  diftinft  receipts  for  the  fame,  ac- 
cording to  the  proportion  for  which  the  appellants  were  con- 
cerned 
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ccrncd  therein:  he  alfo,  by  the  order  and  direftlon  of  the  C  HA  P. 
appellants,  and  for  their  ufe  or  benefit,  agreed  with  the  reipon- 
dents  to  infure  on  the  fald  fiiip  the  Flandria^  5000/.  and  by  a 
poUcy,  dated  the  26th  day  of  December  1720,  this  infurance 
■was  effeded,  at  a  premium  of  12/.  per  tent.  The  (hip  failed 
from  Ojlendy  in  order  to  proceed  to  China  ;  but  on  her  way 
was  feized  at  Ber.coolen,  in  the  Eoji  Indies,  by  the  governor* 
being  an  Englijh  fettlement,  and  the  fliip  and  cargo  were  con- 
fifcated.  The  appellants,  Upon  notice  of  rhi.^  event,  applied  to 
the  reipondents  for  payment  of  the  5000/.  infured,  and  pro- 
duced to  them  the  feveral  receipts  for  their  refpe6live  interefts 
in  the  (hip,  and  aflidavits  affirming  the  feveral  fums  therein 
mentioned,  to  have  been  really  and  bona  fide  paid.  But  the 
refpondents  refufing  to  pay,  or  make  any  fatisla<£fion  to  the 
appellants,  ihey  brought  their  bill  in  the  Court  of  Chancery  againft 
the  refpondents,  and  the  faid  Ccnninck^  praying,  that  the  re- 
fpondents might  bs  decreed  to  pay  the  appellants  the  faid  J  urn  of 
5000/.  %vith  interej}^  according  to  their  feveral  and  refpedlive 
fliares  and  proportions  thereof.  To  this  bill,  the  refpondents 
put  in  a  demurrer  and  anfwer,  and  to  fuch  part  of  the  bill,  as 
fought  to  compel  them  to  pay  the  appellants  the  5000/.  or  to 
make  them  any  fatistkdlion  lor  any  lofs,  v»'hich  had  happened  to 
the  fhip,  they  demurred  ;  and  for  caufe  of  demurrer  fliewed, 
that  if  the  policy  of  infurance  in  the  bill  mentioned  was  for- 
feited, a  proper  aBion  at  law  lay  to  recover  the  money  due  there*- 
upon  ;  and  that  the  appellants,  if  they  were  entitled  to  fuch 
relief  as  they  prayed  by  their  bill,  might  have  their  complete 
and  adequate  remedy  by  an  aftion  at  law,  where  fuch  matters 
were  properly  cognisable,  and  where  the  appellants  ought  to 
prove  their  interefl  in,  and  the  lofs  of  the  Ihip.  The  demurrer 
came  on  to  be  argued  before  Lord  Chancellor  King,  when  his 
lordfhip  ordered  it  to  fland  over  for  two  months  till  Conninck*$ 
anfwer  Ihould  come  in  ;  and  if  the  appellants  did  not  procure 
fuch  anfwer  in  two  months,  the  demurrer  was  to  be  allowed. 
Conninck  accordingly  put  in  his  anfwer  within  two  months, 
and  thereby  admitted,  that  he  made  the  affurance  in  his  own 
name,  in  truft  and  for  the  benefit  of  the  appellants ;  but  faid, 
he  did  not  can  to  permit  the  appellants  to  bring  any  aflion  againji 
the  refpondents  in  his  name  \  he  being  advifed,  that  if  any  fuch 
aftion  Ihould  be  brought,  and  they  ftould  not  prevail  therein, 

i  i   2  he 
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he  wonlH  be  perfonally  liable  to  pay  all  the  cofts  and  charges 
occafioned  in  conTeqiience  thereof.  In  fupport  of  the  demurrer 
it  was  urged,  that  the  appellants'  demand  was  plainly  a  demand 
at  law,  as  they  had  nothing  to  prove  but  their  interefl,  and  the 
lofs  of  the  /hip,  which  were  fafls  proper  to  be  tried  by  a  jury. 
That  there  was  no  equity  fuggefted  by  the  bill,  but  a  pretended 
difficulty  to  produce  witneffes :  and  that  their  truftee  refufed 
to  permit  them  to  bring  an  aftion  in  his  name :  that  the  for- 
mer objeftion  might  with  equal  reafon  be  fuggefted  in  almofl 
every  cafe  of  a  policy  of  infurance  ;  and  the  latter  appeared 
manifeftly  to  be  thrown  into  the  bill,  merely  to  change  the 
jurifdiftion,  and  it  was  in  a  great  meafure  falfified  by  the 
truftee's  anfvver,  for  he  did  not  fay  that  he  ever  refufed,  but 
only  that  he  did  not  care  to  permit  his  name  to  he  made  ufe 
of.  If  bills  of  this  kind  were  encouraged,  it  would  be 
eafy  to  bring  all  forts  of  property  to  be  tried  in  a  court  of 
Equity. 

Upon  thefe  reafons.  Lord  King  allowed  the  demurrer ;  and 
upon  an  appeal  to  the  Houfe  of  Lords,  after  hearing  counfel 
upon^it,  it  was  ordered  and  adjudged,  that  the  fame  fliould  be 
difmifled  ;  and  the  order  complained  of,  affirmed. 

There  may,  it  is  true,  be  cafes,  where  an  application  to 
a  court  of  Equity  on  the  part  of  the  infured,  is  ftridly  proper, 
and  will  be  entertained.  For  inflance,  if  the  truftee  in  a 
policy  of  infurance  do  aQually  refufe  his  name  to  the  cejlui 
que  triij}  in  an  aflion  at  law,  there  may  be  fome  pretence  for 

1  Atk.  547.         g<^''"g  ^"1^*^  ^  court  of  Equity,    as  Lord  Hardivicke  has  once 

2  '^t'^-  359-         obferved.     Or,  if  from  a  concurrence  of  circumflances,  the 

pcrfons,  vrhofe  teftimony  is  requifite  to  the  decifion  of  fome 
difputed  fatls,  refide  abroad,  the  court  of  Chancery  will 
grant  a  coinmiflion  to  examine  thofe  witnefles.  But  it  is 
not  upon  a  mere  general  truft,  or  the  loofe  fuggeftions  of 
any  of  thefe  fa6ls,  that  this  extraordinary  interpofition  will 
trike  place. 

There  are  alfo  cafes,   in  which  the  infurers  may  go  into 
Criitty  V.  Sclwin  equity,  to  obtain  injunctions  to  ftay  the  proceedings  againft  them 

».-d  Martin.         at  bw:  as  in  the  laft.  cafe  mentioned,  where  the  evidence  of 
s  Atk.  359.  ....  .  • 

pcrlons  abroad  is  requifite  for  their  defence  i  in  which  fuuation, 

they 
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they  fiiall  have  a  commlfTion  to  examine  witnefTcs  abroad,  and 
an  injun6iion  to  (lay  proceedings  at  law  in  the  mean  time. 
Another  ground  for  an  application  lo  a  court  of  Equity,  is  a 
fufpicion  of  fraud  on  the  part  of  the  inluied,  and  of  which  I 
fear  the  chapter  on  fraud  produces  too  many  inftances :  in  Vide «.  xo. 
fuch  cafes  the  court  will  compel  the  party  charged  to  make 
a  full  difclofure  upon  oath  of  all  the  circumftances  that  are 
v/ithin  his  knowledge;  and  to  deliver  up  all  papers  and  docu- 
ments, that  are  at  all  material  to  the  queftion.  But  except 
in  thefe  inftances,  all  ilTues  upon  policies  of  infurance  muft  be 
tried  in  the  courts  of  common  law.  Even  if  the  parties,  by  a 
daufe  in  the  policy,  agree  that  in  cafe  of  a  difpute,  it  fiiall  be 
referred  to  arbitration,  that  will  not  be  a  fufficient  bar  to  an 
a6Hon  at  law  ;  provided  no  reference  has  been  in  fa£l  made, 
nor  is  depending. 

Thus  in  an  atflion  upon  a  policy  of  infurance  It  appeared,  Kill  v.  Hoilil^es. 
that  a  claufe  was  inferted,  that  in  a  cafe  of  any  lofs  or  difpute 
about  the  policy,  it  fiiould  be  referred  to  arbitration :  and  the 
plaintiff  averred  in  his  declaration,  that  there  had  been  no  re- 
ference. Upon  the  trial  at  Guildhall^  the  point  was  referved 
for  the  confideration  of  the  court,  whether  this  adion  would 
lie  before  a  reference  had  been  made ;  and  it  was  held  by  the 
whole  court,  that  if  there  had  been  a  reference  depending,  or 
made  and  determined,  it  might  have  been  a  bar;  but  the  agree- 
ment of  the  parties  cannot  ourt  this  court;  and  as  no  reference 
has  been,  nor  any  is  depending,  the  a-^llon  is  well  brought,  and 
the  plaintiff  mufl  have  judgment. 

Having  thus  feen  in  what  courts  the  party  Injured  in  the  con- 
traft  of  infurance  is  to  feek  for  redrefs,  let  us  now  confider,  by 
what  form  of  ailion  that  redrefs  is  to  he  obtained.  The  aft  of  ^  Geo.  i.  c.  18. 
parliament,  by  which  the  two  Infurance  Companies  were 
crefted,  ordered,  that  they  fhould  have  a  common  feal,  by  af- 
fixing which,  all  corporate  bodies  ratify  and  confirm  their  con- 
trades.  Hence  a  policy  of  Infurance  made  by  the  Royal  Ex" 
change  Aflurance  Company,  or  the  London  Affurance  Company, 
is  a  contra<5l  under  feal ;  and  if  the  contrail  is  broken,  the  pro- 
c endings  agalnft  thefe  Companies  mufl  he  by  a6lion  of  debt  or 
covenant.  From  this  circumftance  a  great  inconvenience 
arofe  j  for  undtr  the  plea  of  the  general  ilTue  to  an  aftlon  of  debt 

i  i  3  or 
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or  covenant,  the  true  merits  of  the  cafe  could  feldom  come  in 
queftion  :  but  in  order  to  bring  them  lorvvard,  it  became  ne- 
ceffary  to  plead  fpecially.  This  was  attended  with  fuch  a  heavy 
expence,  fuch  great  delays,  and  frequent  applications  to  courts 
of  equuy  for  relief,  that  the  legiflature  at  lafl;  interpofed,  and 
IT  Geo. :.  c. 30.  enafted,  *'  that  in  all  affions  of  debt  to  be  fued  or  commenced 
'  '^^'  "  againfl;  either  of  the  faid  corporations,  upon  any  policies  of 

"  infurance  under  the  common  feal  of  fuch  corporations,  for  the 
*'  affuring  of  any  fhip  or  (hips,  goods  or  merchandizes  at  fea, 
'  or  going  to  fea,  it  fhould  and  might  be  lawful  to  and  for  the 
*'  faid  corporations,  in  fuch  action  or  fuit,  to  plead  generality 
*'  that  they  owed  nothing  to  the  plaintiff"  or  plaintiffs  in  fuch  fuit 
*'  or  action  ;  and  that  in  all  anions  cf  covenant,  which  Ihould 
**  be  fued  or  commenced  againft  either  ol  the  faid  corporations 
*'  upon  any  fuch  policy  of  affurance  under  the  common  feal  of 
*'  fuch  corporation  for  the  affuring  of  any  fliip  or  (hips,  goods 
**  or  merchandizes,  at  fea  or  going  to  fea,  it  (hould  and  might 
"  be  lawful  for  the  faid  rcfpeflive  coiporations,  in  fuch  aflion 
**■  or  fuit,  to  plead  generally,  that  they  had  not  broke  the  cove- 
*'  nantSy  in  fuch  policy  contained,  or  any  of  them;  and  if  there- 
*'  upon  iilue  fhould  be  joined,  it  fhould  and  might  be  lawful  for 
"  the  jury,  if  they  fhould  fee  caufe,  upon  the  trial  of  fuch  iffue, 
"  to  End  a  verdift  for  the  plaintiff  or  plaintiffs  in  fuch  fuit  or 
*'  a61ion,  and  to  give  fo  much,  or  fuch  part  only  of  the  fum  de- 
*'  manded,  if  it  be  an  aftion  of  debt,  or  fo  much  in  damages,  if 
*'  it  be  an  a6rion  of  covenant,  as  it  fhould  appear  to  them,  upon 
«'  the  evidence  given  upon  luch  trial,  fuch  plaintiff  or  plaintiffs 
"  ought  in  juflice  to  have." 

36 Geo.  3.  c.  26.  In  a  fubfcquent  afl  of  parliament  the  following  claufe  is  in^ 
ferted,  "  that  if  any  aftion  or  luit  fliall  be  commenced,  brought, 
*'  or  profeculed  againft  the  corporation  of  the  Royal  Exchange 
*'  affurance  of  houfes  and  goods  from  fire,  by  any  perfon  or 
*'  perfons,  bodies  politick  or  corporate,  for  or  concerning  any 
*'  affurance  or  affurances  by  the  faid  recited  charter,  or  hereby 
"  authorized  to  be  made,  or  relating  to  the  powers  hereby 
"  granted,  or  concerning  any  other  matter  or  thing  herein  ot 
"  in  the  fad  charter  above  recited  contained,  the  faid  corpv)ra- 
"  tion  and  their  fucceffors  may  in  fuch  a61ion  or  fuit  plead  the 
"  general  iffue,  and  give  the  fpccial  matter  in  evidence." 

The 
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The  charter  recited  in  the  afl  is  that,  which  enabled  the  C  HA  P. 
company  to  make  infurances  for  live^  and  againfl  fire  ;  and  ^—  -^^^ 
therefore  it  Oiould  feem  (a  fimilar  ail  having  pafTed  refpedling 
the  London  AfTurance  Company)  that  in  mfurances  on  lives, 
and  infurances  againft  fire,  they  mav  both  plead  the  general  iffue, 
as  they  might  by  virtue  of  the  Itatute  i  i  Geo.  i .  in  cafes  of  ma-- 
line  infurances.  Thus  it  (lands  with  refpeft  to  the  corpo- 
rations. 

Wherever  the  contrail  of  infurance  is  entered  into  with  a  pri- 
vate underwriter,  it  is  done  by  the  infurer  merely  fubfcribing 
his  name  to  the  inftrument,  which  is  no  more  than  what  is  called 
by  the  lawyers  a  fimple  contraft ;  the  remedy  for  a  breach  of  3  Blackft.  Com. 
which  is  by  an  a£lion  of  ajfumpfit^  or  an  aftion  upon  the  cafe 
founded  upon  (hcpromije  and  undertaking  of  the  infurer.  There 
are,  however,  it  is  to  be  obferved,  two  kinds  oi' ad.'ions  oi  ajfump^ 
Jit:  the  one,  what  is  denominated  a  general  indebitatus aJJ'utnp-' 
Jit^  in  which  the  plaintiff  flates  generally  that  the  defendant, 
being  indebted  to  him  in  fo  much  money  for  goods  fold,  &c.  or 
for  money  lent  to  the  defendant,  or  for  money  had  and  received  [  398  J 
to  the  ufe  of  the  plaintiff,  in  confideration  thereof,  undertook 
and promifed  to  pay  the  amount  ;  the  other  is  called  a  fpecial 
affumpjity  which  mud  always  be  founded  on  fome  particular  or 
fpecial  agreement.  The  former  can  never  be  ufed  as  the  means 
to  recover  upon  a  policy  of  infurance.  The  only  cafes,  in  i  5a!k.  22. 
which  it  can  be  at  all  ufed  with  refpeft  to  this  contract  are,  "''"'M 
where  money  has  been  paid  by  miftake  to  the  infured  by  the  in- 
furer, upon  the  fuppofition  oi  a  lofs,  when  in  fa6l  there  was 
none ;  a  rule  which  holds,  whether  the  money  was  paid  through 
the  fraud  or  miftake  of  the  receiver :  or  where  the  infured  wifhes 
to  recover  back  the  premium  which  he  has  paid  to  the  infurer. 
In  thefe  cafes,  the  proper  mode  is  to  bring  an  adion  of  indebi- 
tatus ajfumpfit  for  money  had  and  received  to  the  plaintiff's  ufe*, 
and  therefore  in  almoft  all  adlions  upon  policies  of  infurance,  it 
is  ufual  after  the  count  for  the  fpecial  ajfiimpfit^  to  add  one  or 
two  general  counts ;  that  if  the  policy  fhould  be  fet  afide,  and 
the  contrail  declared  void,  the  infured  may  at  lead  be  enabled 
to  recover  the  premium, 

It  being  thus  evident,  that  the  proper  form  of  aflion,  in  or- 
der to  recover  upon  a  policy  of  mfurance,  is  a  fpecial  ajjumpfit^ 

\  i  4  founded 
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^   \x.  ^'    ^°™^''^  "f'^"  ^^^  ^^P'''^'^  ^°"^''^^  «f  ^he  perfon  who  figns  It; 

K^^^^y^^^r  It  will  follow  as  an  immediate  confequence,  that  the  firft  thing 

which  is  necefTary  for  the  plaintiff  to  infert  in  his  declaration, 

or  ftate  oi  the  cafe,  will  be  the  policy  itfelf,  becaufe  that  is  the 

foundation  of  the  whole.    Hefiiouldalfoftate,that  it  was  figned 

by  the  defendant.     The  next  averment  will  be,  that  in  confide- 

ration  of  the  premium  being  paid,  the  defendant  had  undertaken 

Vide  ante,  c.  i.  to  mdemnify  againfl  the  loflTes  fpecified  in  the  policy.     We  faw 

in  the  firft  chapter  of  this  book,  that  the  premium  was  the  con- 

fideration  upon  which  the  whole  contraa  refted  ;  and  that  by 

the  cuftom,  the  receipt  of  the  premium  was  acknowledged  in 

the  body  of  the  policy.     It  is  then  necefTary  for  the  plaintiff  to 

alledge  that  goods  and  merchandizes  were  laden  on  board  to  the 

amount  of  the  fum  infured,  and  that  the  plaintiff  was  interefted 

therein  ;  or  if  the  infurancc  be  upon  the  fiiip,  the  infured's  in- 

terefl  muft,  in  the  f^me  manner,  he  averred.     The  next  ma^ 

teiidl  averment  is,  that  the  property  infured  was  loft,  and  by 

what  means  that  lo(s  happened  ;  in  ftating  which,  the  plain- 

[  399  ]      tiff  muft  bring  it  within  one  of  the  perils  infured  againft  by  the 

policy  :  hm  he  muft  always  ftate  it  according  to  the  truth. 

Thus  he  ought  to  fliew,  that  it  was  by  perils  of  the  fea,  by 

capture,  by  fire,  by  detention,  by  barratry,  or  any  of  the  other 

perils  nientioned  in  the  policy. 

^£?"a^L'o";d  ^'^^"^  ^^^  '°^'  ^^'^  ^^^"  ^^  barratry,  the  breach  was  thu^ 
Ray^'  1349.°' I  affigned,  the  proceedings  being  at  that  time  in  Latin,  per  frau^ 
Stra.  c5«  r  ^^^^  ^^  negligmfhm  magijlri  navis  deprejjh  et  Jubmerjafuit,  et  to- 

taliter perdlta  et  amijjh  fuit ;  and  it  was  infifted,  that  this  wa? 

not  within  the  meaning  of  the  word  barratry,  but  the  breach 

fhould  have  been  exprefs,  that  the  fhip  was  loft  by  the  barratry^ 

of  the  mafter»  '       ,' 

The  court  were  unanimoufly  of  opinion,  that  there  was  no 
occafion  to  aver  the  faQ  in  the  very  words  of  the  policy;  but  if 
the  faa  alledged  came  within  the  meaning  of  the  words  in  the 
policy,  it  was  fufficient.  Barratry  imports  fraud,  and  he  that 
commits  fraud,  may  properly  be  faid  to  be  guilty  of  a  ne^Ied 
namely,  a  breach  of  duty.  '  ^       * 

It  is  true  that  the  pra^ice  at  prcfent,  as  I  have  reafon  to  be- 
l^cyp  f^-om  precedents  which  I  have  feen  feuled  by  the  ableft 

fpeciai 


Stra. 
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fpecial  pleaders,  is  to  aver  fuch  a  lofs  to  have  happened  **  by 
*'  the  barratry  of  the  mafter  or  mariners." 

If  the  plaintiff  in  his  declaration  allege,  that  a  total  lofs  has 
happened,  and  lay  the  damages  as  for  a  total  lofs,  it  Ihall  be  no 
bar  to  his  recovery,  though  he  can  only  prove  a  partial  lofs ;  for 
in  an  adlion  for  damages  merely,  a  man  may  alwa)  s  recover 
lefs^  but  never  more  than  the  fum  he  has  laid  in  his  declaration. 
A  contrary  do61rine  was  once  attempted  to  be  maintained  i  but 
was  unanimoufly  over-ruled. 

The  cafe  in  which  it  was  fo  determined,  came  before  the  court  GardinerT, 
upon  a  queftion  referved  by  Lord  Mansfield  at  Nifi  Prius  at  ^'^^^f^^^' . 
Guildhall y  upon  an  a£lion  on  the  cafe,  on  a  policy  of  infurance.  i  BJack.  Rep, 
The  infurance  was  made  upon  one  fourth  part  of  the  fiiip  En- 
couragement^  and  of  its  cargo,  from  Greenland  to  London^  free 
from  average  under  a  certain  value,  from  the  ice.  The  plain-  \  4^0  J 
X\^  declared  upon  a  totallofs  of  the  ihip  ;  the  declaration  exprefsly 
ilated  a  total  lofs  of  it ;  and  the  damages  were  laid  for  a  total  lofs. 
But  the  evidence  only  proved  an  average  or  partial  lofs:  it  was 
not  attempted  to  prove  a  total  one;  and  it  was  only  fhevvn  that 
the  fliip  had  receivedyiw^  damage,  which  little  mere  than  50/. 
would  have  repaired.  The  defendant's  counfel  objedled  at  the 
trial,  *'  that  this  evidence  did  not  fupport  the  plaintiff's  declara- 
tation."  They  alfo  reprefented  the  prattice  to  have  been  on  their 
fide;  namely,  that  proof  of  a  partial  lofs  was  not  fufficient  to 
maintain  a  declaration  for  a  total  lofs.  A  verdi£l  was  taken  for 
20  /.  as  for  an  average  lofs  ;  but  it  was  agreed  on  both  fides  that 
the  verdi6l  Ihould  be  fubje(5l  to  the  opinion  of  the  court, 
^*  Whether  it  was  maintainable  in  point  of  law."  If  the  court 
ihoiild  he  of  opinion  that  it  was,  the  verdiiil  was  to  Hand;  but 
if  the  court  {hoiild  be  of  a  contrary  opinion,  the  plaintiff  was  to 
Jiave  a  judgment  of  nonfuit  againft  him. 

Lord  Mansfield. — "  At  the  trial  it  appeared  to  me,  and  fo  the 
jury  thought,  that  the  prefent  cafe  could  not  be  confidcred  as  a 
total  lofs.  The  defendant's  counfel  objefted,  as  they  do  now, 
that  the  jury  could  not  take  a  partial  lofs  into  their  confideration, 
upon  an  exprefs  declaration  for  a  total  lofs:  and  I  underftood 
from  them,  that  the  praftice  fupported  their  objeftion.  Mr. 
J^ortorii  who  \yas  coiinfel  fox  the  plaintiff  at  the  trial,  then  argued 

to 
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to  the  contrary  upon  principles :  and  he  alfo  cited  the  cafe  of 
IValker  v.  the  Royal  Exchange  Affurance  Company.     But  that 
cafe  does  not  prove  much ;  for  that  was  a  total  lofs.     I  was 
fatisfied  upon  the  principles,  provided  the  pradlice  did  not  inter- 
fere with  them,  which  1  was  then  told  it  did.     I  chofe  to  put  it 
in  fuch  a  (hape,  that  the  opinion  of  the  court  might  be  had  with- 
out delay  or  expence.     No  hardlhip  was  done  to  the  defendant 
upon  the  quantum  of  the  damages  found :  for  the  plaintiff  took  a 
great  deal  Jefs  than  it  clearly  appeared  on  the  evidence  that  the 
lofs  amounted  to.     I  cannot  hear  of  anv  fuch  determination  as 
can  fupport  the  objeclion  that  has  been  made  by  the  defendant's 
counfel.    Therefore  it  flands  fingly  upon  principles.  And  upon 
principles  it  is  extremely  clear,  that  the  plaintiff  may,  upon 
this  declaration,  recover  damages  for  a  partial  lofs.     This  is  an 
aQion  upon  the  cafe,  which  is  a  liberal  a£lion  ;  and  a  plaintiff 
f  4.01    1      "^3y  recover  lefs  than  the  grounds  of  his  declaration  fupport, 
though  not  more.     This  is  agreeable  to  juftice,   and  confiftent 
with  his  demand.     Here  are   two  grounds  of  the  plaintiff's 
declaration  ;  namely,  the  policy,  and  the  damage  to  the  fhip. 
As  to  its  being  a  total  or  a  partial  lofs,  that  is  a  queflion  more 
applicable  to  the  quantum  of  the  damages,  than  to  the  ground 
cf  the  a£iion.     The  ground  of  the  aftion  is  the  fame,  whether 
the  lofs.be  partial  or  total :  both  are  perils  within  the  policy. 
As  to  the  defendant's  not  coming  prepared  to  defend  a  partial 
lofs :  this  indeed  would  be  an  objeftion  if  it  were  true.    But  the 
defendant  does  in  truth  come  prepared  to  fhew,  that  either  no 
damages  had  happened  at  all  ;  or,  at  leaft,  that  damages  have 
not  happened  to  fuch  a  degree  as  the  plaintiff  has  alleged  in  his 
declaration ;  or,  that  he  did  not  fign  the  policy.     As  to  the 
^ffefts  of  a  judgment  by  default,  the  defendant  could  not  have 
been  hurt  by  a  judgment  by  default.  For  the  plaintiff  could  not 
have  recovered,  even  upon  a  writ  of  enquiry,   any  greater 
damages  than  he  could  prove  to  the  jury  fworn  to  affefs  them, 
that  he  had  actually  fuffcred.     If  the  prefent  objedlion  were  to 
prevail,  it  would  introduce  the  addition  of  unneceffary  counts 
in  declarations,  and  an  enormous  fwelling  of  the  records  of  the 
court.     It  is  more  convenient  to  lay  the  cafe  (hort,  than  prolix. 
There  is  no  proof  of  any  praftice  contrary  to  the  principles. 
It  was  the  apprchcnfion  of  fuch  contrary  pra£lice,  that  was  the 
only  occafion  of  my  having  any  doubt  at  the  trial.     I  am  now 
7  My 
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fully  fatisficd,  that  the  plaintiff  may  recover  either  the  whole  or 
lefs  than  he  has  laid ;  and  therefore  this  verdidl  ought,  in  my 
opinion,  to  (land.  In  an  ejeilment  for  more,  the  plaintiff  may 
recover  lefs:  it  is  every  day's  pradlice." 

Mr.  Juftice  Denijcn  concurred,  and  thought  it  a  very  plain 
cafe.  It  is  an  aftion  for  damages  for  the  lofs  of  the  fhip.  Now, 
in  an  aftion  for  damages,  the  plaintiff  is  to  recover  his  damages 
according  to  his  proof,  pro  tanto\  but  he  is  not,  in  an  adtion 
for  damages,  obliged  to  prove  all  that  he  has  alleged.  If  it,  had 
been  an  adlion  of  covenant  for  pulling  down  a  houfe,  would  not 
the  plaintiff  be  entitled  to  recover  damages  for  pulling  down 
halfxhc  houfe,  provided  he  had  proved  that  the  defendant  did 
it?  This  is  no  variance  of  the  evidence  from  the  declaration  ; 
the  evidence  tends,  in  a  certain  degree,  to  the  proof  of  what  is 
alleged  in  the  declaration  ;  it  is  not  necelfary  to  lay  two  counts 
in  fuch  a  declaration  as  this. 

Mr.  Juflice  Fojler  was  of  the  fame  opinion.  [  402  ] 

Mr.  Juftice  Wilmot.—'-'-  In  adllons  for  damages,  the  plaintiff 
may  recover  all,  or  for  any  part :  the  damages  are  feverable, 
and  may  be  given  PRO  TAN  TO.  Here  damages  are  laid  for  a 
total  lofs,  which  is  only  the  meafure  of  the  damages:  and  the 
plaintiff  proves  a  partial  lofs ;  which  only  affefts  the  meafure  of 
the  damages,  but  is  no  variance  from  the  allegations  contained 
in  the  declaration.  If  this  had  been  a  judgment  by  default,  yet 
the  plaintiff  could  not,  even  in  that  cafe,  have  recovered  dama- 
ges for  any  more  lofs  than  he  was  able  to  prove  under  the  writ  of 
enquiry  of  damages.  And  as  to  the  defendant's  not  having 
fufficient  notice  that  he  fhould  come  prepared  to  defend  againft 
a  partial  lofs,  I  think  he  had  fufficient  notice  to  come  thus  pre- 
pared :  for  he  ought  to  come  prepared  to  prove,  "  that  no  da- 
"  mage  at  all  happened."  If  any  at  all  happened,  he  will  be 
liable />ro  tanto^  if  it  be  proved." 

The  pojlea  was  delivered  to  the  plaintiff. 

An  attempt  was  alfo  once  made  to  nonfuit  a  plaintiff,  becaufc 
the  declaration  alleged  that  he  had  a  fmaller  intereft  than  he 
appeared  in  proof  to  have.     But  this  attempt  alfo  failed. 

It 
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CHAP.        It  was  an  a£lion  on  a  policy  of  Infurance,  in  which  the  de- 

XX 

n^^^     '^    claration  flated,  that  the  plaintiff  was  poffefTed  of  one  third  of 

Page  V.  Rogers,  the  (hip  on  which  the  infurance  was  made.  It  was  proved  that 
haii^  Hii.  Vac.  the  plaintiff  had  purchafed  the  whole  fhip  at  one  period ;  and  as 
^•^^'  there  was  no  evidence  to  fhew  that  he  had  fince  parted  with  any 

ftiare  of  it,  the  counfel  for  the  defendant  infilled,  that  the  plain- 
tiff had  not  proved  his  declaration,  which  alleged  him  to  have 
but  one  third. 

Lord  Mansfield  over-ruled  the  objedion,  faying,  that  this 
was  prima  facie  fufficient  evidence ;  for  omnc  majus  continet  in 
Je  minus  {a),. 

We  have  feen  that  policies  of  infurance  are  feldom  effefted 
by  the  party  himfelf  really  interefled,  but  generally  by  the  in- 
tervention of  a  broker  employed  by  the  infured,  who  tranfafts 
f  403  ]      the  bufinefs  with  the  underwriters  as  attorney  for  his  principal, 
from  whom  he  receives  his  inftruftions,  and  from  which,  if  he 
3  Hiack.  Com.  deviate,  he  is  anfwcrable  to  his  employer  in  an  a£lion  on  the 
cafe ;  like  any  other  perfon  who  undertakes  any  ofhce,  employ- 
ment, truif,  or  duty,  and  who  thereby  impliedly  undertakes  to 
perform  it  with  integrity,  diligence,  and  fklll.    It  is  alfo  com- 
mon lor  the  broker  to  open  the  policy  in  his  own  name,  at  the 
fame  time  declaring  for  whofe  ufe,  benefit,  or  interefl,  the  fame 
»5-Greo.3.  C.44.  is  made;  how  far  fuch  declaration  is  neceffary  we  have  for- 
x>.\l  anrifeealfo  "^^^^7  explained.     As  the  policy  may  be  made  in  the  name  of 
aSGeo.j,  c.  56,  the  broker,  fo  alfo  may  the  aclion  be  brought  in  his  name,  as 
490.   vidcantc,  was  done  in  the  cafe  of  Godin  and  the  Royal  Exchange  Ajjuranct 
'^'  '^'  Company^  and  a  variety  of  other  cafes. 

As  this  contract  depends  fo  much  upon  the  purefl  good  faith, 
and  the  mofl  libera!  communication  of  circurafiances,  relative 
to  each  particular  cafe;  when  gaming  infurances,  without  inte- 
reft,  were  abolifhed  by  the  legiflature,  in  order  effeftually  ta 
anfwer  the  purpofe  intended,  it  became  neceffary  to  order  that 
a  difclofure  ol  all  infurances,  effe6led  on  the  fame  property, 
ihould  be  made  even  after  an  adion  brought, 

(^)  But  if  the  plaintiff  in  this  cafe  had  the  whole  (liip,  it  feer*  that  he  could 
n€vci  bring  another  ailion  for  the  other  two  tliirds ;  bccaufe  that  would  be  a  fplit~ 
X\n^  of  anions, 

Thws 
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Thus  it  was  declared,  «  That  in  all  aftions  or  fults  brought   CHAP, 
**  or  commenced  by  the  afTured,  upon  any  policy  of  afTurance,    v,^_l,^^j 
*♦  the  plaintiff  in  fuch  a8ion,  or  fuit,  or  his  attorney  or  agent,  i9Geo.2,  c.  3-, 
*'  fhould,  within  fifteen  days  after  he  or  they  ftiould  be  required 
**  fo  to  do  in  writing  by  the  defendant,  or  his  attorney  or  agent* 
*'  declare  what  fum  or  fums  he  had  afTured,  or  caufed  to  be 
♦'  afllired  in  the  whole,  and  what  fuois  he  had  borrowed  at  re- 
*'  fpondentia  or  bottomry,  for  the  voyage  in  qucflion  in  fuch 
**  fuit  or  a£lion." 

In  addition  to  this  very  wife  provifion,  it  having  appeared  to 
the  leglflature,  that  fome  vexatious  perfons,  notwithftanding  the 
perfeft  willingnefs  of  the  infurers  to  pay  loffes,  to  which  they 
were  liable,  ftill  perfevered  in  bringing  anions,  by  which  the 
defendants  were  put  to  great  and  heavy  charges,  and  had  no 
means  of  paying  the  money  into  court ;  it  was  therefore  en- 
afted,  "That  it  fhould  and  might  be  lawful  for  any  perfon  or  igCeo.  i,c.37, 
"  perfons,  body  or  bodies  corporate,  fucd  in  any  a£lion  or  ^*  '• 
*'  atlions  of  debt,  covenant,  or  any  other  a£lion  or  a6lions,  on 
**  any  policy  or  policies  of  infurance,  fo  hrlng  into  court  any  fum  r  A04  1 
*•  cr  fums  of  money  ;  and  that  if  any  fuch  plaintiff  or  plaintiffs 
*'  ftiould  refufe  to  accept  fuch  fum  or  fums  of  money  fo  brought 
*'  into  court  as  aforefaid,  with  cofts  to  be  taxed,  in  full  dif- 
**  charge  of  fuch  aftion  or  aftions,  and  fhould  afterwards  pro- 
"  ceed  to  trial  in  fuch  aflion  or  actions  ;  and  the  jury  fliould  * 
"  not  affefs  damages  to  fuch  plaintiff  or  plaintiffs,  exceeding  tlie 
**  fum  or  fums  oF  money  fo  brought  Into  court,  fuch  plaintiff 
*'  or  plaintiffs,  in  every  fuch  cafe  and  cafes,  (1  all  pay  to  fuch 
*'  defendant  or  defendants,  in  every  fuch  aflion  or  aflions, 
"  cofls  to  be  taxed ;  any  law,  cuftom,  jor  ufage,  to  the  contrary 
*•  notwithftanding." 

Thefe  preliminary  fleps  being  taken,  the  defendant  is  to 
put  in  his  plea  to  the  charge  or  declaration  of  th?  plaintiff;  Videfupr*.' 
which  by  the  aft  of  parliament,  is  prefcribed  to  the  Affurance 
Companies,  when  they  are  defendants ;  namely,  that  they  owe 
nothing,  if  the  aftion  be  debt:  or  If  It  be  covenant,  that  they 
have  not  broken  the  covenants,  Vk-hlch  they  had  undertaken  to 
keep.  But  in  the  cafe  of  a  private  infurer,  as  the  a8Ion  is 
merely  an  affumpjit ;  fo  the  anfwcr  to  It  is,  non  nffuwfft ;  that 
is,  the  defendant  has  not  promifed  as  the  plaintiff  has  alledged. 

Under 
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CHAP.    Under  this  plea,  the  defendant  will  have  a  right  to  take  advari- 

XX  • 

^^^  J^^.    tage  of  all  thofe  circumftances,  which,  as  we  have  feen,  will 

either  render  the  policy  void,  or  make  it  of  no  efTeft  :  fuch  as 
fraud,  want  of  intereft,  not  being  fea-worthy,  deviation,  non- 
performance of  warranties,  and  all  other  grounds  ftated  in  for- 
mer chapters. 

Iflue  being  thus  joined  between  the  parties,  the  next  objeilx 
for  our  confidcratlon  is  the  proof,  which  it  will  be  neceffary 
for  the  plaintiff  to  produce,  in  order  to  fupport  his  cafe.  This 
enquiry  will  be  rendered  very  eafy,  by  refle61ing  upon  thofe 
allegations,  which,  as  we  have  before  fhewn,  it  is  incumbent 
upon  the  plaintiff  to  infert  in  his  declaration.  We  have  feen, 
that  the  policy  muff  be  fet  out  in  the  declaration  ;  and  con- 
fequently  the  firfl  evidence  to  be  given  is,  that  the  defendant's 
hand-writing  is  fubfcribed  to  the  policy.  This,  in  the  libera- 
lity of  modern  pratlice,  is  feldom  required  to  be  done ;  as  the 
fubfcrlption  is  ufually  admitted ;  but  in  ftriftnefs,  it  maybe 
[  4*^5  ]  infilled  on  :  and  in  a  work  of  this  nature,  It  is  my  bufmefs  to 
point  out  every  thing,  which  either  party  is  expefted,  or  com- 
pellable to  perform.  When  the  fignature  is  once  proved,  the 
court  and  jury  are  in  poffeffion  of  the  extent  of  the  contrad, 
Vide  ante,  c.  i.  (except  as  it  may  be  further  extended  by  ujagc\  the  conditions 
to  be  performed  on  either  fide  ;  and  all  the  other  circumftances 
relative  to  the  rifk  infured.  And  although  in  the  coiirfe  of 
our  enquiries,  we  have  feen  frequent  inftances  where  the 
uflige  and  praflice  of  a  particular  trade  controul  and  extend 
the  written  words  of  a  policy  ;  yet  in  no  cafe  Ihall  evidence  of 
any  agreement  be  allowed,  which  dire611y  tends  to  contradifl: 
the  policy  :  for  to  fufFer  them  to  be  defeated  by  agreements  by 
parole,  not  appearing,  would  be  greatly  to  diminifh  their  cre- 
dit, and  to  render  them  of  no  value. 

Kaincs  V.  Thus  in  an  a61ion  upon  a  policy  of  infurance  "  from  Arch" 

^e"|^^4^'^^'""  "  angel  to  Leghorn"  the  defendant  faid,  that  the  agreement 
before  the  fubfcrlption  was,  that  the  adventure  (hould  begin, 
hut  from  the  Downs ;  but  this  agreement  was  not  put  into 
writing.  Lord  Chief  Juftice  Pemherton  faid,  that  policies  were 
facred  things  ;  and  that  a  merchant  {hould  no  more  be  allowed 
to  go  from  what  he  had  fubfcribed  in  them,  than  he  that  fub- 
fcribes  a  bill  of   exchange,  payable  at  fuch  a  day,  ftiall  be 

allowed 
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allowed  to  go  from  it,  and  fay,  it  was  agreed  to  be  on  a  condl-  C 
tion,  when  it  may  be  that  the  bill  had  been  negotiated:  for 
though  neither  of  them  are  fpecialties,  yet  they  are  of  great 
credit,  and  much  for  the  fupport,  conveniency,  and  advantage 
of  trade.  The  jury,  notwithflanding  this  dircdlion,  found  for 
the  defendant  :  but  afterwards  there  was  a  trial  at  bar,  and  a 
verdiil  was  given  for  the  plaintiff,  according  to  the  opinion  of 
the  court. 

The  policy  not  only  proves  the  extent  and  nature  of  the 
contraft ;  but  it  alfo  ellabiilhes  another  allegation  in  the  plain- 
tiff's declaration,  namely,  that  tke  premium  was  paid:  for  it  Vide  c.  i. 
was  formerly  fhewn,  that  every  policy  contains  the  following 
claufe  :  *'  confejfmg  ourf elves  paid  the  conjideration  due  unto  m 
*'  for  this  afjiirance  by  the  cjfured^  at  and  after  the  rate  of 
^'^  per  cent,'" 

The  plaintiff  having  averred  in  his  declaration,  that  he  is  in-  [  4°^  J 
terejied  to  the  amount  of  the  property  infured,  it  is  abfolutely 
neceffary  that  this  allegation  fliould  be  proved.  This  he  muft 
do  by  a  produ6fion  of  all  the  ufual  documents,  fuch  as,  the  hills 
tf  Jale-t  bills  of  parcels,  and  the  colls  of  the  outfit ;  the  bills  of 
hiding  [a)y  figned  by  the  mafter,  fpecifying  the  goods  received 
on  board,  and  for  whom  he  is  to  carry  them,  cuflom-houfe 
clearances,  and  every  other  paper,  which  may  be  thought  ne- 
ceffary to  fubftantiate  his  right  to  the  property  (/']. 

A  man 

(.i)  The  firft  great  caufe,  in  wiiich  the  law  relative  to  bills  of  lading  came  much 
iindci  dilciiflion,  was  in  a  modern  eafe  of  CnLiwcIt  and  others  v.  Ball,  reported 
very  much  at  length,  and  wiUi  great  accuracy  in  the  ift  Term  Reports,,  pp.ge  205. 
That  cafe  was  fully  argued  at  the  bar,  and  very  much  debated  on  the  bench. 
Amongft  other  things  the  court  held,  that  a  bill  of  lading  is  an  acknowledgment 
under  the  hand  of  the  captain,  that  iie  has  received  fuch  goods,  which  he  under- 
takes to  deliver  to  the  perfon  named  in  tlie  biil  of  lading:  that  it  is  affignable  in 
its  nature ;  and  by  iudorfement  the  property  is  vefVcd  in  the  aflignec.  That  where 
feveral  bills  of  lading  of  the  fame  date,  but  of  different  imports,  have  been  figned, 
CO  reference  is  to  be  had  to  time,  when  they  were  firlt  figned  by  the  captain  :  but 
the  perfon,  who  firft  gets  one  of  them  by  a  legal  title  from  the  owner  or  fhipper, 
has  a  right  to  the  confignment.  And  where  fuch  bills  of  lading,  though  difrercnt 
upon  the  face  of  them,  are  conllruaively  the  fame,  and  the  captain  has  ailed  bona 
f.iic,  a  delivery  according  to  fuch  legal  tith  will  difcharge  him  from  them  all.  But  Hilbert  v  Car- 
jf  the  intention  of  the  parties  appears  to  have  been  to  bind  the  net  proceeds  only,  ter,  iTtrmReg- 
in  cafe  of  the  arrival  of  the  goods,  an  affurance  made  on  account  of  the  indorfer,  745- 
after  fuch  indorfement,  is  good. 

,     (i)  Two  partners  purchafcd  a  fhip  under  a  regular  bill  of  fale,  conformable  to 
the  j6  Geo.  3.  ch,  60.  (Lord  i/«vMz<^'s  ofl.)  They  after^vards  took  in  two  other 

partners, 
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A  man  having  purcbafed  goods  beyond  fea,  in  OFder  to  provC 

bis  property  in  the  cargo,  in  an  atlion  upon  a  policy  of  infur- 

Ruflel  V.  Bo-       ance,  produced  a  bill  of  parcels  of  one  Gardiner  at  Peterjburgh^ 

teme.  2  Strange,  ^j^j^  j^j^  receipt  to  it,  and  provcd  his  hand.  The  defendant  ob- 

je6led,  that  this  was  no  evidence  againft  the  infurers ;  but  the 

Sir  William  Lee.  Lord  Chief  Juftice  allowed  it. 

Smith  V.  L.if-  Before  the  fubjeft  of  interefl  is  entirely  clofed,  I  will  take  the 

187?'  ^  ^"^"^  '  opportunity  of  mentioning,  what  I  omitted  in  a  former  chap- 
ter, that  if  a  merchant  abroad,  who  is  interefted  in  goods  and 
the  freight  of  a  cargo,  mortgage  them  to  his  creditor  here  for 
payment  of  money  at  a  certain  day,  and  by  a  letter,  inclofing 
the  bills  of  lading,  direft  an  infurance,  the  mortgagor  has  ftill 
an  infurable  intereft,  although  the  mortgage  was  become  abfo- 
lute,  before  the  letter  dire6ling  the  infurance  was  received  : 
E  407  3  and  therefore  an  aftion  was  held  to  lie  againft  the  agent  for 
not  infuring  agreeably  to  the  inftrudlions  contained  in  fuch 
letter. 

It  is  in  the  laft  place,  incumbent  on  the  plaintifF  to  prove 
that  a  lofs  has  happened,  and  that,  by  the  very  means,  flated 
in  the  declaration.  It  is  abfolutely  neceflary,  that  this  rule 
Ihould  be  ftriflly  adhered  to  ;  for  otherv/ife  the  infurers  would 
come  into  court  prepared  to  defend  themfelves  againft  one 
charge,  and  one  fpecies  of  lofs ;  and  they  would  then  be  obliged 
to  refift  a  demand  upon  a  quite  different  ground.  This  appear- 
ed clearly  in  a  modern  cafe. 

Kti'cn  Kemp  It  was  an  a6lion  on  a  policy  of  infurance,  which  came  on  to 

V.  Vigne,  I         ^   j|.jgjj  before  Mr.  Juftice  BuUer^  who  nonfuited  the  plaintiff. 
Term  R.  304.  *'  '  f 

Upon  a  motion  to  fet  afide  that  nonfuit,  the  following  report 

was  made  by  the  learned  judge.  The  infurance  was  upon  goods 
on  board  the  fhip  Emanuel^  at  and  from  Falmouth  to  Marjeilks^ 
warranted  a  Danijh  fhip  ;  and  on  the  policy  was  this  memoran- 
dum :  *'  The  following  infurance  is  declared  to  be  on  money 

partners,  who  paid  their  refpeftive  ihares  in  the  fliip,  but  there  was  no  transfer  to 
them  under  the  dirc£lion  of  the  flatutc;  and  it  was  held  that  tlie  four  partners  had 
jjot  an  infurable  intcrcft  in  the  f night ;  for  as  the  right  to  freight  reftilts  from  the 
right  of  ownerftiip,  thcfe  four  partners  had  not  fiiewn  in  themfelvesjo/wr/)'  (as  laid 
in  the  declaration)  either  a  legal  or  equitable  tirlc  to  the  fhip.  Camden  andotheri 
V,  x^nJerfofi,  5  Term  R,  7091 

**  expended 
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**  expended  for  reclaiming  the  {hip  and  cargo  valued  at  the  fum,  CHAP. 
*'  which  (hall  be  declared  hereafter.     The  lofs  to  be  paid,  in   .  _„^"'^-!^_^ 
*'  cafe  the  pip  does  fiot  arrive  at  Marfeilks,  and  without  further 
*'  proot  of  interefl  than  this  policy  ;  warranted  free  from  all 
**  average,  and  without  the  benefit  of  falvage."  It  appeared  that 
the  plaintifTs  were  proprietors  of  the  cargo  but  not  of  the /hip. 
That  the  (hip  originally  failed  with  tlie  cargo  on  board  from 
Riga  to  Alarfeilles,  and  that  an  Infurance  had  been  effefted  at 
Bremen  upon  the  cargo  lor  that  voyage;  in  the  courfe  of  which 
fhc  was  taken,  and  brought  into  Falmoitthy   by  an  EngUP)  pri- 
vateer.    That  a  fentence  of  condemnation  had  been  there  ob- 
tained, which  was  afterwards  reverfed  upon  the  prize  having 
been  proved  to  be  a  neutral  fliip,  but  the  expences  of  procuring 
that    reverfal  were  ordered  by  the  Admiralty  Court  to  be  a  ^ 
charge  upon  the  cargo.     The  plaintiff's  agents  accordingly  paid- 
thefum  of  1,031 /.  14^.  lor  the  expences  of  reclaiming  the  (hip 
and  cargo;  and  immediately  procured  the  policy  in  qiteftion  to 
be  effedled  in  yanuary  1781,   according  to  the  purport  of  the 
memorandum.     In  the  February  following,  the  fhip  fet  fail 
from  Falmouth  with  the  original  cargo  on  board,  in  the  profe- 
cutlon  of  her  voyage  to  Marfeilles  ;  but  on  the  26th  of  the  fame      r  ^^^  -j 
month,  before  her  arival  there,  was  captured  by  a  Spanifh  fliip, 
and  carried  into  Ceuta  in  Spain,\s\\tx&  fhewas  again  condemned. 
An  appeal  was  brought  in  the  fuperior  court  of  Madrid,  which 
promihng  to  be  of  long  continuance,  the  cargo,  which  was  of 
a  perifhable  nature,  was  ordered  to  be  fold,  and  the  proceeds  to 
be  brought  into  court,  to  wait  the  event  of  the  fuit.    In  May 
1783,  the  veffel  was  reftored  by  fentence  of  the  court,  and  the 
furplus  of  the  proceeds,  v/hich  arofe  from  the  fale  of  the  cargo, 
was  paid  to  the  owners,  deduiling  the  expences  incurred  in 
Spain  in  profecuting  the  appeal.       After  all  the  charges  paid, 
there  only  remained  twenty-fix  rix  dollars.  As  foon  as  the  fhip 
was  liberated,  fhe  failed  from  Ceuta  to  Malaga,  in  order  to  re- 
fit, and  having  there  made  the  neceffary  repairs, fet  fail  for  Bre^ 
men,  and  in  that  voyage  was  loft.  The  infurance  made  upon  the 
cargo  at  Bre?nen  has  been  paid.     The  declaration  averred,  that 
"  whiip  the/hip  was  proceeding  in  her  f aid  voyage  from  Falmouth 
"  to  Marfeilles,  and  before  Jhe  could  arrive  at  Marfeilles,  fhe  was 
*'  captured  by  the  Spaniards,  and  thereby  the  /aid  fjip,  and  alfg 
**  the  goods  and  merchandizes  on  board  her,  were  totally  lofl  to  thg 
kk  ^' plaintifft:l 
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"  plaintiffs."  At  the  trial  it  was  objefted  on  the  part  of  the 
defendant,  ifl,  That  this  was  not  an  infurable  intereft;  and 
2dly,  That  the  plaintiffs  could  not  recover  upon  the  policy  in 
this  form  of  declaring,  for  they  flated  the  lofs  to  have  happened 
hy  capture ;  whereas,  though  the  veffel  was  captured,  yet,  hav- 
ing been  afterwards  reftored,  fhe  might  have  reached  her  def" 
tined  port^  notwithftandlng  the  capture,  in  which  cafe  the 
underwriters  would  have  been  difcharged  by  the  terms  of  the 
memorandum.  I  was  of  that  opinion,  and  upon  thelaft  ground 
I  nonfuited  the  plaintiffs.'* 

This  cafe  was  very  fully  argued  both  upon  the  merits,  and 
the  formal  objciSlion,  after  which  all  the  Judges  fpoke  upon 
the  queftion. 

Lord  Mansfield. — "  A  lofs  accrued  upon  the  cargo  in  the 
voyage  :  the  underwriter  is  fued  and  the  lofs  is  averred  in  the 
declaration  to  be  by  capture.  The  faft  of  the  cafe  is,  that  the 
fhip  was  taken  bv  a  Spanlfio  privateer,  but  was  afterwards  re- 
ftored, and  in  a  condition  to  purfue  the  voyage,  and  was  after- 
wards loft  in  another  voyage. 

r  409  ]  Mr.  Juflice  Jfillcs, — *'  Upon  this  cafe,  it  is  clear,  that  the 

plaintiffs  cannot  recover.  In  the  firft  place,  there  was  certainly 
a  deviation,  for  the  fhip  fet  fail  {ox  Malaga  inftead  of  proceed- 
ing to  MarfeiUes.  Secondly,  the  plaintiff  has  declared  for  a  lofs 
ly  capture :  but,  after  the  capture,  the  policy  might  ftill  have 
been  complied  with  by  the  fliip's  going  to  Marjeilles\  and 
therefore  the  lofs  cannot  be  faid  to  have  happened  by  that  cir- 
cumftance." 

Mr.  Juftice  AflJmrfi  and  Mr.  Juftice  Buller  alfo  delivered 
their  opinions,  agreeing  with  Lord  Mansfield  zn^  Mr.  Juftice 
IVilles  upon  the  formal  objedion  ;  and  both  went  much  at  large 
into  the  merits,  upon  which  I  forbear  to  follow  them  or  the 
Chief  Juftice,  as  what  paffed  upon  that  fubje£l  is  not  material 
to  our  prefent  enquiry. 

But  where  a  lofs  Is  averred  to  be  by  perils  of  the  fea,  and 
fome  of  the  goods  infured  are  fpoiled,  and  others  faved,  it  is  al- 
lowable togive  the  expence  of  the  falvage  in  eviderve  upon  fuch 

an 
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an  averment,  becaufe  it  is  a  confequencc  of  the  accident  laid  in  C   HA'  P. 

XX. 
the  declaration.  y  _,.„^^_^ 

In  an  a6lion  on  a  policy  of  infurance,  for  infuring  goods  on  cary  v.  King, 
board  the  fhip  A.  the  plaintiff  declares  that  the  (hip  fprung  a  ^^['^^f^e' 
leak,  and  funk  in  the  river,  whereby  the  goods  were  fpoiled.  B.R.  304. 
The  evidence  was,   that  many  of  the  goods  were   fpoiled, 
but  fome  were  faved  ;  and  the  queftion  was.  Whether  the  plain- 
tiff might  give  in  evidence  the  expence  of  falvage,  that  not  be- 
ing particularly  laid  as  a  breach  of  the  policy  in  the  declaration. 

Lord  Hardwlcke  Chief  Jufl. — "  I  think  they  may  give  it  in 
evidence;  for  the  infurance  is  againfl  all  accidents.  The  acci- 
dent laid  in  this  declaration  is,  that  the  fhip  funk  in  the  river  ;  it 
goes  on  and  fays,  that  by  reafon  thereof  the  goods  were  fpoiled, 
that  is  the  only  fpecial  damage  laid :  yet  it  is  but  the  common 
cafe  of  a  declaration  that  lays  fpecial  damage,  where  the  plain- 
tiff may  give  evidence  of  any  damage  that  is  within  his  caufeof 
a£lion  as  laid.  And  though  it  was  objefted,  that  fuch  a  breach 
of  the  policy  fhould  be  laid,  as  the  infurer  may  have  notice  to 
defend  it ;  it  is  fo  in  this  cafe,  for  they  have  laid  the  accident, 
which  is  fufficient  notice,  becaufe  it  mull  neceffarily  follow, 
that  fome  damage  did  happen." 


kk  Q, 


il6 


CHAPTER  THE  TWENTY-FIRST. 


Of  Bottomry  and  Refpondentia. 


CHAP.    'TpHE  contrail  of  bottomry  is  in  the  nature  of  a  mortgage 
^_^^^    ^   i      •*'     of  a  ft)ip,  when  the  owner  of  it  borrows  money  to  ena- 
ble him  to  carry  on  the  voyage,  and  pledges  the  keel  or  bottom 
2  Blackf.  Com.     of  the  fhip,  asa  fccurity  for  the  repayment:  and  it  is  underftood, 
*^^'  that  if  the  fhip  be  loft,  the  lender  alfo  lofes  his  whole  money  ; 

but  if  it  return  in  fafety,  then  he  fliall  receive  back  his  principal, 
and  alfo  the  premium  or  intereft  ftipulated  to  be  paid,  however 
it  may  exceed  the  ufual,  or  legal  rate  ot  intereft.  When  the 
fliip  and  tackle  are  brought  home,  they  are  liable,  as  well  as 
the  perfon  of  the  borrower,  for  the  money  lent — But  when 
2  Blackf.  Com.  the  loan  is  not  made  upon  the  vefTel,  but  upon  the  goods  and 
*^  merchandizes  laden  thereon,  which,  from  their  nature,  muft 

be  fold  or  exchanged  in  the  courfe  of  the  voyage,  then  the 
borrower  only  is  peffonally  bound  to  anfwer  the  contraft  ;  who 
therefore  in  this  cafe  is  faid  to  take  up  money  at  refpondentia. 
In  this  confifts  the  difference  between  bottomry  and  refponden^ 
iia ;  that  the  one  is  a  loan  upon  the  ftiip,  the  other  upon  the 
goods :  in  the  former  the  (hip  and  tackle  are  liable,  as  well  as 
the  perfon  of  the  borrower  ;  in  the  latter,  for  the  moft  part, 
recourfe  muft  be  had  to  the  perjon  only  of  the  borrower. 
Another  obfervation  is,  that  in  a  loan  upon  bottomry,  the 
aValinCom.  lender  runs  no  rifk  though  the  goods  fliould  be  loft;  and 
^'  ^'  upon  refpondentia,  the  lender  muft  be  paid  his  principal  and 

intereft,  though  the  fliip  perifli,  provided  the  goods  are  fafe. 
But  in  all  other  refpeds,  the  contra6l  of  bottomry  and  that  of 
refpondentia  are  upon  the  fame  footing  ;  the  rules  and  deci- 
fions  applicable  to  one,  are  applicable  to  both;  and  therefore  in 
the  courfe  of  our  enquiries,  they  fhall  be  treated  as  one  and  the 
fame  thing,  it  being  fufficieiU  to  have  once  marked  the  diftinc- 
tion  between  them. 

Thefe 
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Thefe  terms  are  alfo  applied  to  another  fpecies  of  contra£t,  C    H   A   P. 

■     •  ■  XXI 

which  does  not  exadly  fall  within  the  defcription  of  either;   v^,,-^--,,,^ 

namely,  to  a  contraft  for  the  repayment  of  money,  not  upon   2  Biackf.  Com. 

the  (hip  and  goods  only,  but  upon  the  mere  hazard  ot    tlie   27. 

voyage  itfelf;  as  if  a  man  lend  1000/.  to  a  merchant  to  be. 

employed  in  a  beneficial  trade,  with  a  condition  to  be  repaid 

with  extraordinary  intereft,  in  cafe  a  fpecific  voyage  named  in 

the  condition  fliall  be  fafely  performed  :   which   agreement  is 

fometimes  called  fcernis  nautlcum  or  ujura  marilima.     But  as  Molloy,  lib.  j. 

this  fpecies  of  bottomry  opened  a  door  to  gaming  and  ufurious 

contra6ls,  efpecially  in  long  voyages,  the  legiflature,  at   the 

time  it  fuppreffed  infurances  upon  wagering  policies,  introduced 

a  claufc,  by  which  it  was  enaded,    "  That  all  fums  of  money  15  Geo,  II. 

"  lent  on  bottomry,  or  at  refpondentia  upon  any  fhip  or  fliips  ^-  37-  ^-S* 

*'  belonging  to  his  Majefty's  fubje61s,  louml  to  or  from  the  Eajl 

**  Indiesy  Ihould  be  lent  only  on  the  fhip,  or  on  the  merchan- 

"  dize  or  effe6ls,  laden  or  to  be  laden,  on  board  of  fuch  fhip, 

*'  and  fliould  be  fo  expreffed  in  the  condition  of  the  faid  bond  ; 

**  and  the  benefit  of  falvage  fliould  be  allowed  to  the  lender 

*'  his  agents  or  afligns,  who  alone  fliould  have  a  right  to  make 

«  afTurance  on  the  money  fo  lent,  and  in  cafe  it  fhould  appear 

"  that  the  value  of  his  fliare  in  the  Hiip  or  in  the  merchandizes 

**  or  effefts  laden  on  board  of  fuch  fliip,  did  not  amount  to  the 

«  full  fum  or  fums  he  had  borrowed  as  aforefaid,  fuch  borrower 

"  fliould  be  refponfible  to  the  lender  for  fo  much  of  the  money 

"  borrowed,  as  he  had  not  laid  out  on  the  fliip  or  merchandizes 

"  laden  thereon,  with  lawful  interefl;  for  the  fame,  in  the  pro- 

«*  portion  the  money  not  laid  out  fliould  bear  to  the  whole 

«  money  lent,  notwithftanding  the  fliip    and  merchandizes 

«  fhould  be  totally  loft." 

This  ftatute  has  entirely  put  an  end  to  that  fpecies  of 
contraft  which  was  laft  mentioned,  namely,  a  loan  upon  the 
mere  voyage  itfelf,  as  far,  at  leaft,  as  relates  to  India  voyages ; 
but  as  none  other  are  mentioned,  and  as  exprejjio  unius  ejl  ex- 
.  clujio  alten'uSy  thefe  loans  may  be  made  in  all  other  cafes,  as  at 
the  Common  Law,  except  in  the  following  inftance,  which  is 
another  ftatute  prohibition.  The  ftatute  alluded  to  declares,  7  gco.  I.  c.  21: 
that  all  contrafts  made  or  entered  into  by  any  of  his  Majefty's  ^'  ^" 
fubjefts,  or  any  perfons  in  truft  for  them,  for  or  upon  the 
loan  of  any  monies  by  way  of  bottomry,  on  any  fliip  or  fliips 
k  k  3  ia 
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C   H   A    P.   in  the  fervice  of  foreigners,  and  bound  or  defigned  to  trade 

XXI  •  •  . 

^^^,^_^^Li  in  the  Eqft  Indies  or  parts  aforcjaidy  Ihall  be  null  and  void. 

This  aft,  it  fhould  feem,  does  not  mean  to  prevent  the 
king's  fubjefts  from  lending  money  on  bottomry  on  foreign 
Ihips  trading  from  their  own  country  to  their  fettlements  in 
the  Eaft  Indies.  The  purpofe  of  the  ftatute  was  only  to  pre- 
vent the  people  of  this  country  from  trading  to  the  Britijh 
fettlements  in  hid'ia  under  foreign  commifTions,  and  to  en- 
courage the  lawful  trade  thereto. 

It  lately  became  a  queftion  in  the  Court  of  Common  Pleas, 
whether  an  American  fhip  fince  the  declaration  of  American 
independency^  was  a  foreign  fliip,  within  the  flatute  of  the 
Sumner  V,  n  Qeo,  I.  ch.  11.  J.  1.       It  came  before  the  court,  upon  a 

Bkckf.  301.  motion  to  difcharge  the  defendant  out  of  cuftody  upon  entering 
a  common  appearance.  The  defendant  was  held  to  bail  upon 
a  refpondentia  bond,  which  was  executed  by  the  defendant^ 
vvho  was  an  American^  to  fecure  the  payment  of  a  cargo 
{hipped  by  the  plaintiff  on  board  an  American  fhip  in  the  Eajl 
Indies^  homeward  bound  from  Calcutta  to  Rhode-IJland  in 
America.  The  fliip  had  failed  from  England^  and  landed  a 
cargo  of  European  goods  in  Bengal,  previous  to  her  taking  in 
the  cargo,  on  which  the  bond  was  given. 

The  court  were  much  inclined  to  think  the  bond  was  void, 
the  cafe  being  within  the  mifchief  defigned  to  be  remedied 
by  the  a£l.  But  as  the  queftion  was  of  confiderable  confe- 
quence,  they  thought  it  not  proper  to  be  difcuffed  on  this 
fummary  application  :  but  they  ordered  the  defendant  t#  be 
difcharged  on  the  ground,  that  where  it  appeared  from  the 
affidavit  to  hold  to  bail,  that  there  was  a  probability  of  the 
contrast  being  void,  on  which  the  aftion  was  founded,  it 
would  be  wrong  to  detain  the  defendant  in  prifon  :  more  par- 
ticularly as  the  plaintiff  would  by  fuch  means  have  an  oppor- 
tunity of  tampering  with  the  defendant  in  prifon,  and  of 
efcaping  from  the  penalties  of  the  a£l,  by  preventing  the  cafe 
from  being  brought  before  the  court. 

A  loan  upon  the  voyage,  without  a  fecurity  on  the  fhip  or 
goods,  is  entirely  prohibited  by  the  laws  of  France  ;    for  in  the 

marine 
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marine  ordinances  of  that  country,  there  is  a  general  regulation    C    H^  A    P, 
fimilar  to  that  made  here  with  refpetl  to  India  (hips :  "  Faifons    (_^.^ '^.l^^' 
"  defenfes  de  prendre  deniers  a  la  grode  fur  le  corps  et  quillc  du  Oid.  of  Lou. 
"  navire,  ou  far  les  marchandifes  de  fon  chargement,  au  delci  ^^.^^^  ^'  groflc 
*'  deleur  vakiir,  au  peine  de'etre  contraint,  en  cas  de  fraud e^  Avant.  art.  3. 
*'  au  paiement  i^z^  fommes  entieres,  non  obftant  la  perte  ou 
"  prife  du  vafTeau."     And  in  another  place  it  is  faid,  that  Loc.  cit.  art.  15, 
where  a  greater  fum  is  borrowed  than   the  ihip  or  goods  are 
worth,  where   there  is  no  fraud,    the  contraft   is  void,  ex- 
cept as  to  the  amount  of  the  real  value  of  the  fliip  or  goods. 
If  then  the  contraft  be  only  binding  as  far  as  there  is  pro- 
perty to    anfvver  the  loan,    it  follows    that,  by  the  laws  of 
France^    this  contrail  cannot  exift    upon  the  hazard  of  the 
voyage  merely,  unlefs  there  be  a  fecurity  alfo  upon  the  (hip 
or  goods. 

The  contraft  of  bottomry  and  refpondentia  feems  to  de-  ^  Blackft.  Conu 
^uce  its  origin  from  the  cuftom  of  permitting  the  mafter  of 
a  (hip,  when  in  a  foreign  country,  to  hypothecate  the  Ihip  in 
order  to  raife  money  to  refit.     Such  a  permiHion  is  abfolutely  Barnard  v. 
neceffary,  and  is  impliedly  given  him  in  the  very  a£l  of  con-  ]vioof*^Qi^"' 
flitutinff  him  mafler,  not  indeed  by  the  Common  Law,  but  by  fully  reported  la 

...  •  ■  r      r.    •  Hobart,  p.  II, 

the  Marine  Law,  which  in  this  refpeci  is  reafonable  ;  for  it  a 
fhip  happen  to  be  at  fea,  and  fpring  a  leak,  or  the  voyage 
is  likely  to  be  defeated  for  want  of  necedaries,  it  is  better 
that  the  mafter  fliould  have  it  in  his  power  to  pledge  the  fhip 
and  goods  [a]  or  either  of  them,  than  that  the  fhip  fhould  be 
loft,  or  the  voyage  defeated.     But  he  cannot  do  either  for  any  Molloy,  b.  2,' 

C.  2-    f.    14.. 

debt-!^f  his  own  \  but  merely  in  cafes  of  necefTity,  and  for  Leg.  oier.  art, 
completing  the  voyage.   Although  the  mafter  of  the  vefTel  has  ^  ^^^^^^ 
this  power  while  abroad,  becaufe  it  is  abfolutely  neceffary  for 
purpofes  of  commerce  and  navigation  ;  yet  the  very  fame  au- 
thority which  gave  that  power  in  thofe  cafes,  has  denied  it 
when  he  happens  to  be  in  the  fame  place  where  the  owners 
refide.     Thus  the  laws  of  Olercn,  in  the  place  above  cited,  fpeak 
of  the  captain  being  in  a  foreign  country,  and  firft  writing  home 
to  his  owners  for  money,  before  he  takes  money  on  bottomry  .  Laws  of  the 
and  the  laws  of  the  Hanje  Tozuns^  which  were  founded  on  art.  60.  °    ** 

(fl)  That    the   mafter   may  hypothecate  the  goods  as  well   as  the  fhip,  fee 
Salk.  34.  pi.  7. 

k  li  4  thofe 


414  O  F    B  O  T  T  O  M  R  Y 

CHAP,   thofe    of   Okrotiy  fpeak   the   fame  language ;    for    they  fay, 
V  ^J  ^^  J    "  a  mafter  being  in  aj^range  country^  if  neceflity  drive  him 
"  to  it,  may  take  up  money  on  bottomry,  if  he   cannot  get 
Hobart  ir."         *'  it  Without,  and  the  owners  fliall  bear   the   charge.'*     In 
•^y  55-  addition  to  this,  all  the  cafes,  which  have  been  determined  at 

the  Common  Law  upon  the  fubjeft,  feem  to  require  that  the 
(hip  fhould  be  abroad,  as  well  as  in   a  flate  of  necefTity,  to 
juftify  the  captain  or  mafler  in    taking  money  on  bottomry. 
Moliov  1  2.        Molloy  in  exprefs  terms  declares,  that  a  mafler  has  no  power  to 
'^-  "•  ^-  ^^-        take  up  money  on  bottomry,  in  places  where  his  owners  dwell ; 
Mo!ioy,  loc,  cit.  otherwife  he  and  his  eflate  mud  be  liable  thereto. — If,  indeed^ 
the  owners  do  not  agree  in  fending  the  fhip  to  fea,  the  ma- 
jority (hall  carry  it,  and  then  money  may  be  taken  up  by  the 
mafler  on  bottomry  for  their  proportion  who  refufe,  although 
Ord.  ofLou,        they  refide  upon  the  fpot,  and  it   fhali  bind  them  all.     The 
a  la  groffc,  art.  8    two  lafl  rulcs  are  the  fame  with  the  marine  ordinances  of 
'"'^^^  France  upon  that  point :   for  they  alfo  declare,  that  thofe  who 

lend  money  to  the  mailer,  in  the  place  where  the  owners 
refide,  without  their  confent,  fhall  have  no  fecurity  or  hypo- 
thecation, but  on  fuch  part  of  the  fliip  only  as  belongs  to  the 
mafler  himfelF,  even  though  the  money  was  advanced  for  re, 
pairs,  or  for  purchafing  provifions.  But  that  the  fhares  of 
thofe  owners,  who  refufe  to  fend  out  the  fliip,  fhall  be  affefled 
?Valm,  Com.  |^„  ^^^  \q^^  q{  money  to  the  mafler  for  neceffaries.  The 
juflice  and  propriety  of  fuch  a  regulaiion,  are  evident  from 
confidering  that  fuch  a  contrail  was  only  intended  for  the  be- 
nefit of  all  parties  in  thofe  places  where  the  owners  had  nei- 
ther a  refidence,  nor  any  correfpondents. 

Pothier,  Tr.  da  The  contraft  of  which  we  treat  is  of  a  different  nature 
Avant.  not^e,'^  from  almofl  all  others :  but  that,  which  it  moft  nearly  re- 
femblcs,  is  the  contraft  of  infurance :  for  the  lender  on  bot- 
tomry or  at  refpondentia,  runs  almofl  all  the  fame  rifks,  with 
refpe6l  to  the  property  on  which  the  loan  is  made,  that  the 
infurer  docs  with  refpe£l  to  (he  effefls  infured.  There  are, 
however,  fome  confulerable  dilllndions  \,  for  inflance,  the 
lender  fupplies  the  borrower  with  money  to  purchaf®  thofe 
effefts  upon  which  he  is  to  run  the  rifk  :  not  fo  with  the  in- 
furer.    There  are  alfo  various  other  difliriftions. 

But 
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But  however  fimilar  they  may  be   in  other  refpefls,  they    C   II   A    P. 
differ  very  much  in  point  of  antiquity.     We  have  formerly    v^_^,^_^'^ili 
endeavoured  to  fliew,  that  the  contract  of  infurance  w^as  cer-  Vide  the  Intru- 
tainly  unknown  to  the  traders  of  the  ancient  world  :  but  it  is 
equally  clear  that  with  the  contrail  of  bottomry  and  refponden- 
tia,  or  what  was  equivalent  to  it,  th?y  were  perfediy  acquainted. 
In  rhofe  fragments  of  the  famous    fea  laws  of  the  RhodianSy 
which  have  been  preferved  and  tranfmitted  to  our  times,  I 
think  there  are  very  evident  traces  of  this  fpecies  of  contrail. 
In  one  fcdlion  it  is  faid.,  "  that  when  mailers  of  Ihips,  who  Leg,  Rhod; 
**  are  proprietors  of  one  third  of  the  lading,  take  up  mo-    '  ^'  ^^ '  ^^' 
"  ney  for  the  voyage,  whether  for  the  outward  or  homeward 
*'  bound,  or  both  ;  all  tranfadions  fhall  pafs  according  to  the 
*'  writings  drawn  up  between  the  mailer  and  lender,  and  the 
*'  latter  (Iiall  put  a  man  on  board  the  fhip  to  take  care  of  his 
*'  loan."     But  in  another  place,  thefe  laws  fpeak   more  ex- 
plicitly, and  with  a  direfl  reference  to  the  diftinilion  between 
naval  intereft,  and  that  which  is  given  for  a  land  rifk.     "  If  Leg.  Rhod, 
*'  matters  or  merchants  borrow  money  for  their  voyages,  the  ^'^'  ^"■' ^  * 
*'  goods,  freight,  Ihips,  and  money,  being  free,  they  Ihall  not 
"  make  ufe    of  furety-(hip,    unlefs  there  be  fome   apparent 
*'  danger  either  of  the  fea  or  of  pirates.     And  for  the  money 
*'  fo  lent,  the  borrowers  fhall  pay  naval  intercfl"    From  thefe 
two  quotations,  little  doubt  can  be  entertained,  but  that  the 
Rhodians  ufed  to  borrow  and  lend,  upon  the  hazard  of  the  voy- 
age, for  an  increafed  premium.  It  was  formerly  feen,  that  the 
Rhodian  laws  in  general  were  adopted  by  the  Rornans  \  and 
confequently  that  branch  of  them,  which  relates  to  bottomry 
amongft  the  reft  ;    for  you  can  hardly  open  a  book  upon  the 
Roman  law,  but  you  meet  with  chapters,  de  nauiico  foenore.  de  ^'g^^- ''^- 2?.' 

....  .  .  ^"-  3-  Cod.  lib. 

naut'icis  ufurisy  which  plainly  fliew  that  this  contrail  was  well  4-  tit-  33. 
known  to  thejurifls  of  that  diftinguiflied  nation.  It  wasalfo 
called  by  ihem pecunia  trajefiitia  :  becaufc  it  was  given  to  the 
borrower  to  be  employed  by  him  in  commerce  upon  and 
beyond  the  fea.  It  appears  from  Falin,  that  fome  writers  of  -  V=»l»"»  Com.  i. 
the  French  nation  had  fuppofed,  that  this  contracl  was  wholly 
unki^own  to  the  ancients,  and  that  it  was  peculiar  to  France 
alone.  Valin  very  clearly  expofes  the  abfurdity  of  fuch  an  idea  \ 
and  it  feems  to  be  fufficiently  anfwcred,  if  deferving  of  an 
anfwer,  by  what  has  been  already  faid.  In  addition  to  this 
7  we 
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we  may  add,  that  fo  far  from  being  peculiar  to  France^  itha« 

obtained  a  place  in  the  codes  of  all  the  maritime  ftaies,  whofe 

laws  have  been  promulgated,  or  have  been  at  all  famous  in  the 

modern  vi'orld.     In  this  chapter  we  have  already  had  occafion 

to  cite  two  paffages  from  the  judgments,  or  laws  of  Oleron  upon 

Art.  I  and  22,      the  fubjeft,  as  well  as  the  60th  article  of  the  laws  of  the  Hanje 

Liws  of  Wifb.     towns:  and  by  a  reference  to  the  45th  article  of  the  laws  of 

^"^  "*^'  Wijbuy^   it  will  be  found,    the  nature  of  bottomry,  as  well 

as  its  name,  was  perfeftly  known   to  the  makers  of   thofc 

ordinances. 

Le  Guid.  c.  iS.       In  the  Gu'idoriy  indeed,  it  is  fuppofed  that  the  contraB  of 

"  *  '  bottomry  now  in  ufe,  is  not    at  all  the  fame  as  that  which 

was  known  to  the  ancients.     This  authority  is  refpcftable  : 

but  fa6ls  muft  fpeak  for  themfelves  ;  in  addition  to  which,  the 

1  Emerigon,        celebrated  Emerigon  has  obferved,  that  the  alfertion  of  the  au- 
^'  ^  '^'  thor  of  the  Guidon  is  only  true  with  refpeft  to  the  form  which 

the  modern  regulations  have  given  to  this  contrail,  the  true 
origin  of  which  is  loft  in  its  antiquity. 

In  our  definition  of  bottomry  it  was  faid,  that  if  the  (liip  ar- 
rive fafe,  the  lender  fhall  be  paid  his  principal,  and  the  ftipu- 
la.ted  intereft   due  upon  it,    however  much  it  exceed  the  legal 
M-;Toy,lib.    2.    rate.     The  true  principle,  upon  which  this  is  allowed,  is  not 
c.  II.  1.  B.  13.     jj^erg]y  the  great  profit  and  convenience  of  trade,  as  has  fre- 

2  Vczey,  148.      quently  been  urged ;  but  the   rifk  which  the  lender  runs  of 

lofnifT  both  principal  and  intereft  ;  for  he  runs  the  contingency 
aVczey,  154.  of  winds,  leas,  and  enemies.  It  is  therefore  of  the  effence  of 
a  contrail  of  bottomry,  that  the  lender  runs  the  rifk  of  the 
voyage  ;  and  that  both  principal  and  intereft  be  at  hazard  ;  for 
if  the  rifle  go  only  to  the  intereft  of  premium,  and  not  to  the 
principal  alfo,  though  a  real  and  fubftantial  rifk  be  inferted,  it 
is  a  contraft  againil  the  ftatute  of  ufury,  and  therefore  void. 

jz  Annej  itat.  2.  o  ^ 

. .  16.  This  has  been  frequently  fo  determined  in  our  courts  of  law  ; 

Pudiier,  Not.  and  it  is  confonant  to  the  ideas  of  foreign  writers. 

16. 

sivirpky^v.  An  aclion  of  debt   was  brought  upon  an  obligation.     The 

!'!'"■''?■      o  defendant  pleaded  the  ftatute  of  ufury,  and  fliewed,  that  a  ftaip 

Cro.  Jac.  20S.  r  ^  .  * 

went  to  fi(h  in  'Newfoundland^  (which  voyage  might  be  per- 
formed in  eight  months]  and  that  the  plaintiff  delivered  50/ 
to  tlic  defeiiddnt,   to  pay  60/.  upon  the  return  of  the  fliip  off 

D(trt  mouth » 
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Dartmouth:  and  if  the  faid  fhip,  by  occafion  of  leakage  or  tem-  ^    H   A   P 
pert,  (hould  not  return  from  Newfoundland  to  Dartmouth^  then  XXI, 

the  defendant  (hould  pay  the  50/.  only  ;  and  if  tjbe  (hip  never  ^"-^'"V"'^*^ 
returned,  he  (hould  pay  nothing.  And  it  was  held  by  all  the 
court,  not  to  be  ufury  within  the  Itatute.  For  if  the  (hip  had 
ftayed  at  Newfoundland  two  or  three  years,  he  fhould  have  paid 
at  the  return  of  the  fhip  but  60  /.  :  and  if  the  (hip  never  re- 
turned, then  nothing;  fo  that  the  plaintiff  ran  hazard  of  having 
lefs  than  the  intereft  which  the  law  allows ;  and  poflibly,  nei- 
ther principal  nor  intereft. 

This  cafe  was,  upon  another  occafion,  mentioned  in  argu-  Roberts  v. 
tnent  by  one  of  the  judges  on   the  bench  ;  the  principle,  on  T''^'"3yn«>  Cro, 
which  it  was  decided,  was  recognized,  and  the  cafe  itfelf  al- 
Jowed  to  be  law. 

So  alfo  in  another  cafe  of  debt  upon  an  obligation,  conditioned  Joy  v.  Kent, 
to  pay  fo  much  money,  if  fuch  a  (hip  returned  within  fix  months  ^jg. ' 
from  (Jfiend  in  Flanders  to  London^  which  was  more  by  the 
third  part  than  the  legal  intereft  of  money  ;  and  if  (he  do  not 
return,  then  the  obligation  to  be  void  :  the  defendant  pleaded, 
that  there  was  a  corrupt  agreement  betwixt  himfelf  and  the 
plaintiff,  and  that  at  the  time  of  making  the  obligation,  it  was 
agreed  betwixt  them,  that  he  fhould  have  no  more  for  interefl 
than  the  law  permits,  in  cafe  the  fhip  fhould  ever  return  ;  and 
avers  that  the  obligation  was  entered  into  by  covin,  to  evade 
the  flatute  of  ufury,  and  the  penalty  thereof:  upon  this  aver- 
ment the  plaintiff  took  ifTue,  and  the  defendant  demurred. 

Lord  Chief  Baron  Hale. — "  Clearly  this  bond  is  not  within 
the  ffatute,  for  this  is  the  common  way  of  infurancej  and  if  this 
were  void  by  the  flatute  ot  ufury,  trade  would  be  deflroyed. 
It  is  not  like  to  the  cafe,  where  the  condition  of  the  bond  is  to 
give  fo  much  money,  if  fuch  or  fucha  perfon  be  then  alive;  for 
there  is  a  certainty  of  that  at  the  time.  But  it  is  uncertain  and 
a  cafualty  whether  fuch  a  fhip  fhall  ever  return  or  not." 

In  another  cafe  of  debt  upon  an  obligation  for  300/.  the  con-   ^Tid^/'^^Lev 
dltion  was,  that  if  fuch  a  fliip  went  to  Surat  in  the  EaJI  Indies^   54.  i  C. 
and  returned  fafe  ;  or  if  the  owner,  or  the  goods  laden  on  board 
|he  fhip  returned  fafe,  then  the  defendant  was  to  pay  the  princi- 
pal 
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CHAP,  pal  to  the  plaintiff,  and  40  /.  for  each  100  /. ;  but  that  if  the  fiiip 
fhouJd  perilh  by  unavoidable  cafualties  of  fea,  fire,  or  enemies, 
to  be  proved  by  fufFicient  teftimony,  then  the  plaintiff  fhould 
have  nothing.  The  doubt  v^^as,  whether  this  vv^as  an  ufurious 
contra£l :  and  it  was  faid  to  be  fo,  becaufe  the  payment  de- 
pended upon  fo  many  things,  one  of  which  in  all  probability 
would  happen.  But  the  whole  court  held  it  not  to  be  within 
the  flatute. 

Lord  Chief  JuAice  Bndg?nan  took  a  diflinftion  between  a 
bargain  of  this  kind,  and  a  loan  ;  for  where  there  is  a  bargain, 
as  here,  and  the  principal  is  hazarded,  that  cannot  be  within  the 
Ifatute  of  ufury  ;  but  it  is  othervvife  of  a  loan,  where  the  prin- 
cipal is  not  in  danger.  Here  there  are  apparent  rifks  of  the  fea, 
fiie,  and  enemies,  and  the  length  of  the  voyage;  all  of  which 
endanger  fhe  lofs  of  the  principal.  Thefe  bottomry  contrafls 
are  for  the  advancement  of  trade,  and  therefore  judgment  mufl 
be  for  the  plaintiff. 

Thefe  cafes  are  all  uniform  in  the  principle  which  they  go  to 
effablifh,  that,  on  account  of  the  rifk,  the  interefl  fhall  be 
larger  than  the  common  rate  :  but  notwithflanding  this,  a  cafe 
is  to  be  found  in  the  Equity  Reports,  which  direftly  tends  to 
dellroy  the  rule  of  decifion  in  all  thefe  cafes. 

t)an(}y  v  Tur-  ^  P^^*  owner  of  a  fhip  borrowed  money  of  the  plaintiff  upon 
cer,  1  Equity  ^  bottomfv  bond,  payable  on  the  return  of  the  fhip  from  the 
Cafo,Abr.  372.  „^  ,       "^        .        .        ,       ^       .  r    ,         7^    /,   r    ,- 

voyage  fhe  was  then  gomg  m  the  lervice  or  the  hajt  India 

Company^  who  broke  up  the  fhip  in  the  Eajl  Indies ;  and  the 
owners  brought  their  a£lion  againil  the  Company,  and  recover- 
ed damages,  which  did  not,  however,  amount  to  a  full  fatisfac- 
tion.  The  plaintiff  brought  his  bill  to  have  his  proportionable 
fatisfaftion  out  of  the  money  recovered  \  but  his  bill  was  dif- 
miffed,  and  he  was  left  to  recover  as  well  as  he  could  at  law  ; 
for  a  court  of  equity  will  never  afTifl  a  bottomry  bond,  which 
carries  unreajanablc  intercj]. 

This  cafe  conveys  a  very  unmerited  cenfure  upon  bottomry 
bonds,  not  at  all  warranted  by  the  long  chain  of  uniform  de- 
cifions  in  their  favour.  Indeed,  from  the  very  nature  of  the 
contradJ,  they  are  to  carry  the  naval  interefl,  which  is  always 

greater 
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greater  than  land  interefl,  in  proportion  as  the  rifksrun  by  the  C  TI  A  P. 
lender  on  bottomry  are  much  greater  than  thofe  which  a  lender  i^,,„^-._J„„^^ 
upon  common  bonds  incurs  (a). 

To  be  fure  if  a  contradl  were  made,  by  colour  of  bottomry,  4  Com.  Dig. 
in  order  to  evade  the  flatute,  it  would  be  ufurious  and  void,  and  j.  yezey  146, 
highly  deferving  of  all  tlie  ccnfure  and  difcouragement  which  the 
courts,  either  of  law  or  equity,  could  pofTibly  throw  upon  it. 

In  England  ihtn  it  is  clear,  from  thefe  cafes,  that  there  is 
nothing  unlawUil  in  the  contra6l  of  bottomry  :  Imt  fome  writers 
in  foreign  countries  have  endeavoured  to  hold  it  up  to  the  world, 
as  an  illicit  and  an  ufurious  bargain.  Stracchn^  who  has  written  introd.  de 
upon  infurances,  has  introduced  a  long  diffcrtation  to  prove  the  ■""  ^'^'^"'^••^Q^-^'' 
truth  of  this  pofition ;  and  feveral  other  writers  have  either  pre- 
ceded or  followed  him  in  fupport  of  the  fame  doiSlrines.  If,  in- 
deed, the  money  fo  lent  were  given  merely  by  way  of  a  loan,  and 
fuch  excelTive  intereft  were  demanded  for  the  ufe  of  the  money 
only;  there  might  be  force  in  theobje6lion.  But  when  it  is  con- 
fidered  as  the  price  of  the  great  rifl«  incurred,  it  has  not  the  lead 
femblance  ot  ufury ;  it  is  a  fair  and  conrcientiouscontra6l  highly 
beneficial  to  the  commerce  and  general  interells  of  fociety. 

Thefe  authors  have  met  with  very  able  oppofers  in  Pothier  rothier  Ara»- 

and  Emerigon^  who  have  clearly  fhewn  the  fallacy  of  their  doc-  Not.t/^™'^ 

trine  \  and  they  have  proved  to  dcmonflration,  that  even  the  ^^"^^''-  39°- 

fathers  of  the  church  have  acknowledged,  that  this  contraft  has  Loccenius,  lib.  2. 

.    .  c.  6.  Not.  3, 

nothing  in  it  ofFenfive  to  religion  or  good  morals.   Alnioft  all   Kuccusde  Navi- 

the  writers  of  eminence  agree  with  the  two  la  ft  named,  as  to  the  l","?.  so^a^'Biack. 

legality  of  loans  on  bottomry  and  at  rcfpondentia  :  and  it  is  Com.  457. 

now  univerfally  admitted  and  praSlifed  in  all  the  maritime  and 

trading  countries  in  Europe. 

But  as  the  hazard  to  be  run  is  the  very  bafis  and  foundation 
of  this  contraft;  it  follows,  that  if  the  rifk  is  not  rjr:,  the  lender 
cannot  be  entitled  to  the  extraordinary  premium  \  for  that  woivld 
be  to  open  a  door  to  means  by  which  the  ftatutes  of  ufury  might 
be  evaded.  This  was  fo  decided  in  the  Court  of  Chancery. 

(a)  Mr.  Fonblanque  in  his  valuable  edition  of  «  A  Treatife  of  Equity"  his 
fuppofed  that  in  the  above  paflfage  I  meant  to  complain  of  the  interference  of  a  Court 
of  Equity  in  cafes  where  exnrhitant  naval  inttrcfi  was  demanded.  But  a  little  at- 
tention to  the  paffigc  complained  of,  and  alfo  to  what  follows,  will  demonflratc, 
that  I  only  alluded  to  general  cenfures  upon  a  fpecies  of  contja£i  I'o  highly  benefi- 
cial for  commercial  purpofcs.     Set:  Fonbl.  vol,  i,  p.  443. 

The 
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The  cafe  was  upon  a  bottomry  bond,  whereby  the  plaintiff 
was  bound  in  confideration  of  400/.  as  well  to  perform  the 
Dej^uiidei- V.  De-  Voyage  within  fix  months,  as  at  the  fix  months  end  to  pay  the 
peuter,  i  Vern.  ^^^  j^  ^^^  ^^j^  premium,  in  cafe  the  veflel  arrived  fafe,  and  was 
not  loft  in  the  voyage.  It  happened  that  the  plaintiff  never  went 
the  voyage,  whereby  the  bond  became  forfeited,  and  he  nov/ 
preferred  his  bill  to  be  relieved.  Upon  the  former  hearing,  as 
the  (hip  lay  all  the  time  in  the  port  of  London^  and  there  was  no 
hazard  of  lofing  the  principal,  the  Lord  Keeper  thought  fit  to 
decree,  that  the  defendant  fliould  lofe  the  premium  of  40  /.  and 
be  contented  with  his  principal  and  ordinary  interejl.  And  now, 
upon  a  rehearing,  he  confirmed  his  former  decree. 

portlier Tralte  a  With  this  decree,  which  is  equitable  and  juft,  the  Fr^wr^ 
ture,  Not.  38,      Writers  agree.     They  fay,  that  in  fuch  a  cafe,  "L'emprunteur 

z  Vaiia  10.         „  jpgj.^  i^-gj^  oblige  de  rendre  la  fomme  qui  lui  a  ete  pretee,  mais 

"  il  ne  fera  pas  oblige  de  payer  en  outre  la  fomme  qu'il  a  promi* 

**  de  payer  pour  le  profit  maritime ;  car  le  profit  maritime  etant 

*'  leprix  desrifques  que  le  preteur  devoit  courir  des  efiedls  fur 

**  lefquels  le  pret  a  ete  fait,  il  ne  peut  lui  etre  du  de  profit  mari- 

**  time  quand  il  n'a  couru  aucuns  rifques,  ne  pouvant  pas  y  avoir 

"  un  prix  des  rifques,  s'il  n'y  a  pas  eu  de  rifques." 

Vide  the  Appen-  Bottomry  bonds  generally  exprefs  from  what  time  the  rifk 
{hall  commence,  as  that  the  fhip  fliall  fail  from  London  to  fuch 
a  port  abroad,  &c.  In  fuch  cafes,  the  contingency  does  not 
commence  till  the  departure  :  and  therefore  if  the  fhip  receive 

Beawes  Lex        injurv  bv  florm,  fire,  &c.  before  the  beginning  of  the  voyage, 

Me;c    Red.  4th  J      J       '  '  '  o  0  j     o 

edit.  p.  127.  the  perfon  borrowing  alone  runs  the  hazard.  But  if  the  con- 
dition be,  "  that  if  the  fliip  fliall  not  arrive  at  fuch  a  place  by 
fuch  a  time,  then,  8cc."  in  thefe  inftances,  the  contraft  com- 
mences from  the  time  of  failing,  and  a  different  rule,  as  to  the 
lofs,  will  neceflarily  prevail. 

2  Magens,  28.         We  have  fhewn  at  the  beginning  of  this  chapter,  that  the 

*^^'  amount  of  the  loan  on  bottomry  or  refpondentia,  in  this  country, 

is  not  reftrained  by  any  regulation  whatever  ;  although  it  is  in 

many  maritime  ftates  by  exprefs  ordinances:  that  the  only  re- 

19  Geo.  2.  c.  37.  flriftion  in  the  law  of  England  is,  with  refpe£l  to  money  lent  on 

'  ^'  fhips  and  goods  going  to  the  Eajl  Indies^  which,  by  ftatute 

muft  not  exceed  the  value  of  the  property  on  which  the  loan  is 

made. 
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made.     It  remains  then  to  fee  what  thofc  rifks  arc,  to  which    CHAP. 

XXI 
the  lender  undertakes  to  expofe  himfelt.  Thefc  are  for  the  moft    y  ^^^.^^^^j 

part  mentioned  in  the  condition  of  the  bond,  and  are  nearly  the  Vide  th;  A;  pen- 
fame,  againll  which  the  underwriter,  in  a  policy  of  infurance, 
undertakes  to  indemnify,     **  L'lm'iia  hoc fingulariter^  ut  creditor  Roccu5  de Na-a- 
*'  fiiheat  periculum  navigationis^  in  cafibus  fortu'itls   tantutn.'* 
Thefe  accidents  are,  tempefts,  pirates,  fire,  capture,  and  every 
other  misfortune,  except  fuch  as  arife  either  from  the  defefls  of 
the  thing  itfelf,  on  which  the  loan  is  made,  or  from  the  mifcon- 
du6l  of  the  borrower  :  for,  fays  the  liatian  lawyer,  laft  quoted,  a  Valm,  14. 
in  continuation  of  the  above  fentence,  "  Secusejljl  infortunium.^     ^^^^^>  ^'-  "■'. 
*'  vcl  naufragium  ex  culpa  debit  oris  procejj'erity  quia  tunc  creditor 
*'  non  tenetur  de  perlculo^  et  datnno,  in  quod  incurritur  ex  culpa 
*'  vehentis,  prout  infimili  deciditur  in  materia  ajjecurationis^  ut 
*'  quantuincumque  ajjecuratio  Jit  generalise  non  contineat  pericu- 
*'  /w/n,  aut  damnum^  quod faSlo  ajfecurati  contingit." 

It  feems  to  have  been  a  doubt  late  in  the  laft  century,whether  ^^'"^°"  ^• 

'  Wuliiford, 

a  lofs  by  the  attacks  of  pirates  was  a  rifk  which  the  lender  on  Comb.  56. 
bottomry  had  by  his  contraft  undertaken  to  bear  ;    for  it  was 
argued  in  the  King's  Bench,  in  the  reign  of  "James  the  Second. 
But  the  court  were  of  opinion,  that  piracy  was  one  of  the  dan- 
gers of  the  feas  \  and  the  dctendant  had  judgment. 

The  lender  is  anfwerable  likevvife  for  loiTes  by  capture;  or  to 
fpeak  more  accurately,  if  a  lofs  by  capture  happen,  he  cannot 
recover  againft  the  borrower  \  but  in  bottomry  and  refpondentia 
bonds,  capture  does  not  mean  a  mere  temporary  taking,  but  it 
mud  be  fuch  a  capture  as  to  occafion  a  total  lofs.  And  there- 
fore if  a  fliip  be  taken  and  detained  for  a  fhort  time,  and  yet 
arrive  at  the  port  of  deftination  within  the  time  limited,  (if 
time  be  mentioned  In  the  condition),  the  bond  is  not  forfeited, 
and  the  obligee  may  recover. 

This  do(5lrine  was  laid  down  by  the  whole  Court  of  King's  joycs  v.  Wiili- 
Bench,  in  a  cafe  upon  a  bond  of  this  nature  :  the  proceedings  ^"^'^"^  ^-  *^- 

\,-    V.  r  11     n        1        1  t  •  .    .         *=     Mith.  Terra,   23 

on  which  were  tuily  Itated,  when  the  unanimous  opinion  of  Geo.  in. 
the  court  was  delivered  by  Lord  Mansfield. — «  This  comes  be- 
fore the  court  upon  a  motion,  on  the  part  oF  the  defendant, 
for  a  new  trial.     It  was  an  aflion  of  debt  upon  a  bottom! y 
bond  \  the  condition  of  which  was,  that  upon  the  fhip's  fafe 

arrival 
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C  HAP.  arrival  at  Nezv  Tori',  a  certain  fum  of  money  fhould  be  paic]  to 
the  plaintiff;  hut  that  in  cafe  the  fhip  fhould  mifcarry,  be  loft, 
caft  away,  or  taken  by  the  enemy,  the  plaintiff  fliould  have 
nothing.  The  defendant  pleaded  three  pleas :  ii\.,No?i  efl  fac- 
tum ;  2dlv,  That  the  fhip  did  not  arrive  at  hiew  Tork^  the  port 
of  deftination  ;  3dly,  That  the  fliip  was  captured.  Upon  the 
two  firft  pleas  iffue  was  joined  :  and  to  the  laft,  there  was  a 
replication  of  recapture.  The  fa6^s,  which  appeared  in  evi- 
dence on  the  trial,  are  thefe  :  the  jh'rp  was  iaken^  before  her 
arrival  at  New  Torh,  by  two  American  privateers,  which  de- 
tained her  for  one  month,  and  plundered  her  of  her  ftores  ;  at 
which  iime/he  was  ret  ah  n  by  an  EngUJh  privateer  and  carried 
into  Halifax.  The  Admiralty  Court  adjudged  her  to  be  a  good 
prize  to  the  Engliflj  privateer,  and  decreed  that  (he  fliould  be  re- 
ilored  to  the  original  owners,  on  paying  one  eighth  for  falvage: 
that  fhe  proceeded  with  the  remainder  of  her  cargo  to  New  Torky 
and  earned  her  freight:  that  the  value  of  the  fliip  was  not  fuffi- 
cient  to  fatisfy  the  bond.  Thefe  are  the  fafis.  Now  it  is  clear^ 
that,  by  the  law  o^  England^  there  is  neither  average  nor  falvage 
vpon  a  bottomry  bond.  It  was  indeed  contended  at  the  bar  on  the 
part  of  the  defendant,  that  this  cafe  was  within  the  faving  of 
the  bond  ;  for  it  is  provided,  that  in  cafe  of  lofs  by  capture^ 
Sec.  the  bond  {hould  be  void:  and  that  here  there  was  a 
capture,  and  a  detention  for  one  month.  But  upon  confide- 
lation,  we  think  that  a  capture,  within  this  condition,  does  not 
mean  a  temporary  capture^  but  it  fnufi  be  a  total  lofs  :  now  here 
it  was  not  fuch  a  capture  as  to  occafion  a  total  lofs.  The 
voyage  was  not  loll:,  for  the  defendant  purfued  it  and  earned 
his  freight.  Freight  depends  upon  the  fafety  of  the  fhip  ;  and 
as  the  freight  was  earned,  the  fhip  muft  have  arrived  fafe  at 
the  port  of  deftination.  In  whatever  way  we  determine  this 
cafe,  there  muft.  be  a  hardfhip  :  but  we  arc  all  of  opinion,  that 
the  verdift  is  right,  and  that  the  rule  for  a  new  trial  muft;  be 
difcharged." 

From  this  cafe  we  not  only  learn  what  fliall  be  deemed  a 
capture,  within  the  meaning  of  that  word  in  a  bottomry  bond, 
but  we  derive  from  it  a  piece  of  very  effential  information, 
tfatnely,  that  a  lender  on  bottomry,  or  at  refpondentia,  is 
neither  entitled  to,the  beriefit  of  falvage,  nor  liable  to  contri-' 
butc  in  cafe  of  a  general  average.     This  wasexprefsly  faid  hy 

Lord 
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Lord  Mansfield  m  delivering  the  judgment  of  the  court.  His 
Lorddiip's  opinion  is  confirmed  by  the  ftatute  of  the  19th  of 
George  the  Second,  c.  37.  which  allows  the  benefit  of  falvage 
to  lenders  upon  fiiips  or  goods  going  to  the  Eajf-Indies  ;  clearly 
fliewlng  that  there  was  no  fuch  thing  at  the  Common  Law, 
otherwife  there  was  no  occafion  to  make  fuch  a  provifion. 

In  this  refpe6l  our  law  differs  from  that  of  France^  for  the  Le  Guidon, 
ordinances,  and  indeed  it  feems  always  to  have  been  the  cafe  2  Vaim"io, 
in  that  country,  exprefsly  declare,  that  the  lenders  on  bottomry  ^  Eni*"^-  504' 
{hall  be  fubjeft  to  general  or  grofs  average,  in  the  fame  manner 
as  infurcrs  are  upon  policies  of  infurance ;  for  that  as  thefc  < 

contrafis  depend  upon  the  fame  principles,  they  are  fubje£l  to 
the  fame  regulations. 

Our  law  in  this  refpefl  is  different  alfo  from  that  o^  Den- 
mark. This  lately  appeared  in  a  caufe  tried  in  the  King's 
Bench  before  Lord  Kenyon  at  Guildhall. 

It  was  an  aftion  on  a  policy  of  infurance  upon  a  refpondentia  Walpok  v. 
bond  on  fliip  and  goods,  at  and  from  B.  to  C     The  fhip  was     ^^['"^Ifter  Trlni 
Danijl)^  and  an  average  lofs  was  fuflaincd  upon  the  goods  to   '.'-9- 
the  amount  of  6/.  15  x.  percent,  and  the  plaintiff,  as  holder  of  a 
refpondentia  bond,  had  been  called  upon  to  contribute ;  and 
now  brought  his  adion  agalnft  the £nglifh  underwriters  for  the 
amount  of  that  contribution. 

Lord  Kenyon  Chief  Juftice. — "  By  the  law  of  Engiand^  a  Ien« 
der  upon  refpondentia  is  not  liable  to  average  loffes  5  but  is 
entitled  to  receive  the  whole  fum  advanced,  provided  fhip 
and  cargo  arrive  at  the  port  of  deftination.  The  plaintiff 
contends,  that  as  by  the  law  of  Denmark^  fuch  lenders  upon 
refpondentia  are  liable  to  average,  and  bound  to  contribute  ac- 
cording to  the  amount  of  their  intereft,  the  infurer  muft  an- 
fwer  to  them.  The  PaniJJi  Conful  has  proved  that  he  received 
a  judgment  of  the  Court  of  Copenhagen^  the  decretal  part  of 
which  proves  the  law  oi  Denmark  to  be  as  the  plaintiff  has  ftated 
it.  The  opinions  of  feveral  men  of  eminence  in  that  country 
have  been  offered  on  each  fide  :  but  1  rejeft  ihem,  becaufe  the 
folemn  decifion  of  a  court  of  competent  jurifdi6^ion  is  of  much 
gieater  weight,  than  tUe  opinions  of  advocates,  however  emi- 

1 1  ncnt, 
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C   H  A  P.    ncnt,   or  even  than  the  extrajudicial  opinions  of  the  mofl  able 
"^"^^  judges.     It  feeins  as  if  in  this  cafe,  the  underwriters  were 

bound  by  the  law  of  the  country,   to  which   the  contraft 
relates."     Verdift  for  the  plaintiff  [a]. 

It  has  been  faid,  that  if  the  accident  happen  by  the  default 
of  the  borrower,  or  of  the  captain,  the  lender  is  not  liable, 
and  has  a  right  to  demand  the  payment  of  the  bond.  If, 
therefore,  the  fhip  be  loft  by  a  wilful  deviation  from  the  track 
of  the  voyage,  the  ev^ent  has  not  happened,  upon  which  the 
borrower  v.'as  to  be  difcharged  from  his  obligation.  This  has 
been  decided  in  feveral  cafes. 

Wcftern  v.  An  aclion  of  debt  was  brought  upon  an  obligation  for  per- 

Wiiciy.  ^  formancc  of  covenants  in  an  indenture,  wherein  it  was  recited, 

that  fuch  a  fhip  was  in  the  fervice  of  the  Eajl  India  Company, 

and  that  it  was  to  obey  fuch  orders  as  they  or  their  faclors 

{ti)  This  is  not  the  only  cafe,  iii  which  the  infuicrs  have  been  held  liable  to  in- 
demnify, the  infured  ha\ing  been  obliged  by  the  law  of  a  foreign  country  to  pay 
a  larger  lum  than  by  the  laws  of  England  could  have  been  demanded  :  though  to 
be  fare,  in  tiic  cafe  about  to  be  quoted,  there  fetms  to  iiave  been  an  ufnre  pro\ed  j 
and  upon  that  the  learned  judge  much  relied. 


XcA^TTian  V. 


It  was  an  action  on  a  policy,  upon  a  cargo  of  h(h  from  Ni":vfounJlnnd  to  any 
Caiaiet.  V°^^  °f  Spain,  Portugal,  or  Italy,     The  (hip  met  with  bad  weather,  and  put  in(o 

Sitt.  at  Guildh.     AUcatit  and  Leghorn  to  repair.     The  captain  being  owner,  prefented  a  petition  i^> 
ij.er  iiuarj .  ^j^^  commercial  court  of  Fija,  to  adjuft  the  general  average,  as  he  had  put  in  fov 

the  general  benefit  of  all  concerned.  The  court,  according  to  its  ufual  courfc 
.  (which  appears  to  be  a  very  extraordinary  one)  adjufted  the  lofs  by-  charging  tr.e 
cargo  at  its  full  value,  but  the  Ihip  only  at  one  half,  and  the  freight  at  one  third  : 
and  they  alfo  charged  as  a  part  of  the  general  average,  the  feamens  wages  and 
provifions,  while  in  port.  The  defendant,  as  underwriter,  had  paid  into  court  as 
much  as  would  cover  the  average  ;  if  adjufted  according  to  the  memorandum  in 
the  policy,  and  the  law  and  ufagc  of  England.  The  i^uellion  wai,  whether  the 
plaintiff  h.iving  been  compelled  to  pay  beyond  that  fum  according  to  the  calcu- 
lation of  the  fentencc  of  the  court  of  i'ifu,  it  was  conclufive  upon  the  defendant, 
and  the  plaintift'  was  entitled  to  recover  his  average  by  the  fame  ftandard.  The 
plaintiff  called  feveral  brokers,  who  faid,  that  in  repeated  inlhmces  they  had 
adjufted  averages  under  fimilar  fentcnccs  of  the  court  of  7'//j  ;  and  the  under- 
writers, though  with  reluctance,   had  always  paid  them. 

Mr.  Juftice  Bullcr. — '<  On  the  general  law,  the  plaintiff  would  fail;  but  in  aij 
matters  of  trade,  ui'agc  is  n  facred  thing.  I  do  not  like  thefc  foreign  fettkments 
of  average,  which  make  underwriters  liable  for  more  than  the  ftandard  oi  EngUjh 
law.  But  if  you  arc  fatibfied  it  has  been  the  ufagc,  upon  the  evidence  given,  it 
ou^ht  not  to  be  fti.iken."     The  plaintiff  had  a  vcrdidt  accordini;ly. 

iiioulc3 . 
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!hould  give ;  and  that  fhe  was  defigned  for  a  voyage  from  C  H  A  P« 
London  to  Bantam^  and  from  thence  to  China  or  Formoja. 
The  plaintiff  lent  500/.  upon  the  hull  of  the  fhip,  and  the  de- 
fendant covenanted  to  pay,  if  the  fhip  went  from  London  to 
^antaniy  and  returned  from  thence  dire6lly  to  London^  SS'^^'  ' 
if  from  London  to  Bantam^  and  from  ihence  to  China  or  For- 
piofa^  and  returned  to  London  within  24  months,  650  /.  If  Ihe 
returned  not  within  24  months,  then^to  pay  5/.  per  month 
above  650  /.  till  the  36  months  ;  and  if  (he  returned  not  within 
36  months,  then  to  pay  710/.  unlefs  it  can  be  proved  by  /^7/f/v, 
that  the  (hip  returned  not,  but  was  loft  within  36  months. 
The  (hip,  in  fad,  went  from  London  to  Bantam,  and  from 
thence  to  Surat^  and  other  parts,  and  fo  returned  to  Bantam  ; 
and  in  her  voyage  from  Bantam  to  London,  was  loft  within  36 
months :  upon  which  the  prefent  a6lion  was  brought. 

The  court  inclined  to  be  of  opinion,  that  this  (hip  having 
deviated  from  the  voyage  defcribed,  in  going  to  Sarai,  the 
plaintiff  was  not  to  bear  the  lofs,  and  was  confequently  entitled 
to  recover.  They,  however,  took  time  to  deliberate  ;  and 
after  confideration,  gave  judgment  for  the  plaintiff. 

In  another  cafe  of  debt  upon  a  bottomry  bond,  the  dcfen-  v>"iii'am?v. 
dant  pleaded,  that  the  (hip  went  from  London  to  Barbadoes^Jine  Hor-rReportj 

droiatione,  and  afterwards  fhe  returned  from  Barbadoes  towards  i^'"-  Skin.  34,;. 

s.  c. 
London,   and  in  her  return  was  loft  in  voyagio  pmdifto ;  the 

plaintiff  replied,  that  the  fliip  in  her  return  went  from  Barbadoes 
to  Jamaica  ;  and  that  after  a  ftay  there,  (he  returned  from.  7^- 
maica  towards  London,  and  was  loft,  and  fo  (hews  a  deviation,* 
The  defendant  rejoined,  that  (he  was  preffed  into  the  king's 
fervice,  and  fo  was  compelled  to  go  to  Jamaica,  which  is  the 
deviation  pleaded  by  the  plaintiff^  without  this  that  fhe  deviated 
after  (he  was  preffed.  The  plaintiff  demurred,  and  judgment 
was  given  for  the  plaintiff.  The  plea  of  the  defendant  is  not 
good  ;  for  he  pleads  that  the  fhip  went  from  London  to  Bar' 
b^dces  without  deviation,  and  that  in  the  return  ftie  was  loft 
in  the  voyage  aforefaid  :  but  it  does  not  (hew  without  devia- 
tion. Now  the  condition  is  fo  in  exprefs  words,  and  he  ought 
to  fnew  e.vprefsly  that  lie  has  performed  the  words  of  the 
condition. 

\\%  The 
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CHAP.       The  fame  rule  of  decifion  has  been  adopted  in  the  Courts  ot 

XXI.  T7        V, 

\^,„^..,.-..^j    Equity. 

I  Equity  Cafes,       fhe  plaintiff  entered  Into  a  penal  bond  to  pay  4.0X.  per 

Abr.  372.  zCh.    •  ^  .  ^  t    J    ^  t 

Cafc5,  130.  month  for  5c/. :  the  (liip  was  to  go  from  Holland  to  the  Sfanijl? 
ijlandsy  and  to  return  to  England :  but  if  fhe  perifhed,  the  de- 
fendant was  to  lofe  his  50/.  The  fhip  went  accordingly  to  the 
Spanijh  iflands,  took  in  Moors  at  Africa^  then  went  to  Barla- 
doeSy  and  perifhed  at  fea.  The  plaintiff,  being  fued  at  law  upon, 
the  bond,  came  into  equity,  fuggefting  that  the  deviation  was 
through  necejfjty.  But  this  bill  was  difmiffed,  except  as  to  the 
penalty. 

There  is  no  reflriftlon  by  the  law  of  England  as  to  the  per- 
fons,  to  whom  money  may  be  lent  on  bottomry,  or  at  refpon- 
dentia  [a).  In  a  former  part  of  this  woik,  we  gave  the  hiftory 
of  a  flatute  introduced  into  our  code  of  laws,  to  prevent  infu- 
ranees  from  being  made  on  the  fliips  or  goods  of  Frenchmen^ 
ii  Czo.  2.  c.  4.  daring  the  then  exifling  war  with  France.  The  fame  flatuta 
alfo  prohibited  his  majefly's  fubjefts  from  lending  money  on 
bottom.ry  or  at  refpondentia  on  any  (hips  or  goods  belonging 
Le:r  Merc.  Red.  ^0  France^  or  to  any  of  the  French  dominions  or  plantations,  or 
4th  cd.  p.  J28,  ji^g  fubjc61s  thereof:  and  in  cafe  they  fhouid,  fuch  contrafts  were 
declared  void ;  and  the  parties  thereto,  or  the  agent  or  broker 
interfering  therein,  were  to  forfeit  500/.  That  a£t  was  not  of 
Jonpr  continuance,  on  account  of  the  peace,  which  almoft  im- 
mediately followed  it :  and  thefe  reftraints  upon  this  fpecies  of 
contrail  were  never  again  revived  by  any  fubfequent  pofitive 
law  (/"). 

It  frequently  happened,  as  appears  by  the  preamble  to  the 
ilatute,  that  the  borrowers  on  bottomry,  or  at  refpondentia, 
became  bankrupts  after  the  loan  of  the  money,  and  before  the 
event  happened,  which  entitled  the  lender  to  repayment :  by 
which  means  the  debt  could  not  be  proved  under  the  com- 
milfion,  and  the  lenders  were  left  to  fuch  rcdrefs  as  they  could 
obtain  from  the  bankrupt,  who  had  previoufly  given  up  every 

(.■2)  Sec  one  exception  as  to  loans  on  li'.e  fliips  of  foici^ncri  trading  to  the  Eaji 
J';(//fi,  ante  page  4T1. 

(J>)  Sec  the  arguments  as  to  the  legality  of  infuring  the  property  of  an  enemy, 
ente  p.  240,  which  neceffai-ily  tend  alfo  to  prevent  thii  fpecies  of  contraft  from 
Jicijig  entered  into  with  an  enemy. 

thing 
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tiling  to  his  other  creditors.     This  being  likely  to  prove  a  dlf-  CHAP. 

couragement  to  trade,  parliament  was  obliged  to  interpofe  ;    v^^-^^-i*^ 

and  it  accordingly  enabled,  "  That  the  obligee  in  any  bottomry  19GC0. 2.  c.  32. 

*'  or  refpondentia  bond,  made  and  entered  into  upon  a  good  '•  '• 

"  and  valuable  confideration,  bond  fide,  fhould  be  admitted  lo 

*•  claim,  and  after  the  contingency  JJjoidd  have  happened^  to  prove 

**  his  or  her  debt  or  demands  in  rejpc5l  offuch  bond^  in  like  manner 

"  as  if  the  contingency  had  happened  before  the  time  of  the  ijfuing 

*'  of  the  commiffon  of  bankruptcy  againfl  fiich  obligor^  and  fhould 

**  be  entitled  unto,  and  fhould  have  and  receive  a  proportion- 

«  able  part,  fliare,  and  dividend  of  fuch  bankrupt's  elfate,  in 

"  proportion  to  the  other  creditors  of  fuch  bankrupt,  in  like 

*'  manner  as  if  fuch  contingency  had  happened  betore  fuch 

*'  commifTion  ifTued:  and  that  all  and  every  pcrfon  or  perfons, 

*'  againfl   whom   any   commilTion   of  bankruptcy  fhould   be 

*'  awarded,  Ihould  be  dlfcharged  of  and  from  the  debt  or  debts 

"  owing  by  him,  her,  or  them,  on  every  fuch  bond  as  afore- 

**  faid,  and  fhould  have  the  benefit  of  the  fevcral  flatutes  now 

'*  in  force  againll  bankrupts,  in  like  manner,  to  all  intents 

*'  and  purpofes,  as  if  fuch  contingency  had  happened,  and  the 

*'  money  due  in  refpeQ  thereof  had  become  payable  before  the 

*'  time  of  the  ifTuing  of  fuch  commilTion." 

By  the  flatute  books  it  appears,  that  the  maflers  and  mari- 
ners of  fhips  having  taken  upon  bottomry  greater  fums  of  mo- 
ney than  the  value  of  their  adventure,  had  been  accuftomed 
wiltully  to  cafl  away,  burn,  or  otherwife  deftroy  the  fhips 
under  their  charge,  to  the  great  lofs  of  the  merchants  and 
owners;  it  was  therefore  enaded,  "  That  if  any  captain,  mafler,  ig  cha.  2.  c.  6, 
*'  mariner,  or  ether  officer  belonging  to  any  fhip,  fliould  wil-  ^"  ^"* 
*'  fully  cafl   away,  burn,  or  otherwife  deflroy  the  fhip  unto 
*'  which  he  belonged,  or  procure  the  fame  to  be  done,  he  fliould 
*'  fufifer  death  as  a  felon."     The  duration  of  this  aft  having 
been  limited  to  three  years,  it  became  extinft:  but  the  necef-  22and23Cha.i 
fity  of  fuch  a  provifion  was  fo  great,  that  a  fimilar  law  was 
made  a  few  years  afterwards,  and  is  flill  in  torce. 

As  the  commerce  of  the  country  increafcd  to  an  amazing 
degree,  fo  the  cuflom  of  lending  money  on  bottomry  became 
alfo  very  prevalent :  and  as  the  lenders  had  fubje£led  themfclves 
to  great  rifks,  they  began  to  think  it  nccefTary  to  protecl  their 

1  1  3  property. 
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CHAP,  property,  by  infuring  to  the  amount  of  the  rapney  lent.  In 
^  IS  '  ,  a  former  chapter,  much  was  faid  of  the  mode  by  which  in- 
furances  on  fuph  property  were  to  be  efTcfted  ;  and  we  thea 
Vide  ante  c.  r.  faw  fron^  the  cafe  of  Glover  v.  Blacky  tliat  it  was  neceflary  to 
ii^fert  in  the  pohcy  that  the  intereft  infured  was  bottomry  oir 
refpondentia,  and  that  fuch  was  the  law  e^nd  praftice  of  mer- 
chants. From  this  cafe  too  it  is  evident,  that  whep  a  perfon 
has  infured  a  bottomry  or  refpondentia  intereft,  and  he  reco- 
vers upon  the  bond,  he  cannot  alfo  recover  upon  the  poUcy  : 
becaufe  he  has  not  fuftained  a  lofs  within  the  meaning  of  his 
contract;  and  to  fuffer  any  man  to  receive  a  double  fatisfaflionj 
v/ould  be  contrary  to  the  firft  principles  of  infurance  law.  A5 
if  is  merely  a  contrail  of  indemnity,  a  man  fliall  never  receive 
lefs ;  nor  can  he  be  entitled  to  recover  more  than  the  aii^ount 
oj  the  damage  he  has,  in  faft,  fuftained. 
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CHAPTER  THE  TWENTY-SECOND. 

Of  Infurance  upon  Lives. 


A. 


.N  Infurance  upon  Life  is  a  contra6t,  by  which  the  under-    c   H  A   P. 
writer  for  a  certain    fum,   proportioned  to  the  age,    health,    v^™11j 
profefTion,  and  other  clrcumflances  of  the  perfon,  whofe  life  is  i  Pcfththw. 
the  objeft  of  infurance,  engages  that  that  perfon  fhall  not  die  j-q. 
within  the  time  limited  in  the  policy:  or  if  he  do,  that  he  will  Vide  the  Appcn- 
pay  a  fum  of  money  to  him  in  whofe  favour  the  policy  was       ' 
granted.      Thus  if /f.  lend  ico/.  to  B.  who  can  give  nothing  2  Blackft.  Con, 
but  his  pcrfonal  fecurity  for  repayment :  in  order  to  fecure  him, 
in  cafe  of  his  death,  B.  applies  to  C.  an  infurer,  to  infure  his 
Ili'^e  in  favour  of  J.  by  which  means,  if  B.  die  within  the  time 
limited  In  the  policy,  A.  will  have  a  demand  upon  C  for  the 
gmount  of  his  Infurance, 

The  advantages  refulting  from  fuch  infurances  are  many  and  iPofti;thvy-.i;c, 
obvious :  and  moft  of  them  may  be  reduced  under  the  follow- 
ing clafles.  To  perfons  poffeffed  of  places  or  employments  for 
life ;  to  mafters  of  families,  and  others,  whofe  income  is  fub- 
kcl  to  be  determined,  or  lelfened,  at  their  refpeftive  deaths ; 
who,  by  infuring  their  lives,  may  fecure  a  fum  of  money  for 
the  ufe  of  their  families.  To  married  perfons,  where  a  join- 
ture, penfion,  or  annuity,  depends  on  both  or  either  of  their 
lives,  by  infuring  the  life  of  the  perfons  entitled  to  fuch  an* 
Buity,  penfion,  or  jointure.  To  dependents  upon  any  other 
perfon,  during  whofe  life  they  are  entitled  to  a  falary  or  bene» 
faftion,  and  whofe  life  being  infured,  will  enable  fuch  depen- 
dents, at  the  death  of  their  benefa6lor,  to  claim  from  the 
infurers  a  fum  equal  to  the  premium  paid.  To  perfons  wanting 
to  borrow  money,  who,  by  infuring  their  lives,  are  enabled  to 
give  a  fecurity  for  the  money  borrowed.  Thefe,  and  many 
other  advantages,  being  fo  obvious,  the  BIfhop  of  Oxford,  Sir 
Thomas  Alkij)   and  fome  other  gentlemen,   were  induced  to 

U  4  appJy 
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CHAP,    apply  to  Queen  Anne  to  obtain  her  charter  for  incorporating 
XXTI.         them  and  their  fucctflbrs,  whereby  they  might  provide  for  their 

v.^^-^Y"^^-'  fai-nilies,  in  an  eafy  and  beneficial  manner.  Accordingly,  in  the 
year  1706,  hermajefty  granted  her  royal  charter,  incorporating 
them  by  the  name  of  "  The  Amicable  Society  for  a  perpetual 
"  AfTurance  Office,"  giving  them  a  power  to  purchafe  lands, 
an  ability  to  fue  and  be  fued  in  their  corporate  capacity,  and  a 
common  feal  for  the  more  eafy  and  expeditious  management  of 
the  affairs  of  the  Company. 

The  benefits,  which  accrued  to  the  public  from  this  fpecies 
of  contraft,  were  found  to  be  fo  extenfive,  that  another  ofhce 
was  eftablifaed  by  deed  enrolled  in  the  Court  of  King's  Bench 
^'     ^  at  Wejlminjler^  for  the  infurance  of  lives  only.     The  name  of 

this  office  is  the  '■'■Jociety  for  equitable  ajjurance  on  lives  and  Jitr- 
"  vivorJ}}lps."  Befides  this,  the  two  Companies  of  the  Royal 
Exchange  and  London  Affurance,  obtained  his  majelly's  charter, 
to  enable  them  alfo  to  make  infurances  on  lives.  The  charter 
?^>'■  points  out  the  advantages  of  fuch  inftitutions;  for  it  ftates  as 

^f/  the  ground,  on  which  fuch  a  permiffion  is  to  be  granted,  "That 

V*  *'  it  has  been  found  by  experience  to  be  of  benefit  and  advan- 

"  tage,  for  perfons  having  offices,  employments,  eftates,  or 
<'  other  incomes,  determinable  on  the  life  or  lives  of  themfelves 
"  or  others,  to  make  alTurances  on  the  life  or  lives,  upon  which 
*'  fuch  offices,  employnients,  eftates,  or  incomes  are  determi- 
"  nable."  Private  underwriters  alfo  may  enter  into  policies 
of  this  nature,  as  well  as  any  other,  provided  the  party,  mak- 
ing the  infurance,  chafes  to  trull  their  fingle  fecurity. 

The  antiquity  of  this  pra^Ice  cannot  be  very  eafily  afcer- 

tained;  however  v.'e  find  traces  of  it  in  fome  very  old  authors, 

L'- Guidon, f. TO.  ^"^  ^^~^^  F}-ench  book,  eintitled  Le  Guidon^  we  find  it  mentioned, 

arr.  5,  pubhflied  ^g  ^  contra6l  perfe6l!y  well  known,  at  that  time,  in  other  coun- 

tries.     The  author  of  that  book,  however,  tells  us  in  the  fame 

paffage,  that  it  v/as  a  fpecies  of  cqntrafl  wholly  forbidden  in 

France^  as  being  repugnant  to  good  morals,  and  as  opening  a 

„  ^  door  to  a  variety  of  frauds  and  abufes.     Such,  indeed,  the  law 

iValin.  54.  /  .     '      •        ' 

,,  or  France  contmues  at  this  day:  and  infurances  upon  lives  are 

2  Magens,  70.  ...  .  ' 

LcGu'd  1      '-  P''^^^^'^^^'^'^^  ^"  Other  countries  oi  Europe  by  po^tive  regulation. 

The  fdme  French  author  has,  however,  gone  a  little  too  far  iri 

3  afferting. 
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averting,  that  tlie  other  countries,  in  which  they  had  been  till    C  HA  P. 

that  time  encouraged,  were  alfo  obliged  to  forbid  them.    This 

had  not  certainly  taken  place  at  that  time,  as  may  be  inferred 

from  the  66th  article  of  the  laws  of  Wijbuy:  and  in  England 

they  never  had  been  prohibited.     The  learned  Roccus  alfo  takes  Rq^cus  de  Aflec. 

notice  of  them  as  legal  contrads,  and  (Quotes  various  authors  in  ^°^'  ~^' 

(upport  of  his  opinion. 

Thefe  infurances  being  thus  fan6lioned  in  England  by  royal 
authority,  and  the  funds  of  the  different  focietics  having  very 
much  increafed,  and  being  fixed  on  a  liable  and  permanent  r  Mag.  33. 
foandation,  contrafts  of  this  nature  became  fo  much  a  mode  of 
gambling  (for  people  took  the  liberty  of  infuring  any  one's  life, 
without  hcfitation,  whether  conne£led  with  him,  or  not,  and 
the  infurers  feldom  afked  any  queftion  about  the  reafons,  for 
which  fuch  infurances  were  made)  that  it  at  lafl  became  a  fub- 
ie6l  of  parliamentary  difcuffum.     The  refult  of  that  difcuffion    t4Gco.  3.  c.  4S, 
was,  that  a  ftatute  pafTcd,  bv  which  it  was  enafted,  "  Tliat  no      '' 
**  infurance  fnould  be  made  by  any  perfon  or  per  Tons,  bodies 
"  politick  or  corporate',  on  the  life  or  lives  of  any  perfon  or  per^ 
"  fons,  or  on  any  other  event  or  events  whatfoever,  wherciri 
*'  the  perfon  or  perfons,  for  whofe  ufc,  benefit,  or  on  whofe 
♦'  account,  fuch  policies  fliould  be  vndiAt,  Jhould  have  no  inierefl, 
.*'  or  by  way  of  gaming  or  vjngering\  and  every  infurance  made, 
"  contrary  to  the  true  intent  and  meaning  thereof,  fhould  be 
««  null  and  void  to  ail  intents  and  purpofes."     And  in  order 
more  effectually  to  guard  againfl  any  impofition  or  fraud,  and    . 
to  be  the  better  able  to  afcertain,  what  the  iiitereft  of  the  perfon, 
entitled  to  the  benefit  of  the  infurance,  really  was,  it  was  fur- 
ther ena6led,  by  the  fame  ftatute,  "  that  it  fhould  not  be  lawful   Sc£l,  1, 
**  to  make  any  policy  or  policies  on  the  life  or  lives  of  any  per- 
>'  fon  or  perfons,  or  other  event  or  events,  without  Inferting  in 
^'  fuch  policy  or  policies,  the  perfon's  name  interefled  therein, 
*'  or  for  whofe  ufe,  benefit,  or  on  whofe  account,  fuch  policy 
"  was  fo  made  or  undcrAvrote.     And  that  in  all  cafes  where  the   SeiV.  3, 
"  infured  had  an  intereft  in  fuch  life  or  lives,  event  or  events, 
«'  no  greater  fum  (hould  be  recovered,  or  received  from  the  in- 
*'  furer  or  infurers,  than  the  amount  or  value  of  the  interdl 
«'  of  the   infured  in   fuch  life  or  lives,  or  other  event  or 
f  events,'* 

It 
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C    II    A   P.        It  has  been  held  that  a  perfon,  holding  a  note  given  for  money 
^^^bj    won  at  play,  has  not  an  infurable  intereft  in  the  lite  of  the  makei 
of  the  note. 

Dwyer  V.  Edie.  An  a6lion  was  brought  on  a  policy  on  the  life  of  y a  vies  Ruf- 
lh^^l)t'^il  feinrom  the  ift  Q^  June  1784  to  the  ift  oi  June  1785.  Ri^JTett 
v/as  warranted  in  good  health,  and  by  a  memorandum  at  the 
foot  of  the  policy  it  was  declared  that  it  was  intended  to  cover 
the  fum  of  5000/.  due  from  Rnjpll  to  the  plaintiff,  for  which  he 
had  given  his  note  payable  in  one  year  from  the  14th  of  May 
j«3^. — Two  obje£lions  were  made  on  the  part  of  the  defen- 
dant :  ill,  That  part  of  the  confideration  for  the  note  was  mo- 
ney won  at  play  :  2dly,  That  RuJJ'dl  at  the  tim§  he  gave  the 
note  vvas  an  infant. 

Mr.  Juftice  BuUer  nonfuited  the  plaintiff  upon  the  ground 
of  part  of  the  confideration  of  the  note  being  for  a  gaming 
tranfaftion ;  and  therefore  there  was  a  want  of  intereft  in  the 
plaintiff.  But  as  to  the  other  objeQion  on  account  of  infancy, 
the  intereft  muftbe  contingent,  for  Rujfjell  might  or  might  not 
avoid  his  note;  and  he  doubted  much  whether  till  fo  avoided,  the 
note  muft  not  be  taken  againft  a  third  perfon  to  be  the  note  of 
an  adult,  for  the  maker  of  the  note  only  could  take  the  object 
tion  [a]. 

But  a  creditor  has  fuch  an  intereft  in  the  life  of  his  debtor, 

Anderfon  v.        that  he  may  infure  it,  and  recover  upon  the  policy. — Thus  in 

don^Sitdn-'s  in  "  ^"^  a6lion  on  a  policy  of  infurancc  on  the  life  of  Lord  Newhaven 

Trinity  Term       {loxw  the  I  ft  of  December  1702  to  the  ift  oi  December  I7Q?» 
1795-  .  . 

the  only  queftion  made  by  the  defendant  was  as  to  the  plaintiff's 

intereft,  which  it  was  contended  was  not  fufficient  to  take  this 
cafe  out  of  the  ftatute  14  Geo.  3.  c.  48.  It  appeared  in  evi- 
dence that  Lord  Navhaven  was  indebted  to  the  plaintiff  and  a 

Cowpcr   7 "7-  ('')  There  is  a  cafe  of  Roebuck  v.  H<jmmerto'i^  in  which  a  policy  made,  in  orde; 

to  decide  upon  the  fex  of  a  particular  perfon,  was  held  tqfall  within  the  prohibition 

of  this  ftatute.     In  another  cafe,  a  policy  having  been  made,  on  the  event  of  there 

MoHifon  V.  Sta-  being  an  open  trade  between  Great  Britai'i  and  the  province  of  Maryland,  on  or  be- 

p!es.    Sirtings  at  fore  the  6th  July  1778,  'Lord  Mamfield  h\^,  that  it  was  clear  the  plaintitT could  not 

(juildhall.      Mic.  ^      -w       ,  ■  o        "•    1  ■        .  n  ^     r  j  ^  i  >■ 

i»  jj  recover,     ift,  Is  this  an  interclt  within  the  aa?   It  was  made  to  prevent  gambling 

policies.  Every  man  in  the  kingdom  has  an  intereft  in  the  events  of  war  and  peace} 
k,ut  I  dQuht  whether  that  be  an  intereft  within  the  a<?l.  But  adly,  The  policy  is 
void,  by  not  having  the  name  infertcd  according  'a  the  2d  fc^flion  oTJiic  ftatut*. 

■  Mr. 
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Ty(r.  M't<hell  In  a  large  fum  of  money,  part  of  which  debt  had    C   H    A    P. 
been  afTigned  by  them  to  another  perfon  ;  tlie  remainder,  being    v.,^^r-C— ^j 
more  than  the  amount  of  the  fum  infured,  was  upon  a  fettle- 
ment  of  accounts  between  the  plaintiff  and  Mitchell,  agreed  by 
tliem  to  remain  to  the  account  of  Mitchell  only. 

Lord  Kenyon  was  of  opinion,  that  this  debt  was  a  fufficlent 
intereft:  and  faid  that  it  was  fingular,  that  this  queflion  had 
never  been  diredly  decided  before.  That  a  creditor  had  cer- 
tainly an  intereft  in  the  life  of  his  debtor,  the  means  by  which 
he  was  to  be  fatisfied  may  materially  depend  upon  it,  and  at  all 
events  the  death  muft  in  all  cafes  in  fome  degree  lefTcn  the  fc- 
curity.     Verdi6l  for  the  plaintiff. 

So  alfo  in  a  previous  cafe,  where  an  aflion  was  brought  on  Tidfweli  v.  An- 
a  policy  on  the  life  of  William  Holden  from  the  17th  Augujl  f,- p'caf^t? 
1790  to  Augiijl  1791,  and  during  the  life  of  the  plaintiff; 
Holden  had  granted  an  annuity  to  the  plaintiff's  late  brother, 
which  annuity  he  had  bequeathed  to  perfons  not  parties  to  this 
infurance,  having  m.ade  the  plaintiff  executor  of  his  will,  and 
diredled  him  to  make  affurance.  l-oxd  Kenyon  thought  this  a 
fufhcient  interefl  in  the  executor  to  fupport  the  a6ti()n.  The 
caufe  proceeded,  therefore:  but  the  defendant  had  a  verdi(^ 
afterwards  upon  a  different  ground. 

The  remaining  obfervations  and  rules  upon  this  fubjeft  are 
very  few  and  fhort  :  becaufe  thofe  general  rules  and  maxims, 
upon  which  fo  much  has  been  faid  with  regard  to  infurances 
iu  general,  are  alfo  applicable  to  this  fpecies  of  them:  the  fame 
mode  of  conftrudtion  is  to  be  adopted ;  fraud  will  equally  affedl 
the  one  as  the  other;  the  fame  attention  tnuft  be  paid  to  a  rigid  1 

compliance  with  warranties ;  and  ihe  fame  rule?  of  proceeding 
are  to  be  followed. 

With  refpe£l  to  the  rifk,  which  the  underv/riter  is  to  run,  r  ^^^  t 
this  is  ufually  inferted  in  the  policy;  and  he  undertakes  to  an-  VidetneAppcov 
fwer  for  all  ihofe  accidents  to  which  the  life  of  man  is  expofecl 
unlefs  the  cejiuy  que  vie  put  himftlf  to  death,  or  he  die  by  the 
hand  of  juRice.  The  policy,  as  to  the  rifk,  generally  r-ns  in 
thefe  words :  "  The  faid  infurers,  in  confideration  of  the  fum 
♦f  paid,  do  allure,  alTume,  and  proraife,  that  the  faid  A.  J5.  (hall, 

/'by 
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CHAP.    "  by  the  permifTion  of  Almighty  God,  live  and  continue  m 

XXII.        ^^  ^|.^-^  natural  life  for  and  during  the  faid  term,  or  in  cafe  he 

"  the  faid  J.  B.  fhall,  during  the  faid  time,  or  before  the  full 

"  end  and  expiration  thereof,  happen  to  die  by  any  ways  or 

*'  means  whatfoever,  fuicide  or  the  hands  of  jufticc  excepted, 

*'  then,  i^c."     We  fee,  that  this  contraft  exprefsly  fays,  the 

death  muft  happen  within  the  time  limited,  otherwife  the  infu- 

rers  are  difcharged.      But  fuppofe  a  ynortal  zvoiind  is  received 

during  the  exiftence  of  the  policy,  and  the  perfon  languiflics 

till  after  the  term  limited  in  the  contraft,  what  fays  the  law? 

Vide  ante  c.  z.    Agreeably  to  the  decifion  of  this  point,  in  cafes  of  marine  infu- 
p.  31. 

ranees,  not  only  the  caufe  of  the  lofs,  but  the  lofs  itfelf,  mufl 

a6lually  happen,  during  the  time  named  in  the  policy,  other- 
wife  the  infurcrs  are  not  refponfible.  This  very  cafe  was  put 
by  Mr.  Juflice  Willes^  in  his  argument,  when  delivering  the 
Vide  ante  p.  33,  opinion  of  the  court,  in  the  cafe  oi  Lockyer  v.  Offley.  Suppofe, 
faid  the  learned  judge,  an  infurance  upon  a  man's  life  for  a  year, 
and  fome  fliort  time  before  the  expiration  of  the  term,  he  re- 
ceive a  mortal  wound,  of  which  he  dies  after  the  year,  the  in* 
furer  would  not  be  liable. 

But  when  an  infurance  is  made  upon  a  man's  life,  who  goes 
to  fca,  and  the  fliip  in  which  he  failed  was  never  afterwards 
heard  of,  the  queflion,  -whether  he  did  or  did  not  die  within  the 
terna  infured,  is  a  fa6l  for  the  jury  to  afcertain  from  the  circura- 
i^nces  which  (hall  be  produced  in  evidence. 

Psttcifnn  V.  Thus  in  an  aftion  on  a  policy  of  infurance  on  the  life  of  L, 

at  Guildhall.        Maclearie  Efq.  from  the  30th  oi  January  1772  to  the  30th  of 

Jill.  vac.  1780.    January  1778,  it  appeared  in  evidence  that  about  the  28th  of 

I^ovenibcr  1777,  Madeane  failed  from  the  Cape  of  Good  Hope^ 

in  the  Swallow  {loop  of  war,  which  (hip,  not  being  afterwards 

heard  of,  was  fuppofed  to  have  been  lod  in  a  ftorm  off  the" 

Wcflern  I  Hands.     The  queftion  was,  whether  Macleans  die4 

[  434  ]      before  the  30th  oi  January  i'J'j^o.     In  order  to  eftablifli  the 

affirmative  of  that  queflion,  the  plaintiff  called  witneffes  to 

prove  the  (hip's  departure  Irom  the  Cape  with  Maclcane  \  and 

foveral  captains  fwore  that  they  failed  the  fame  day ;  that  the 

Sivalloiu  muft  have  been  as  forward  in  her  courfe  as  they  were 

«a  the  13th  or  14th  oi  Jamtary^  the  period  of  a  moft  violent 

ftornij 
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Horm,  In  which  (he  probably  was  lofl.  Thzii  the  Sicallowwzi  C  H  A  P. 
much  fmallcr  than  their  vefTels,  which,  with  diflicuhy,  wea-  v.,,^,.,^-^^ 
thered  the  llorm. 

Lord  MansJieJd  left  it  to  the  jury,  whether,  under  all  the  cir- 
cumftances,  they  thought  the  evidence  fufficient  to  convince 
them,  that  Madeane  died  before  the  time  limited  in  the  policy ; 
adding,  that  if  they  thought  it  fo  doubtful  as  not  to  be  able  to 
form  an  opinion,  the  defendant  ought  to  have  their  verdi£l. 
The  jury  found  for  the  plaintiff. 

Thefe  Infuranccs,  when  a  lofs  happens  upon  them,  muft  be  Lc>:  Mnc.  Red. 
paid  according  to  the  tenor  of  the  agreement,  in  the  full  f urn  in-        «  '   P-  -94- 
fured,  as  this  fort  of  policy,  from  the  nature  of  it,  being  on  the    ' 
life  or  death  pf  man,  docs  not  admit  of  the  diflinction  between 
total  and  partial  loffes. 

We  have  feen  that  private  perfons,  as  well  as  the  public  com- 
panies, may  be  underwriters  upon  policies  on  lives ;  and  as  they 
frequently  became  bankrupts  after  the  policy  was  underwritten, 
but  before  a  lofs  happened,  it  became  a  queftion,  whether  the 
perfons  intereflcd  in  fuch  inuirances  could  claim  the  monev, 
and  prove  the  debt,  under  the  commiffion,  as  if  the  lofs  had  hap. 
pened  before  it  iffued.      In  the  chapter  immediately  preceding  ViJech.  ai.and 
this,  and  in  one  prior  to  that,  we  took  occafion  to  obferve,  that  '^^'^^'  ^^" 
in  order  to  remedy  an  inconvenience  of  this  nature  with  refpe(5l 
to  marine  infuranccs  and  bottomry  bonds,  a  ftatute  had  paffed 
allowing  creditois,  either  on  fuch  policies,  or  bottomry  and  i^gco.  2.  ch,  ' 
refpondentia  bonds,  to  prove  their  debts  under  the  commifliun,  37-  »••  »• 
as  if  the  lofs  or  contingency  had  happened  prior  to  that  event. 
But  as  the  words  of  the  preamble  to  that  fe£lion  of  the  flatute 
were  fpecial,  relerring  only  to  infuranccs  on  fliips,  and  goods,  or 
contrails  of  bottomry,  it  was  doubtful  whether  it  extended  to 
^pfurances  on  lives,  although  the  words  of  the  enafling  part 
were  very  general,  namely,  *'  the  affured  in  any  pcacy  of  of- 
Jurance,  ijc"    In  fupport  of  this  doubt  it  was  urged,  that  great      r  ^-,-  t, 
inconveniences  would    ollow  from  extending  the  ftatute  to 
thefe  policies,  becaufe  the  rifk  may  remain  unletiled  for  a  long 
and  indefinite  number  of  years.     The  court,  however,  hel'^, 
that  the  ^^^encral  woids  of  the  cnaftin^  part  were  not  rellrain^d 
by  rbc  preamble. 
' .       '  This 
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C   H   A    P.  This  doflflne  was  laid  down  in  an  aftion  on  a  policy  of  in- 

tj^j^lj  furancc  on  the  life  of  y.  H.  Boyd^  lately  gone  to  the  Eaji  Indies^ 

Cox  V.  Liotard,  on  the  event  of  his  dying  between  tlie  5th  of  April  1780,  and 

?4Gca3.  the  5th  oi  Jprll  1783.     The  defendant  pleaded  ;   ift,  Bank- 

Dougi.  Rep.        ruutcv  generally:  and  that  the  caufe  of  aftion  accrued  before  the 
p.  166.  note.  1     ^  t>  V  ' 

bankruptcy  :   2dly,  That  the  policy  zvas  made  prior  to  the  time  cf 

his  becoming  a  bankrupt^  then  the  trading,  petitioning  creditor's 
debt,  cominiflion,  proceedings,  and  certificate  were  fpecially 
fet  out,  and  that  he  was  thereby  difcharged  from  the  faid  policy, 
and  all  debts  due  at  the  time  of  the  bankruptcy,  without  fay- 
ing, that  the  caufe  of  a6tion  accrued  before  the  bankruptc}'. 
To  this  laft  plea  there  was  a  general  demurrer. 

Lord  ^Luisfeld. — "  The  only  queftion  is,  whether  the  'enaB' 
ing  ivsrds  of  this  ftatute,  which  are  general^  fhall  be  reftrained 
by  ihe  preamble^  which  \s  particular.  I  think  they  fliould  not 
be  rcltrained.  The  enafiing  claufe  comprehends  all  infurances, 
and  confequently  infurances  upon  lives.  This  is  exadlly  the  cafe 
of  Patlifon  v.  Banks  [a) ;  for  there  the  preamble  was  particular^ 
but  the  enacting  claufe  was  general.'* 

Mr.  Jullice  IFilles  and  Mr.  Juflice  AJhhurJl  concurred. 

Mr.  Juflice  Buller. — "  In  the  cafe  of  Adace  v.  Cadell^  it  wai 
held,  that  the  enabling  words  of  the  ftatute  of  21ft;  of  Ja.  i. 
c.  19.  were  not  reftrained  by  the  preamble  [h).  The  incon- 
r-  /•  -]  veniences  that  have  been  urged,  are  not  fo  great  as  are  appre- 
hended ;  for  the  creditors  need  not  be  delayed  in  their  dividend. 
When  a  creditor  has  an  infurance  of  this  kind,  he  has  nothing 
xo  do  but  to  lay  it  before  the  commifiTioners,  who  v»ill  make  a 
calculation,  and  lay  afide  as  much  as  will  give  him  a  dividend 
equal  to  that  of  the  other  creditors.  There  mufl  be  judgment 
for  the  defendant." 

It 

(j)  The  queflion  in  Vattljm  v.  Bavh  (Coii;pfrKep.  540.)  arofe  upon  the  7  Gci. 
J.  ch.  31.  which  allowed  perfons,  who  had  given  credit  on  h'lHs,  bonds,  notes,  and 
other  fecuriiies,  payable  at  a  future  day,  and  which  were  not  payable  at  the  bank- 
ruptcy of  the  debtor,  to  prove  them  under  the  commiffion.  The  preamble  to  tlie 
il.itutc  fpcaks  of  fecurities  ojily  for  the  fale  of  goods  and  merchandizes;  but  as  the 
ena>fting  words  were  general,  the  court  held,  that  they  extended  to  a  bond  for  the 
jwyment  of  an  annuity  for  a  term  of  years. 

■  (b)  The  ftatute  cf  jfa?nes  enads,  "  that  if  any  perfon,  at  fuch  time  as  he  ihall 
"  become  bankrupt,  (hal!^  />j  the  conjer.t  oj  titt  true  owner,  &"<-,  have  in  his  pof- 

«  Miya, 
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It  became  a  doubt  In  the  reign  of  King  fVilliani^  when  a   C   H   A  P, 

XXII 
policy  on  a  life  was  to  run  from  the  day  ot  the  date  thereof,  till 

that  day  twelvempnth,  and  the  perfon  died  on  the  day  named, 
whether  the  infurer  was  liable.      The  court  held  that  he  was. 
The  cafe  was  this :  A  policy  of  infurance  was  made  to  infure  sir  Robert  How- 
the  life  of  Sir  Robert  Howard  for  one  year,  from  the  day  of  ^tld  ^fc' "^Ld' 
the  date  thereof;  the  policy  was  dated  on  the  3d  day  of  Sep^  Ravmond48o, 
temher  1697.     Sir  Robert  died  on  the  3d  of  September  1698, 
about  one  o'clock  in  the  morning.     Lord  Holt  held  that  from 
the  day  of  the  date  excludes  the  day,  but   from  the  date  in- 
cludes it  {a)  \  fo  that  the  day  of  the  date  mult  be  excluded  here, 
and  the  underwriter  is  liable. 

Although  from  a  perufal  of  the  note  below,  it  wiW  appear 

that  no  difficulty  could  occur  on  fuch  a  point  at  theprefent  day; 

yet  it  is  ufual,  in  order  to  prevent  difputes,  to  infert  in  the  mo-  vidctheApper.- 

dern  policies  "  the  firjl  and  lajl  dap  included.  *^'^>  ^"-  3- 

» 
Policies  on  lives  are  equally  vitiated  by  fraud  or  falfekood,  as       [  437  J 

thofe  on  marine  infurances;  becaufe  they  are  equally  contra£ts 

of  good  faith,  in  which  the  underwriter,  from  neceffity,  muft 

rely  upon  the  integrity  of  the  infured  for  the  ftatcment  of  clr- 

cumllances.     Indeed,  the  cafe  of  JVittingham  v.  Thornhorough^  \'icle  snte  216, 

which  we  took  occafion  to  cite  in  fupport  of  the  doftrine  laid 

down  in  the  chapter  upon  Fraud  in  Marine  Infurances,  was  a 

«'  feffion,  &c.  any  goods,  &c.  whereof  he  ihall  be  reputed  owner,  the  commiirio- 
"  ners  ihall  have  power  to  fell  the  fame  in  like  manner  as  any  other  part  of  tlic 
<'  bnnkrupt's  eftate."  The  preamble  fays,  <'  whereas  it  often  happens  that  maiyy 
"  pcrfons  before  they  become  bankrupts,  do  convey  their  gtoh  to  other  men,  iipou 
"  good  confideration,  and  yet  retain  the  poffeflion,  and  are  reputed  owners  thereof, 
"  &c."  The  court  in  Mace  v.  Cadell  {C.oivp.  232.)  Iield,  that  the  ftatute  extended 
to  the  goods  of  a  third  fer Jon,  which  he  allowed  the  bankrupt  to  kceppoffcCon  of, 
as  well  as  to  thofe  which  originally  belonged  to  the  bankrupt,  although  the  pream- 
ble fpeaks  only  of  the  bankrupt'^  triginal  property, 

(a)  In  the  law  books,  not  perhaps  much  to  the  honour  of  the  profeffion,  thii 
diftinftion  taken  by  my  Lord  Holty  was  at  one  time  held  to  be  law,  at  others  not ; 
fomelimes,  thefe  expreflions  were  held  to  mean  the  fame  thing;  at  others  to  be  quite 
different.  In  the  year  1777,  however,  this  glaring  abfurdity  was  cntireiy  done 
away,  and  the  Court  of  King's  Bench  unanimoufly  held,  after  much  deliberation, 
that  they  mean  the  fame  thing  ;  that  they  fliall  either  be  excliifive  or  inclufu  e,  ac- 
cording to  the  context  and  fubjeft  matter,  and  Ihall  be  fo  conllrued  as  molt  effec- 
tually to  fupport  the  decil*  of  the  parties,  and  not  to  dellroy  them.  Sec  Lord 
MiinifieU'i  very  elaborate  argument  upon  this  occafion,  in  which  all  the  cafes  are 
/ujly  itatcd  and  confidercd,    Pugh  v,  the  Duke  of  Lieds,    Coiffet's  Reports  714. 

policy 
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C    HAP.    policy  upon  a  life  infurance. — In  another  cafe,  the  principles  of 
\_J-l  ii^'    fraud  were  confidered  as  far  as  it  affefts  this  contract. 

Stackpolc  V.  It  was  an  aBion  on  a  policy  of  infurance  for  i  co/.  at  four 

Sinioi),  Sittings  .  .  _     ^  -' 

at  Guildhall.  gumcas  per  cent,  in  cafe  Dntry  Sheppey  fhould  die  at  any  time 
Hihry  Vac.  between  the  ift  of  ^prll  1777  and  the  ill  of  April  1778,  both 
days  included,  and  during  the  life  time  of  John  Sheppey y  the 
father  of  Drury :  but  in  cafe  the  faid  John  fhould  die  before  the 
laid  Drury^  the  policy  to  be  void  ;  the  queflion  was,  as  to  the 
jeprefentation  of  the  life  at  the  time  of  the  infurance.  The  in- 
terefl  in  the  infurance  was  900/.  due  from  Drury  Sheppey  to  the 
plaintiff.  It  was  admitted,  that  the  life  expired  within  the  time 
limited  in  the  policy.  Drury  Sheppey  had  a  place  in  the  Cuftom- 
houfe  of  Ireland^  and  was  in  bad  circumffances.  He  went  to 
the  South  of  France  for  the  benefit  of  his  health,  or  to  avoid  .his 
creditors,  and  there  died.  The  broker,  who  efFefted  thepolicy» 
told  the  underwriters  that  the  gentleman,  for  whom  he  adled, 
would  not  warrant,  but  from  the  account  he  (the  broker)  had 
.♦■cceived,  he  believed  it  to  he  a  good  life. 

Lord  Mansfield. — "  As  to  the  interefl,  this  policy  may  be 
confidered  as  a  collateral  fecurity  for  the  debt  due  to  the  plain- 
tiff. Where  there  is  no  warranty,  the  underwriter  runs  the  rifl: 
of  its  being  a  good  life  or  not.  If  there  be  a  concealment  of  the 
knowledge  of  the  flate  of  the  life,  it  is  a  fraud.  It  is  a  rule  that 
every  fubfequcnt  underwriter  gives  credit  to  the  reprefentation 
made  to  the  firft  5  and  it  is  allowed  that  any  fubfequent  under- 
writer may  give  in  evidence  a  mifreprefentation  to  the  firft.  The 
broker  here  does  not  pretend  to  any  knowledge  of  his  own,  but 
fpeaks  from  infor?nation.  There  is  no  fraud  in  him."  There 
•was  a  verdift  for  the  plaintiff. 

Even  where  there  is  an  exprefs  warranty,  that  the  perfon  is 
in  good  health,  it  is  fuflficient  that  he  is  in  a  reafonable  good 
r  4.78  1  ^''^^  of  health;  for  it  never  can  mean,  that  the  cejlui  que  vie  is 
perfeftly  free  from  the  feeds  of  diforder.  Nay,  even  if  the  per- 
fon, whofe  life  was  Infured,  laboured  under  a  particularinfirmify, 
if  it  can  be  proved  by  medical  men  that  it  did  not  at  all,  in 
their  judgment,  contribute  to  his  death,  the  warranty  of  heahh 
has  been  fully  complied  with  j  and  the  infurer  is  liable. 

Thus 
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Thus  in  an  ailion  on  a  policy  made  on  the  life  of  Sir  yunies    C    y^^A   P. 
J^o/s  for  one  year  from  05iober  1759  to  Oclober  1 760,  ijOarranled    \^^^,f^^L„^ 
in  good  health  at  the  time  of  making  the  policy  :  the  faft  was,  that  P.ofs  v.  B'  vd- 
on  fames  had  received  a  wound  at  the  battle  of  La  Fehlt  iri  the  K^p.  p.  31.'. 
year  I747>  in  his  loins,  which  had  occafioned  a  partial  relaxa- 
tion or  palfy,  fo  that  he  could  not  retain  his  urine  or  fceces^  and 
which  was  not  mentioned  to  the  infurer.    Sir  James  died  of  a 
malignant  fever  within  the  time  of  the  infurance.   All  the  phy- 
ficians  andlurgeons,  who  were  examined  for  the  plaintiflf,  fvvorc, 
that  the  wound  had  no  fort  of  connexion  with  the  fever;   and 
that  the  want  of  retention  was  not  a  diforder,  which  (hortened 
life,  but  he  might,  notwithftandlngthat,  have  lived  to  the  com- 
mon age  of  man:  and  the  furgeons,  who  opened  him,  faid,  that 
his  intellines  were  all  found.    There  was  one  phyfician  exa- 
mined for  the  defendant,  who  faid,  the  want  of  rctenticm  was 
paralytick  ;  but  being  aflced  to  explain,  he  faid,  it  was  only  a 
local  palfy,  arifing  from  the  wound,  but  did  not  affeft  life  :  but 
on  the  whole  he  did  not  look  upon  him  as  a  good  life. 

Lord  Mansfield. — "  The  queftion  of  fraud  cannot  exift  in  this 
cafe.  When  a  man  makes  infurance  upon  a  life  generally^ 
without  any  reprefentation  of  the  flate  of  the  life  infured,  the 
infuiers  take  all  the  rifk,  unlefs  there  was  fome  fraud  in  the 
pcrfon  infuring,  either  by  his  fupprcfiing  fome  circumftances, 
which  he  knew,  or  by  alledging  what  was  falfe.  But  if  the 
perfon  infuring  knew  no  more  than  the  infurer,  the  latter  takes 
the  rifk.  In  this  cafe  there  is  a  warranty,  and  wherever  that  is 
the  cafe,  it  mufl:  at  all  events  be  proved,  that  the  party  was  a 
good  life,  which  makes  the  queftion  on  a  warranty  much  larger 
than  that  on  fraud.  Here  it  is  proved  that  there  was  no  repre- 
fentation at  all,  as  to  the  flate  of  life,  nor  any  queftion  afked 
about  it :  nor  was  it  necefifary.  Where  an  infurance  is  upon  a 
reprefentation,  every  material  circumftance  flbould  be  mention- 
ed, fuch  as  age,  way  of  life,  &c.  But  where  tliere  is  a  warr-anty, 
then  nothing  need  be  told  ;  but  it  muft  in  general  be  proved,  f  439  1 
if  litigated,  that  the  life  was,  infa5fy  a  good  one,  and  fo  it  may 
le^  though  he  have  a  particular  infir^nity.  The  only  queftion  is, 
%vhether  he  was  in  a  reafonable  good  flate  of  health,  and  fuch  a  life 
as  ought  to  be  infured  on  common  terms.*'  The  jury,  upon  this 
dire6Hon,  ^vithout  going  out  of  court,  found  a  verdi61  for  the 
plaintiff. 

mm  In 
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CHAP,         In  a  fubfequent  cafe,  the  fame  rule  of  decifion  was  recom- 

xxii 
.^^^      /,     mended  and  enforced.     It  was  an  aflion  on  a  policy  on  the  life 

Willis  V  Poole,  of  Sir  Simeon  Stuart  Bart,  from  the  I  ft  of  April  1779  to  the  ill 
baU,  Eafter  Vac-  of  April  1780,  and  during  the  life  oi  Eliza  Edgky  Ewer^  This 
'"    •  policy   contained  a   warranty  that  Sir  Simeon  was  about  57 

years  of  age,  and  in  good  health  on  the  iiih  of  May  1779,  and 
that  Mrs.  Eiverwas  about  78  years  of  age.  The  defendant  at 
the  trial  admitted,  that  Sir  Simeon  and  Mrs.  Ewer  were  of  the 
refpeftive  ages  mentioned  in  the  warranty  ;  that  he  died  before 
the  ift  of  April  17S0,  and  that  (he  was  living.  Two  queftions 
were  intended  to  have  been  made  ;  ift,  As  to  the  plaintiff's  in- 
tereft  :  2d,  On  the  warranty  of  health.  The  former  was  dif- 
pofcd  of,  by  the  plaintiff  having  proved  a  judgment  debt.  As  to 
the  latter,  it  appeared  in  evidence,  that,  although  Sir  Simeon 
was  troubled  with  fpafms  and  cramps  from  violent  fits  of  the 
gout,  he  was  in  as  good  health,  when  the  policy  was  under- 
written, as  he  had  been  for  a  long  time  before.  It  was  alfo 
proved  by  the  broker,  who  effefted  the  policy,  that  the  under- 
writers were  told,  that  Sir  Simeon  was  fubje6l  to  the  gout.  Dr. 
Heberden  and  other  gentlemen  of  the  faculty  wci'e  examined, 
who  proved  that  fpafms  and  convulfions  were  fymptoms  inci- 
dent to  the  gout. 

Lord  Mansfield. — "  The  iraperfeflion  of  language  Is  fuch,that 
we  have  not  words  for  every  different  idea;  and  the  real  inten- 
tion of  parties  muil:  be  found  out  by  the  fubjeft  matter.  By  the 
prcfent  policy,  the  life  is  warranted,  to  fome  of  the  underwri- 
ters in  healthy  to  others  in  good  health ;  and  yet  there  was  no 
difference  intended  in  point  of  fa£t.  Such  a  zvarranty  can  never 
mean  that  a  man  has  not  the  feeds  of  a  dif order.  We  are  all 
born  with  the  feeds  of  mortality  in  us.  A  man,  fubjeft  to 
the  gout,  is  a  life  capable  of  being  infured,  if  he  has  no  ficknefs 
{  A'o  ^  ^^  ^li^  iimt  to  make  it  an  unequal  contraft."  There  was  a  ver- 
dift  for  the  plaintiff, 

Vi^eanie,el,,i9.  ^^  ^  former  chapter  we  faw,  that  when  the  rifk  is  entire,  and 
it  is  once  begun,  there  fhall  be  no  apportionment  or  return  of 
premium,  though  it  fhould  ceafe  the  very  next  day  after  it  com- 
menced. The  fame  rule  is  applicable  in  every  refpe^l  to  the 
premium  on  life  infurances ;  for  the  contradl  is  entire,  and  if 
the  perfon  whofe  life  is  infured,  fhould  put  an  end  to  it  the  next 

day 
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day  after  the  rlfk  commences,  though  the  underwriter  is  dif-  C    JI    A   P. 

•  •  XXII 

charged,  there  would  be  no  return  of  premium.  This  has  never    v^_^^~^^-^^ 

been  decided  in  any  judicial  determination  exprefsly  on  the  point, 

but  it  has  frequently  been  declared  to  be  the  law  upon  the  fubjeil 

by  the  learned  judges  in  the  courfe  of  argument,  when  return 

of  premium  on  marine  infurances  was  the  point  under  difcuffion. 

This  was  particularly  done  in  the  cafe  of  Tyrie  v.  Fletcher^  Cowper,  669. 

by  Lord  Mansfield^  when  delivering  the  judgment  of  the  court. 

*'  There  has  been  an  inftance  put,"  faid  his  Lordfhip,  "  of  a 

*'  policy  where  the  meafure  is  by  time,  which  feems  to  me  to 

'*  be  very  ftrong  and  appofite  to  the  prefent  cafe  \    and  that  is 

*'  an  infurance  upon  a  man's  life  for  twelve  months.     There 

"  can  be  no  doubt  but  the  rifk  there  is  conftituted  by  the  mea- 

"  fure  of  time,  and  depends  entirely  upon  it  :    for  the  under- 

"  writer  would  demand  double  the  premium  for  two  years, 

"  that  he  would  take  to  infure  the  fame  life  for  one  year  only. 

"  In  fuch  policies,  there  is  a  general  exception  againfl  fuicide. 

"   If  the  perfon  puts  an  end  to  his  own  life  the  next  day,  or  a 

*'  month  after,  or  at  any  other  period  within  the  twelve  months, 

"  there  never  was  an  idea  in  any  man's  brcall,  that  part  of  the 

**  premium  fhould  be  returned." 

Afterwards  in  the  cafe  oS.  Bermon  v.  IVcodhridge^  Lord  Mam-  p  u^'ss,  758. 
field  laid  down  the  fame  dodlrine.     "  In  an  infurance  upon  a 
"  life,  with  the  common  exception  of  fuicide,  and  the  hands 
*'  of  juftice,  if  the  party  is  executed,  or  commit   fuicide,  in 
"  twenty-four  hours,  there  fhall  be  no  return." 

From  thefe  opinions  which  have  been  frequently  repeated  in 
other  cafes,  the  lavv  upon  the  fubjeft  of  return  of  premium,  as 
applicable  to  life  infurances,  feems  perfe81y  afcertained  ;  be- 
caufe  except  in  the  cafe  of  fuicide  or  a  publick  execution,  the 
queftion  can  never  arife. 
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CHAPTER    THE    TWENTY-THIRD. 


Of  Infurance  againfl  Fire. 


CHAP.      A  ^  infurance  of  tlils  fort  is  a  contrafl,  by  wliich  the  infurer, 
,^^^^^^-  in  confideration  of  the  premium  which  he  receives,  under- 

takes to  indemnity  the  infured,  againfl  all  lofles,  which  he  may 
fuftain  in  his  houfe,  or  goods,  by  means  of  fire,  within  the  time 
limited  in  the  policy.  To  enter  upon  a  detail  of  the  various  ad- 
vantages, which  mankind  have  derived  from  this  fpecies  of  con- 
trafl,  would  be  a  walle  of  time;  becaufe  they  are  obvious  to 
every  underftanding.  As  little  does  it  fall  within  the  compafs 
of  my  plan  to  enumerate  the  various  offices  that  have  been  in- 
flituted  for  the  purpofe  of  infuring  property  againft  fire  ;  or  the 
rules  and  regulations,  bv  which  they  are  federally  governed. 
Some  of  them  have  been  inflituted  by  royal  charter  ;  others  by 
deed  inrolled  ;  and  others  give  fecurity  upon  land  for  the  pay- 
ment of  lofFes.  The  rules,  by  which  thefe  focieties  are  governed, 
are  eUablinied  by  their  own  managers,  and  a  copy  given  toeve- 
jcfrH.  Biackft.  ry  perfon  at  the  time  he  infures  ;  fo  that,  by  his  acquiefcencc, 
''•■^  he  fubmits  to  their  propofals,   and  is  fully  apprized  of  thofe 

rules  upon  the  compliance  or  non-comphance  with  which,  he 
will  or  v\'ill  not  be  entitled  to  an  indemnity. 

The  conllruflion  to  be  put  upon  thofe  regulations,  has  but 
fcldom  become  the  fubjeti  of  judicial  enquiry  ;  three  inftances 
only  having  occurred  in  our  refearches  upon  this  occafion.  In 
the  propofals  of  the  Lcndon  AfTurance  Company,  and  fome  of 
the  other  offices,  there  is  a  claufe  by  which  it  is  provided,  that 
they  do  not  hold  themfelves  liable  for  any  lofs  or  damage  by  fire, 
happening  by  any  invafion,  foreign  enemy,  or  atty  military  or 
ufurped  pozver  whdiitocv&r.  It  became  a  quellion,  what  fpecies 
of  infurrcdion  ihould  be  deemed  a  military  or  ufurped  power 
within  the  meaning  of  this  provifo.  It  was  held  by  the  court  of 
Common  Pleas,  againfl:  the  opinion  of  Mr.  Juflice  Goidcly  that 

it 
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it  could  only  mean  to  extend  to  houfes  fet  on  fire  by  means  of  an   C   H   A  ?. 

XXIII 
invafion  from  abroaJ,  or  of  an  internal  rebellion,  when  armies   v„^,-..^^-,li 

are  employed  to  fupport  it. 

The  cafe  in  which  this  queftion  arofe,  was  an  a6lIon  of  cove-  Ddnkwater  v. 
nant  againll  the  defendants  upon  a  Policy  of  Infurance  of  a  ort't^Loiidon 

malting  office  of  the  plaintiff's  at  Norwich  from  fire,  in  which  Ai:urancc, 

°  ..  .  a  Willon  363. 

policy  there  was  a  provifo  that  the  corporation  (hould  not  be 

liable  in  cafe  the  fame  fhould  be  burnt  by  any  invafion  by  foreign 
enemies,  or  any  military  or  ufurped  power  whatfoever,  and  that 
the  defendants  had  not  kept  their  covenants,  to  the  plaintiff's 
damage.  The  defendants  plead  firll  the  general  iffue,  that  they 
have  not  broke  their  covenants,  and  thereupon  iffue  is  joined, 
2dly.  They  plead  that  it  was  burnt  by  an  ufurped  power  \  the 
plaintiff  replies,  that  it  was  not  burnt  by  an  ufurped  power,  and 
thereupon  ifTue  is  alfo  joined.  This  caufe  was  tried  at  Norwich 
afTizes  ;  a  verdift  was  given  for  the  plaintiff,  and  469/.  damages, 
fubje6l  to  the  opinion  oi  the  court,  upon  the  following  cafe, 
viz.  That  upon  Saturdny  the  27th  of  November^  a  mob  arofe  at 
Norwich  upon  account  of  the  high  price  of  provifions,  and 
fpoiled  and  deflroyed  divers  quantities  of  flour  ;  thereupon  the 
proclamation  was  read,  and  the  mob  difperfed  for  that  time.  Af- 
terwards another  mob  arofe,  and  burnt  down  the  making  office 
in  the  policy  mentioned.  The  queftion  is,  whether  tne  plain- 
tiff is  entitled  to  recover  in  this  a£lion.  This  cafe  was  twice 
argued  at  the  bar,  and  the  court  took  time  to  deliberate  ;  after 
which,  as  the  judges  differed  in  opinion,  they  delivered  their 
opinionsy^r/a///w. 

Mr.  Juflice  Gould  was  of  opinion,  that  the  malting  office 
being  burnt  by  the  mob,  who  rofe  to  reduce  the  price  of  pro- 
vifions, the  fame  was  burnt  by  an  ufurped  power^  within  the 
true  intent  and  meaning  of  the  provifo  in  the  policy  :  to  fhew 
that  it  was  an  ufurped  power  for  any  perfons  to  afTemble  them-; 
felves,  to  alter  the  laws,  to  fet  a  price  upon  viduals,  Sec.  he 
cited  Popham  122,  where  it  is  agreed  by  the  juftices,  that  to 
attempt  fuch  a  thing  by  force  is  felony,  if  not  treafon  ;  and 
therefore  judgment  ought  to  be  for  the  defendant. 

Mr,   Juflice  Bathurfi. — "  The   words  «  ufurped  pnuer^* 

ill  the  provifo,  according  to  the  true  innport  thereof,  and  the 

iii"!  3  meaning 
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CHAP,  meaning  of  the  parlies,  can  only  mean  an  invafion  of  the  king- 
XXIII.  jgj^  ]^y  foreign  enemies  to  give  laws  and  ufurp  the  government 
thereof,  or  an  internal  armed  force  in  rebellion,  affuming  the 
power  of  government  by  making  laws,  and  punilhing,  for  not 
obeying  thofe  laws.  '  The  plea  alledges  that  the  malting  office 
was  burnt  by  an  ufurped poiver  unlawfully  exercifed,  but  does 
not  charge  that  ufurped  power  as  a  rebellion,  that  a  mob  rofe 
at  Norzvich  on  account  of  the  price  of  viduals,  and  as  foon  as 
the  proclamation  was  read,  they  difperfed;  therefore  judgment 
ought  to  be  for  the  plaintiff." 

Mr.  Jufl-ice  CUve. — "  The  words  mull  mean  fuch  an  ufurped 
power  as  amounts  to  high  treafon,  which  is  fettled  by  the 
25th  of  Edward  Third.  The  offence  of  the  mob  in  the 
pvefent  cafe  was  a  felonious  riot,  for  which  the  offenders  might 
have  fuffered  ;  but  it  cannot  be  faid  to  be  an  ufurped  power  ; 
therefore  I  am  of  opinion  that  judgment  Ihould  be  given  for 
the  plaintiff." 

Lord  Chief  Juftlce  W'llmot.-—^ "  Upon  the  beft  confideration 
I  am  able  to  give  this  cafe,  I  am  of  opinion,  that  the  burning 
of  the  malting  office,  was  not  a  burning  by  an  iijiirped pozver 
within  the  meaning  of  the  provifo.   Policies  of  infurance,  like 
all  other  contrails,  mud  be  conftrued  according  to  the  true  in- 
dention of  the  parties.  Although  the  counfel  on  one  fide  faid, 
that  policies  ought  to  be  conftrued  liberally  ;  on  the  other  fide 
that  they  ought  to  be  conftrued  ftriflly  ;  in  a  doubtful  cafe  I 
think  the   turn    of  the    fcale  ought  to    be  given   againft  the 
fpeaker,  becaufe  he  has  not  fully  and  clearly  explained  himfelf. 
The  imperfeftion  of  language  to  exprefs  our  ideas  is  the  oc- 
cafion  that  vv^ords  have  equivocal  meanings;  and  it  is  often  very 
uncertain  what  the   parties  to  a  contraft  in    writing  mean. 
When   the    ideas    are   fimple,  words  exprefs  them    clearly  ; 
but  when  they  are  complex,  difficulties  often  arife :  and  men 
differ  much  about  the  ideas  intended  to  be  conveyed  by  words '. 
In  the  prefent   cafcj  what  is  the  true   idea   conveyed   to  the 
mind  by  the  words  ufurped  poiver  f'  The  rule   to  find    it  out 
is  to  confider  the  words  of  the  context,  and  to  attend  to  the 
popular  ufe  of  the  words,  according  to  HoracCy  Aihitrium  eji 
et  jusy  et  noj  via  loquendi.      My  idea  of  the  words,  burnt  by  an 
ufurped  pru'er^    from   the  context  is,  that  t!iey  mean  burr,', 

7  ^^ 
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or  fet  on  fire  by  occafion  of  an  invafion  from  abroad,  or  of  an    C  ^H^  A   P. 
internal   rebellion,  when  armies  are  employed  to  fupport  it,   ^^ 
when  the  laws  are  dormant  and  fiicnt,  and  firing  of  towns  are 
unavoidable;  thefe   are  the  outlines  of  the  piaure  drawn  by 
the  idea,  which  thefe  words  convey  to  my  mind.     The  time 
of  the  incorporation  of  this  fociety  of  the  London  AfTurance 
Company,  was  foon  after  a  rebellion  in  this  kingdom,  and  it 
was  not  fo  romantic  a  thing  to  guard  againa  fire  by  rebellion, 
as  it  might  be  now  ;  the  time  therefore,  is  an  argument  with 
me  that  this  is  the  meaning  of  thefe  words.     Rebellious  mobs 
may  be  alfo  meant  to  be  guarded  agalnll  by  the  provifo,  be- 
caufe  this  corporation  commenced  foon  after  the  riot  aft  ;  and 
if  common  mobs   had   been  in  their  minds,  they  would  have 
made  ufe  of  the  word  mob.     The  words  "  ujurped  pozver," 
may  have  a  great  variety  of  meanings  according  to  the  fubjea 
matter  where  they  are  ufed,  and  it  ivouid  be  pedantic  to  de- 
fine the  words  in  their  various  meanings ;  but  in  the  prefent 
cafe,  they   cannot    mean    the    power    ufed    by   a   common 
mob.     It  has  noi  been  faid,  th.it  it  one,  or  fifty  perfons  had 
wickedly  fet  this  houfe  on  fire,  that  it  would   be  within  the 
meaning  of  the  words  ufurpcd  power.    It  has   been  objeaed 
that  here  was  an  ufurped power  to  reduce  the  price  of  viauals, 
but  this  is  part  of  the  power  of  the  crown  ;  and  therefore  it 
was  an  ufurped  power :  but  the  king  has  no  power  to  reduce  the 
price  of  viauals.     The  difference  between  a  rebellious  mob, 
and  a  common  mob,  is,  that  the  firft  is  high  treafon  ;  the  latter 
a  riot  or  a  felony.  Whether  was  this  a  common  or  a  rebellious 
mob  ?    The  firft  time  the  mob  rifes,  the  magiftrates  read  the 
proclamation,  and  the  mob  difperfe  ;  they  hear  the  law  and  im- 
mediately obey  it.     The  next  day  another  mob  rifes  on  the 
fame  account,  and  damages  the  houfes  of  two  bakers  ;  thirty 
peoDle  in  fifteen  minutes  put  this  army  to  flight,  they  were 
difperfed  and  heard  of  no  more.     Where  are  the  /penes  belh 
which  Lordi^^/^defcribes?  This  mob  wants  an  univerfahty 
of  purpofe  to  deftroy,  to  make  it  a  rebellious  mob,  or  high 
treafon.       I   Hale's  P.  C.  135.     There   muft  be  an  umver- 
fality,  a  purpofe  to  deftroy  all  houfes,  all  inclofures,  all  bawdy 
houfes,  &c.  Here  they  fell  upon  two  bakers  and  a  miller,  and  the 
mob  chaftized  thefe  particular  perfons  to  abate  the  price  of  pro- 
vifions  in  a  particular  place :  this  does  not  amount  to  a  rebellious 
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^    XXwJ'    '''''^'   ^^'^''''  '^'"^  ^^^^^  ^'■e  ^'^^^"fed  with  fpu-it,  mobs  are  eaf.iy 

-  S^=v--w^    ^"'^'/''^  '  rometimes  a  courageous  aa  done  by  a  fingle  perfon. 

vvill  quell  and  difperfe  a  mob.      And  fometimes  the  wlfdom  of 

,   an  individual  will  do  the  fame,  as  ,s  thus  beautifully  defcnbed 

by  Fir^i/, 

yic  vdutl  magna  inpopuh  cum  Jape  coorla  ejl 
Seditio.Javltque  anlmls  ignollle  vulgus, 
Jamrfue  faces  ef  Jaxa  volant :  furor  arma  miniJJrat. 
Turn  pietate  gravem,  ac  mentis,  ft  forte  virum  quem 
Confpexere,  fiknt,  arre^ifque  auribus  adjiant  : 
Ille  regit  diais  animos,  et  peSiora  mulcet. 

But  amongft  armies,  the  laws  are  filenced,  and  the  wifdon, 
or  courage  of  an  individual  will  fignify  nothing.  Upon  the 
whole  I  am  of  opinion,  that  there  muft  be  judgment  for  the 
plaintiff;  and  accordingly  , he  ^.>^  was  ordered  to  be  delivered 
to  the  plaintiff,  by  three  judges  againfl  one. 

Thp  Sun  Fire  Office  has  ufed  words  of  a  larger  and  more 
extenhve  import  than  thofe,  which  were  the  fubjed  of  difcuf- 
fioa  m  the  laft  cafe;  for  the  proprietors  of  that  company 
declare,  that  they  will  not  pay  any  lofsor  damage  by  fire  hap 
penmg  by  any  invafion,  foreign  enemy,  civil  commotion,  or  any 
military  or  ufurped  power  whatever.  A  cafe  has  unfortunateh 
anfen,  in  which  the  meaning  of  thefe  words,  civil  commotion 
hjs  been  the  fubjed  of  judicial  enquiry.  * 

|n"f.SotLn'"  ^"  ^^J«"  vi-as  brought  on  a  policy  of  infurance  to  recover 

Sittings  at  ffom  the  Sun  I'lreOffice  a  f^ti<:hA;r^r,  f      a              , 

puiiahaii,Mich.  ,  •     .^,    ,      ,        "^^  ^ ''^"^"-"on  for  damage  doiie  to  the 

Vac.  x78o.  plaintiff  s  houfes  and  goods  by  the  rioters,  who,  it  is  very  well 

known,  and  hiaory  will  inform  polferuy,  m  June  lyHcio  the 
terror  and  difmay  of  the  inhabitantsof  Z..^..,  traverfed  that  city 
for  ev-eral  days  burning  and  deflroying^.;;.,,  Catholick  chapels 
pubhck  pnfons,  and  the  houfes  of  various  individuals ;  the 
clfeafrhle  purpofe  of  their  affembl.ng  being  to  procure  the  re- 
peal of  a  wife  and  humane  law,  (which  had  palled  for  fome 
indulgences  to  R^^an  Cathcluks),  and  who  were  at  lafl  onlv 
d.fperfed  by  military  force.  As  tlie  circumflances  of  thefe 
nots  were  very  recent,  they  were  not  minutely  gone  into 
^.  ihe  tnal.     It  was,  however,  fufliciently  proved,  that  the 

plaintiff, 
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pidlntifF,  on  account  of  his  religion,  (being  a  Catholich)^  had    CHAP. 

been,  amongft  others,  felef^ed  as  an  objedt  of  the  rage  of  the    v^..,^^j 

times,  and  tliat  his  houfes  and  effe£ls  were  fet  on  fire.     The 

office  defended  this   adion,  confidering  that  they  Avere  pro- 

tedted  by  the  article  jufl  recited,  namely,  "  That  they  would 

"  not  anfwer  for  any  lofs,  occafioned  by  an  invafion,  foreign 

*'  enemy,  civil  commotion^  or  any  military  or  ufurped  power 

*'  whatever."     This  point  was  argued  much  at  length  by  the 

counfel  on  both  fides. 

Lord  Mansfield. — "  Gentlemen  of  the  jury,  this  is  an  aftion 
brought  by  the  plaintiff  again  ft  the  defendants  upon  the  policy 
of  Infurance  mentioned  in  the  pleadings,  for  the  value  of 
property,  which  was  confumed  by  fire.  Mofl  undoubtedly 
every  man's  leaning  muft  be  to  the  fide  of  the  plaintiff,  in 
order  to  divide  the  lofs  in  \o  great  a  calamity.  But  that  lean- 
ing mufl  be  governed  by  rules  of  law  and  juftice  :  and  the  only 
queilion,  that  arifes  for  your  determinarion  and  that  of  the 
court,  is  fingly  upon  the  conftruflion  of  two  words  in  the  po- 
licy. It  will  be  necefTary,  in  order  to  inveftigate  this  matter, 
to  go  into  the  hiftory,  which  has  been  opened  and  explained 
to  you,  of  other  infurance  policies.  In  the  year  1720,  the 
London  AfTurance  Company  put  into  their  policies  all  the  words 
here  ufed,  except  civil  commotion.  Whatever  fire  happens  by  a 
foreign  enemy  is  clearly  provided  againft  :  when  they  burn 
houfes,  or  fet  fire  to  a  town,  that  is  alfo  provided  for.  What 
is  meant  by  military  or  ufurped  power?  They  are  ambiguous  ; 
and  they  feem  to  have  been  the  fubjecl  of  a  queftion  and  de- 
termination. They  muft  mean  rebellion,  where  the  fire  is  vide  fupra, 
made  by  authority:  as  in  the  year  1745,  the  rebels  came  to 
Der-'iy^  and  if  they  had  ordered  any  part  of  the  town,  or  a 
Cngle  houfe  to  be  fet  on  fire,  that  would  have  been  by  au- 
thority of  a  rebellion.  That  is  the  only  diftlndion  in  the  cafe — 
it  muft  be  by  rebellion  got  to  fuch  a  head,  as  to  be  under  au- 
thority. In  the  year  1726,  fome  years  after  the  London  Af- 
furance  Company  had  done  it,  the  Sun  Fire  Office  put  in  the  ex- 
ception ;  and  in  1727,  they  put  in  otherwords:  they  do  not  keep 
to  the  form  of  the  London  AfTurance  :  they  do  not  fay  by  inva- 
sion from  foreign  enemies  merely  :  they  clearly  provide  againft 
j-ebellion,  determined  rebellion,  with  generals  who  could  give 

orders. 
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C  H  A  p.  orders-  Though  this  be  fo  guarded,  the  Sun  Fire  Office  did  not 
think  it  anfwered  their  purpofe;  and  therefore  they  took  the 
words  civilcomrnction.  Not  only  ufing  thofe  words,  applicable  to 
guard  againft  a  foreign  enemy,  againft  a  rebellion,  where  there 
are  officers  and  leaders,  that  can  give  authority  and  power  ;  but 
thev  add  other  words  as  general  anduntechnical  as  can  pofliblybe 
ufed:  civil  cojnmotioriy  not  civil  commotion  that  amounts  to  high 
treajon.  They  avoid  faying  civil  com.motions  that  amount  to  fe- 
lony: they  avoid  faying  civil  commotions  that  amount  to  mijde- 
meanors :  but  they  ufe  a  general  exprefilon  "  if  the  mifchief  hap- 
"  pens  from  a  civil  commotion,"  taking  the  largeft  and  moil 
freneral  fenfe  of  the  words  that  the  language  will  dWow  :  they 
do  not  even  fay  a  riot.  It  may  be  a  queftion  in  point  of  law, 
whether  an  alfembly  or  multitude  be  a  riot.  In  that  cafe, 
they  do  not  fay  committing  a  felony,  but  fpeak  of  fire  occa- 
fioned  by  civil  commotion.  The  fingle  queftion  is,  whether 
this  has  been  a  civil  commotion.  If  there  be  a  cafe,  to  which 
thefe  words  can  be  applicable,  it  is  to  a  cafe  of  this  fort.  I 
cannot  fee  any  of  the  other  words,  to  which  it  canhe  applied. 
Ufurped  power  takes  in  rebellion,  a6ling  by  ufurped  powers 
amongft  themfelves.  From  a  foreign  enemy  the  office  is 
fecuied.  But  what  is  a  civil  commotion  ?  it  is  fomething  elfe. 
The  prefent  was  an  infurredion  of  the  people  refifting  all 
law,  fetting  the  proteflion  of  the  government  at  nought,  tak- 
ing from  every  man,  who  was  the  objeft  of  their  refentment> 
that  protection,  as  appears  from  the  evidence  given  by  the 
witnelTes  upon  the  faCIs,  and  which  you  all  know  as  well  as 
if  no  witnelfes  had  been  produced.  What  was  the  obje£l  and 
end  of  this  violent  infurreftion  ?  It  took  place  in  many  parts 
of  the  town  at  the  fame  time,  and  the  very  fame  night ;  the 
mob  were  in  Broad-JIretty  St.  Catherine^  in  Cohnan-Jirett^  at 
W.aclfriar" s.  Bridge^  and  at  the  plaintiff's.  What  is  the  ob- 
je61  ?  General  deJlru£iion,  general  confujion.  It  certainly  was 
meant  to  aim  at  the  very  vitals  of  the  conjlitution.  It  was  not  a. 
private  matter,  under  the  colour  of  popery  only,  to  deftroy  all 
Papifts  under  a  pretence  or  a  cry  of  No  popery.  But  the  gene- 
ral object  was  deftruclion  and  confufion.  The  Fleet  Prifon  was 
burnt  dowii  •.  Newgate  was  burnt  down  the  night  before. 
The  King's  Bench  Prifon  is  burnt,  and  all  the  prifoners  fet  at 
liberty.  The  new  Bridewell  is  burnt ;  the  Bank  attacked  : 
confider  the  conrcquencfSj  if  they- had  (uccccded  in  deftroying 

tl.v^ 
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the  Bank  of  England.     The  Excife  and  Pay  Offices  in  Broad-    CHAP. 
(ireet  were  threatened.     Military  refiftance,  and  an  extraordt-    v^,,,-.;^^^-^ 
nary  ftretch  were  made  andjuftified  by  neceffity.  There  was  a 
great  deal  of  firing,  many  men  were  killed  ;  and  the  houfes  of 
a  vaft  number  of  Paplfts  were  burnt  and  deftroyed.      What  is 
this  but  a  civil  Lommotion  ?   No  definition   has  been  attemp- 
ted to   be  given  of  what  it  is.     It  is  faid,  that  this  is  a  civil 
commotion  diftin(St  from  ufurped  power  and  rebellion.     It  is 
admitted,  that  this  kind  of  infurreftion  may  amount  to  high 
treafon  :  and,  to  be  fure,  it  may.     But   the  office  do  not  put 
their  expeflation  upon  trying,  whether  they  v.'cre  guilty  of  high 
treafon  or  not.     There  is  no  manner  of  doubt,  that  this  was 
an  infurredlion  for  a  grand  purpofe,  to  take  from  a  fet  of  men 
the  protedion  of  the  law.     That  is  levying  war  againft  the 
king;  there  is  not  any  doubt  of  it.     It  is  not  put  upon  that, 
but  on  the  ground  of  a  civil  commotion.     It  is  not  an  occa- 
fional  riot,  that  would  be  another  queftion.  I  do  not  give  any 
opinion  what  that  might  be.      You  will  give  your  opinions, 
whether   the  fa£ts  of  this  cafe  bring  it  within  the  idea  of  a 
civil  commotion.    I  think  a  civil  commotion  is  this  ;  an  infur- 
re61ion  of  the  people  for  general  purpofes,  though  it  may  not 
amount  to   a  rebellion,  where  there  is  an  ufurped  power.  If 
you  think  it  was  fuch  an  infurreftion  of  the  people  for  the  pur- 
pofes of  general  mifchief  though  not  amounting  to  a  rebellion, 
but  within  the  exception  ot  the  policy,  you  will  find  for  the 
defendants.      If    not,  you  will  find  for  the  plaintiff."     The 
jury,  agreeably  to  the  Chief  Juftice's  direflion,  found  for  the 
defendants  [a). 

(rt)   In  a  policy  of  infurance  againft  lofs  by  fire  from  half  a  year  to  half  a  year,  Tarleton  and 
the  affured  agreed  Co  pay  the  premium  half  yearly  "  as  long  as  the  afliircrs  fliould  r     i       Tfrm 
agree  to  accept  the  fame,  ixiithin  15  days  after  the  expiration  of  the  former  half  Rep,  695. 
year;"  and  it  was  alfo  Itipulated  that  no  infurance  fhould  take  place,  till  the  pre- 
mium was  actually  paid;  a  lofs  happened  within  15  days  after  the  end  of  one  half 
year,  but  before  the  premium  for  the  next  was  paid;  and  it  was  held  that  the  af- 
furers  wera  not  liable,  though  the  affured  tendered  the  premium  before  the  end  of 
the  15  days,  but  after  the  lofs. 

The  defendants  in  the  above  caufe  were  members  of  a  fociety  at  Liverpool,  for 
the  infurance  of  property  from  fire  :  but  foon  after  the  decifion,  the  Royal  Ex- 
change Affurance  Company,  the  Phoenix  and  fome  other  Infurance  Companies  gave 
notice  that  they  did  not  mean  to  take  advantage  of  the  judgment  fo  pronounced 
but  would  hold  themfelves  liable  for  any  lofs  during  the  15  days  that  were  al- 
lowed for  the  payment  of  the  infurance  upon  annual  policies,  and  all  other  policies 
for  a  longer  period.  But  that  policies  for  a  fliorter  period  than  a  year  would  ceafe 
at  fix  o'clock  in  the  evening  of  th;  day  mentioned  in  the  policy. 

When 
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C  XXin  ^*  ^^^^  ^  ^^^  happens,  and  the  party  fuftal ns  a  lofs  in  coh* 
Vs^^...^^^,^^  feqiience  of  it,  he  is  bound  by  the  printed  propofals  of  moH; 
See  the  printed  of  the  focieties,  to  give  immediate  notice  thereof  to  the  office 

propofals   of  the    ...     . 

tiifferent  Fire       in  which  he  is  infurcd  ;  and  as  foon  as  poffible  afterwards,  or 

OiSces  ..... 

within  a  limited  time  according  to  the  regulations  of  fome,  to 
deliver  in  as  particular  an  account  of  his  lois,  or  damage,  as  the 
nature  of  the  cafe  will  admit  5  and  make  proof  of  the  fame  by 
his  oath  or  affirmation,  by  books  of  accounts,  or  fuch  other 
Sec  Worfley  v.     vouchers  as  fhall  be  required,  or  as  fhall  be  in  exiftence.     It  is 

Wood,  now  de-  ,       .     _ 

pending  in  B.  R.  alio  necefiary  that  the  mfured  ffiould  procure  a  certificate  under 
Q^  </  .y  ^yg^  ^'  ^^^  hands  of  the  miniflers  and  churchwardens,  together  with 
fome  other  reputable  inhabitants  of  the  pariffi,  not  concerned 
m  fuch  lofs,  importing,  that  they  are  well  acquainted  with  the 
L  449  J  character  and  circumftances  of  the  fufFerer  or  fufFerers ;  and  do 
know,  or  verily  believe,  that  he,  flie,  or  they,  have  really,  and 
by  misfortune,  fuftained  by  fuch  fire  the  lofs  and  damage  there- 
in mentioned.  When  any  lofs  is  fettled  and  adjufted,  the  fuf- 
ferers  are  to  receive  immediate  fatisfadion,  without  any  de- 
duftion. 

Beawes  4th  edit.       j.,  j.|^g  ^^r.v  Mercator'ui  it  is  faid,  that  policies  on  houfes  and 
p.  294.  _  .   .      * 

lives  admit  of  no  average.    That  this  is  true  of  the  latter  cannot 

^  <=P-  434-  be  denied,  as  we  have  already  fhewn  in  the  preceding  chapter; 
becaufe  the  payment  of  the  whole  fum  depends  upon  one  fingle 
event,  which  mufl  wholly  happen,  or  not  at  all.  But  that  it  can- 
not be  true  of  infurances  againft  fire,  either  of  houfes  or  goods 
is  equally  clear;  for  houfes  may  \}Q -partially  damaged,  and  goods 
may  be />rt;-//a//y  deflroyed.  In  which  cafe,  as  infurance  is  a 
contraft  of  indemnity,  the  end  of  the  contra6i  is  anfwered  by 
putting  the  paity  in  the  fame  fituation  in  which  he  was  before 
the  accident  happened.  But  if  he  were  to  recover  the  whole 
fum  infured,  he  would  be  in  a  better  fituation,  which  the  law 
will  not  allow.  Indeed,  from  the  above  quotation  from  the 
printed  propofals  it  is  evident,  that  the  offices  confider  them- 
Royai  Exchange  f^ves  liable  for  partial  lofTes.     Nav,  fome  of  them,  if  not  all, 

Afiurance  Com-  ^  'r        i  i         »  j- 

pany.  e.xprcfsly  undertake  to  allow  all  reafonable  charges,  attendmg 

PhLfirpire'^"'  <he  removal  of  goods,  in  cafes  of  fire,  and  to  pay  the  fufferer'a 
oaicc,  &c.  j^Cj.^  whether  the  goods^are  deftroyed,  loft,  or  damaged  by  fuch 

removal. 

Thefe  policies  of  infurance  are  not  in  their  nature  affignable, 

for  tlicy  are  only  conrra61s  to  make  good  the  lofs,  which  the 

eontrading 
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contradllnff  party  himfelf  fliall  fuftain  ;  nor  can  the  intereft  in    C    II   A   P. 

•  Xxiil 

them  be  transferred  from  one  perfon  to  another  without  the    y_^^^  ^.1^ 

con  Pent  of  the  office  (a).  There  is  a  cafe  in  which,  by  tlie  pro- 
pofals,  thefe  policies  are  allowed  to  be  transferred,  and  that  is, 
when  any  perfon  dies,  the  policy  and  interefl  therein  (hall  con- 
tinue to  the  heir,  executor,  or  adminiftrator,  refpe8iveiy,  to 
whom  the  property  infured  (haU  belong;  provided,  before  any 
new  payment  be  made,  fuch  heir,  executor,  or  admiuifirator,  do 
procure  his  or  her  right,  to  be  indorfed  on  the  pohcy  at  the  faid 
office,  or  the  premium  be  paid  in  the  name  of  the  faid  heir,  ex- 
ecutor, or  adminiftrator.  But  in  all  other  cafes  there  can  be 
no  affignment ;  and  the  party  claiming  an  indemnity  mufi  have  ['  ^cq  j 
an  intereft  in  the  thing  infured  at  the  time  of  the  lofs,  Thefe 
points  were  decided  in  two  caufes,  one  before  Lord  Chancellor 
Kifigy  and  the  other  before  Lord  Harchvicke. 

On  the  28th  of  July  17  21,  one  Richard  Ireland  took  out  Lynch  and  Ano- 
from  the  Sun  Fire  Office,  a  policy  o\  infurance,  vvhereby  it  was  ^'^^  others. 
witnefTed,  that  whereas  the  faid  Ire/and  hzd  agreed  to  pay,  or  3  Brown's  Pari. 

.  .  ....       Cafes,  497. 

caufe  to  be  paid  to  the  faid  office,  the  fum  of  five  (hillings  within 
fifteen  days  after  every  quarter-day,  for  the  infurance  of  his 
houfe,  being  the  Jngel  Inn  at  Gravejend^  with  his  goods  and 
merchandize  as  therein  after  expreffed  only,  and  not  elfewhere, 
viz.  the  dwelling  houfe,  not  exceeding  400/.  and  for  the  goods 
in  the  fame  only,  not  exceeding  500/. ;  and  ior  the  fiable  only, 
not  exceeding  100  A  a'l  then  occupied  by  James  Peck\  from  lofs^ 
and  damage  by  fire :  and  fo  long  as  the  faid  Richard  Ireland 
fhould  duly  pay  or  caufe  to  be  paid  five  fhillings  a  quarter,  as 
therein  mentioned,  the  faid  fociety  did  bind  themfelves,  their 
heirs,  executors,  adminiftrators,  and  affigns,  to  pay  and  fatisfy 
the  faid  Ireland,  his  executors,  adminiftrators,  and  affigns,  within 
fifteen  days  after  every  quarter-day,  in  which  he  ft.culd  fuflfer 
by  fire,  his  lofs  not  exceeding  1000/.  according  to  the  exa6t 
tenor  of  their  printed  propofals.  The  policy  was  fubfcribed  the 
28th  of  July  1 72 1,  by  three  of  the  truftees  of  the  fociety. 
Some  confiderable  time  afterwards,  Richard  Ireland  died,  hav- 
ing made  his  will,  and  Anthony  his  fon  fole  executor  ;  who 
brought  the  policy  to  the  office,  and  had  an  indorfement  made 

(<a)  But  in  marine  infuranccs,  the  policy  may  be  transferred.     Dclaney  v.  St,d- 
dart.     I  Term  R.  26. 

th.ercon. 
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CHAP,  thereon,  that  the  fame  then  belonged  to  him  :  and  afterwarcJsi 

VV'TT  I  , 

,^^^^,^^J.    namely,  at  or  about  Chrijimas  1726,  he,  the  faid  Anthony,  paid 
the  office  a  premium  of  twenty  fhillings  for  one  year's  in- 
furance,  from   Chrijhnas  1726,  to  Chrijimas   1727,  as  by  an 
article  in  the  propofals,  he  was  at  liberty  to  do.     On  the  24th 
ol  Auguji  1727,  a  fire  happened  at  Gravejend,  which,  among 
others,  deftroyed  the  houfe  mentioned  in  the  policy;  and  fome 
time  afterwards  the  appellants  applied  to  the  office,  and  alleged, 
that  they  had  purchafed  the  houfe  and  goods  o{  Anthony  Ireland; 
that  the  fame  were  their  property  at  the  time  of  the  fire,  and  that 
they  had  an  affignment  of  the  policy  made  to  them,  at  the  fame 
r    i -J   1      time  that  the  houfe  and  goods  were  affigned;  and  they  pro- 
duced an  affidavit  made  by  the  appellant,  Roger  Lynchy  in  which 
he  fwore,  that  his  lofs  and  damage  by  burning  the  faid  houfe, 
amounted,  at  a  moderate  computation,  to  500/.  and  upwards; 
and  upon  this  affidavit  was  indorfed  a  certificate  of  the  minifter, 
churchwardens,  and  other  inhabitants  of  Gravejend,  that  they 
verily  believed,  according  to  the  bell  of  their  information,  the 
appellants  had  fuffained  a  lofs  of  500/.  and  upwards.     But  nei- 
ther in  the  affidavit  or  certificate,  was  any  mention  made  of  any 
lofs  being  fuftained  by  the  appellants  by  the  burning  of  any  goods 
in  the  faid  houfe ;  nor  was  any  affidavit  made  by  Anthony  Ireland, 
in  whom  the  property  of  the  policy  was,  that  he  had  fuffered  any 
lofs.     The  appellants,  however,  infilled  that  the  office  fhould 
pay  them  icoo/.  for  their  lofs  fuftained  by  the  burning  of  the 
houfe  and  goods:  and  they  accordingly  filed  a  bill  in  Chancery, 
fetting  forth,  that  Anthony  Ireland  agreed  to  fell  and  affign  to  the 
appellants  the  houfe,  ftables, and  goods,  and  alfo,at  the  fame  time 
agreed  to  affign  the  policy;  and  that  by  indenture  of  the  24th 
of  June  1727,  for  250/.   Ireland  did  affign  to  the  appellants  a 
leafe  he  had  of  the  houfe  and  ftables  for  the  refidue  of  a  term  of 
70  years,  which  commenced  at  Midfummcr,  16  Car.  2.;  but 
the  goods,  for  which  the  appellants,  as  they  alleged,  were  to  pay 
500/.  being  intended  for  one  Thomas  Churchy  who  was  to  hold 
the  inn  under  the  appellants,  Ireland,  by  deed  poll  of  the  fame 
date,  fold  the  fame  to  Church  for  his  own  ufe.     The  bill  aifo 
ftated,  that  by  another  writing  of  equal  date,  Ireland  affigned 
the  policy,  and  all  money  and  benefit  thereof,  to  the  appellants. 
That  although  the  bill  of  fale  of  the  houffiold  goods  was  made  to 
Church,  vet,  as  the  appellants  paid  the  purchafe  money  for  the 

fame 
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Tame,  Church  affigned  his  bill  of  fale  to  them,  for  fecurlng  the  C   II  A   P. 
money  they  had  paid  for  the  goods;  and  afterwards,  by  another  \^^^,~^^^Lj 
writing,  releafed  to  the  appellants  his  benefit  and  intcrefl  in  the 
policy.     The  bill  prayed  fatisfa^tion. 

The  tefpondents  put  in  their  anfwer,  in  which  they  fet  forth 
the  nature  and  method  of  tlic  infurances  made  by  the  oHIice,  and 
admitted  the  policy  in  queflion,  and  the  appellants  application 
for  1000/.  lofs:  but  faid,  that  the  affidavit  produced,  was  not 
agreeable  to  the  propofals ;  and  that  they  had  been  informed      [  452  ] 
and  believed,  that  no  alTignment  of  the  policy  was  made  to  the 
appellants,  nor  any  afhgnment   of  goods  made  to  them  by 
Churchy  till  after  the  fire.  They  infilled,  that  tiie  policies,  iOTued 
by  the  office,  were  not,  in  their  nature,  afhgnable,  the  fame  be- 
ing only  contrafts  to  make  good  the  lofs,  which  the  contrafting 
party  himfelf  fhould  fuftain:  aiui  Jie  policy  in  queAion  was  fiift 
tnade  to  Richard  Ireland,  to  pe.}  his  lofs,  and  was  afterwards  de- 
clared by  indorfement  to  belong  to  Anthony  Ireland-^  and  that  no 
other  perfon  was  entitled  to  the  benefit  of  it.    The  caufe  pro- 
ceeded to  ilTue,  and  witnefFes  were  examined  on  both  fides;  and 
upon  the  appellants  own  evidence  It  appeared,  that  the  firildif- 
courfe  between  the  appellants  and  Mr.  Ireland  zhowt  the  policy, 
was  after  the  execution  of  the  affignment  of  the  houfe,  and  that 
the  agreement  (if  there  was  any)  about  the  policy  was  not,  at 
the  time  when  the  appellants  agreed  to  purchafe  Ireland'^  term 
in  the  houfe.     It  appeared  further,  that  the  aflignment  of  the 
policy,  though  bearing  date  before,  was  not  made  and  executed 
till  fome  time  after  the  fire;  fo  that  the  agreement  for  afiigning 
the  policy  was  a  voluntary  concelhon  of  Ireland  without  any 
confideratlon,  and  independent  of  the  bargain  for  the  houfe, 
and  never  made  till  after  Ireland^  intereft  in  the  policy,  as  to 
the  houfe,  was  determined,  by  his  felling  his  intereft  in  the 
thing  infured,  and  not  carried  into  execution  till  the  thing  was 
loft.     As  to  the  appellants  property  in  the  goods,  they  proved 
an  affignment  from  Church  to  them,  as  a  fccurity  for  300/. 
but  omitted,  in  their  interrogatories,  the  material  queilion,  when 
this  ajfignment  was  made:  though  the  rcfpondents  by  their  an- 
fwer, put  the  time  plainly  in  iffue,  by  infifting,  that  it  was 
after  the  fire;  and  it  did  not  appear  that  the  appellants  ever  had 
any  property  in  the  goods.     The  refpondents  on  their  part 

proved, 
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CHAP,    proved,  that  the  office  did  not  Infure  any  perfons  longer  tha'rf 
XXIII.        jj^gy  continued  their  property  in  the  thing  infured  :   and  thajf 
perfons  deahng  with  them  might  not  be  miflaken,  fuch  notice 
was  ufually  given. 

Lord  Chancellor  TT/ff^. — "  Thefe  policies  are  not  infurances 
of  the  fpecifick  things  mentioned  to  be  infured  ;  nor  do  fuch 
infurances  attach  on  the  realty,  or  in  any  manner  go  with  the 
fame  as  incident  thereto,  by  any  conveyance  or  afTignment: 
C  453  3  but  they  are  only  fpecial  agreements  with  the  perfons  mfuring, 
againft  fuch  lofs  or  damage  as  they  mav  fuftain.  The  party 
infuring  muft  have  a  property  at  the  time  of  the  lofs,  or  he 
can  fuftain  no  lofs;  and  conlequently  can  be  entitled  to  no 
fatisfaftion.  There  was  no  contra6l  ever  made  between  the 
office  and  the  appellants  for  any  infurance  on  the  premifes  in 
queftion.  Not  only  the  exprefs  words,  but  the  end  and  de- 
fign  of  the  contraft  with  Ireland  do,  in  cafe  of  any  lofs,  limit 
and  reftrain  the  fatisfadion  to  fuch  lofs  as  ffiould  be  fuftained 
by  Richard  Ireland  only  ;  and  the  indorfement  on  the  policy 
declared  that  right  to  his  executor  Anthony  Ireland  only. 
Thefc  policies  are  not  in  their  nature  affignable  ;  nor  is  the 
intereft  in  them  ever  intended  to  be  transferrable  from  one 
to  another,  without  the  exprefs  confent  of  the  office.  The 
tranfaflions  in  the  prefent  cafe,  by  clianging  their  property 
backwards  and  forwards,  and  rendering  it  uncertain  whofe  the 
true  property  is,  raife  a  fufpicion,  and  fully  juftify  the  caution 
of  die  office,  in  preventing  the  affignment  without  confent  of 
the  managers,  which  method  is  purfued  by  all  the  infurance 
offices.  Befides,  the  appellants'  claim  is  at  beft  founded 
only  on  an  affignment  never  agreed  for  till  the  perfon  in- 
fured had  determined  his  intereft  in  the  policy,  by  parting 
with  his  whole  property,  and  never  executed  till  the  lofs 
had  aftually  happened."  His  lordfhip  therefore  difmiffcd  the 
bill. 

Upon  this  decree  there  was  an  appeal  to  the  Houfe  of  Lords ; 
and  after  hearing  counfel  on  both  fides,  it  was  ordered  and 
ADJUDGED,  that  the  fame  ffiould  be  difmiffcd,  and  the  da- 
cree  therein  complained  of  diHrmed. 

A  fevr 
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A  few  years  afterwards  this  cafe  was  cited  with  approbation  CHAP. 

.  XXIII. 

by  Lord  Hardwicke,  and  relied  upon  by  him  as  the  ground  of   v..,^-v^,-^»^ 

his  opinion. 

June  Strode,  having  fix  years  and  a  half  to  come  in  a  leafe  of  T^-  Sadiers 

'  o         J  ^  Company  v. 

a  houfe  from  the  plaintiffs,  on  the  27th  o{  April  I734>  became  Badcock  and 
a  proprietor  of  the  Hand-in-hand  Office,  by  infuring  the  fum  ^  Atkyn's  554. 
of  400/.  on  the  houfe,  for  feven  years ;  and  on  paying  twelve 
fhillings  down,  and  three  pounds  fome  time  after,  the  Company 
agreed,  "  to  raife  and  pay,  out  of  the  effeds  of  the  contribution 
"  ilock,  the  faid  fum  of  400/.  to  her,  and  her  executors,  ad-  [  454-  ] 
*'  miniftrators,  and  affigns,  fo  often  as  the  houfe  fhall  be  burnt 
"  down  within  the  faid  term,  unlefs  the  direftors  (hould  build 
"  the  faid  houfe,  and  put  it  in  as  good  plight  as  before  the  fire; 
*'  and  on  the  back  of  the  policy  it  was  indorfed,  that  if  this  po- 
"  licy  fhould  be  afiigned,  the  affignment  muft  be  entered  within 
"  twenty-one  days  after  the  making  thereof."  Mrs.  Strode's 
leafe  expired  at  Midfummer  1740,  the  houfe  was  not  burnt  down 
till  the  January  after  1 740,  and  (he  made  an  affignment  of  the 
policy  to  the  plaintiffs  the  23d  of  February  after  1740.  The 
queftion  is,  whether  the  plaintiffs,  the  affignees  of  Mrs.  Strode^ 
are  entitled  to  the  400/.  or  to  have  the  houfe  built  again;  or 
whether  the  houfe  being  burnt  down  after  Mrs.  Strode' %  property 
ceafed  in  it,  the  Company  are  obliged  to  make  good  the  lofs  to 
her  affignee  of  the  policy.  The  company  made  an  order, 
fubfequent  in  time  to  Mrs.  AJ/ro^if's  policy  in  1738,  "That, 
*'  whereas  policies  expire  upon  the  property  of  the  infured's 
"  ceafing,  if  ther^  is  no  application  of  the  infured  to  affign, 
*'  or  to  have  the  lofs  made  up,  then  the  perfon  having  the 
"  property  may  infure  the  faid  houfe  in  the  faid  office,  not- 
*'  withftanding  the  term  for  which  the  houfe  was  originally 
infured  is  expired."  There  was  evidence  read  for  the  plain- 
tiffs to  fliew  that  they  tendered  the  affignment  to  the  de- 
fendants, to  enter  in  their  books,  but  they  refufed  to  accept 
of  it. 

Lord  Chancellor  Hardwicke. — "  Daring  the  progrefs  of  this 
caufe,  while  the  defendants  feemed  to  depend  chiefly  upon  the 
fubfequent  order,  I  was  of  opinion  againfl  them.     But,  upon 

n  n  hear  in  p 
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C    H   A   p.    hearinp;  what  M'as  further  offered,  I  think  the  plaintiffs  are  not 
,^^j„l*.  entitled  to  be  relieved.     There  may  be  three  queftions  made  in 
this  caufe.  Firfl,  whether  this  accident,  which  has  happened, 
is  fuch  a   lofs,  as  obliges  the  defendants  to  make  fatisfaftion 
to  the  plaintiffs.     Secondly,  whether  upon  the  terms  of  the 
original  policy,  the  office  is  obliged  to  do  it.     Thirdly,  which 
is  rather  confequential  ot  the  former,  whether  the  plaintiffs 
are  properly  affignees  of  Mrs.  Strode  under  this  policy.   If  this 
matter  refted  Hngly  upon  the  policy  itfelf,  I  fliould  not  think  it 
fuch  a  lofs,  as  would  oblige  the  defendants  to  make  fatisfa6tion. 
Under  this  policy,  the  ilatc  of  the  cafe  is,  Mrs.  Strode  was 
only  a  leifce,  her  time  expired  at  Alidjununer  1 740,  the  houfe 
1-  ^^55  J       vv'as  burnt  down  in  January  after,  iv'iihin  the  [even  years  ;  the 
plaintiffs,  the  Sadlers  Company,   were  ground  landlords,  and 
entitled  to  the  reverfion  of  the  term  :  upon  the  23d  oi  February ^ 
fcven  months  after  the  expiration  of  the  term,  and  one  month 
after  the  fire,  the  affignment  was  made,  and  in  confidcratiorj 
of  five  fiiillings  only ;  fo  that  it  muft  be  taken  as  a  voluntary 
affignment,  as  it  Hands  before  me.      It   has  been  iiififted,  on 
the  part  of  the  defendants,  that  the  plaintiffs  are  not  entitled  to 
recover,   as  {landing  in  the  place  of  Mrs.  Strode^  becaufe  fhc 
had  no  lofs  or  damage,  her  intereft  ceafing  before  the  fire  hap- 
pened. And  this    introduces   the  fecond  and   third  queftions. 
1  am  of  opinion,  it  is  neceffary  the  party  infured  {hould  have  an 
jnterell  or  property  at  the  timeof  infuring,  and  at  the  time  the 
fire  happens.      It   has  been  faid  for  the  plaintiffs,  that  it  is  in 
nature  of  a  w^ager  laid  by  the  infurance  company,  and  that  it 
does  not  fignify  to  whom  they  pay,  if  loft.     Now  thcfe  infu- 
rances  from  fire  have  been  introduced  in  later  times,  and  there- 
fore differ  from  infurance  of  fhips,  becaufe  there  interejl  or  no 
hitcrefi  is  almoft  conftanily  inferted,  and  if  not  inferted  [a]  you 
cannot  recover,    unlefs  you  prove  a  property.     By  the  firft 
claufe  in  tlie  deed  of  contribution  in  1696,  the  year  this  fociety^ 
called  the  Hand  in  Hand  Office^  incorporated  themfelves,  the 
locietv  are  to  make  fatisfattion  in  cafe  of  any  lofa  by  fire.  To 
whom,  or  for  what  lofs,  are  they  to  make  fatisfaflion  r  Why, 

\a)  This  cafe  wns  decided  in  tl;e  year  1743,  previous  to  the   p»ffinj  of  die 
ftataccof  19  GVd.  2.  cii.  37. 

..to 
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to  the  perfon  infured,  and  for  the  lofs  he  may  have  fuflalned  ;    C    H   A    P. 

.  .  .  XXIII. 

for  it  cannot  properly  be  called  infuring  the  thing,  for  there  is   »^„^^-^^-^^ 

no  pofTibility  of  doing  it,  and  therefore  mull  mean  infuring  the 
perfon  from  damage.     By  the  terms  of  the  policy,  the  de- 
fendants might  begin  to  build  and  repair  within  fix  days  after 
the  fire  happens.      It  has  been  truly  faid,  this  gives  the  fociety 
an  option  to  pay  or  rebuild,  and  flicws  moll  manifeflly  they 
meant  to  infure    upon   the  property  of  the   infured,  becaufb 
nobody  elfe  can  give  them  leave  to  lay  even  a  brick  ;  for 
another  perfon    might  fancy  a    houfe  of    a   different  kind. 
Thus   it    ftands    upon    the  original  agreement.      The    next 
queftion  will  be,  whether  the  fubfequent  order,  made  by  the 
defendants  in  1738,  has  made  any  alteration.     I  am  of  opinion 
it  has  not,  for  it  was  mads  only  to  explain  a  particular  cafe  in 
the  policy  :   for  it  might  have  been  a  queftion,  whether  Mrs. 
Strode  could  have  come,  before  the  expiration  of  the  term,  to      f  456  J 
examine  the  books  of  the  office,  and  therefore  this  order  was 
made  to  give  her  fuch  a  power.     It  has  been  flrongly  obje61ed 
that  the  fociety  could  not  make  fuch  an  order.  I  am  very  ten- 
der of  faying,    whether  they  can  or   not.     Becaufe,  on  one 
hand,  it  might  be  hard  to  fay,  that  as  a  fociety  they  cannot 
make  any  order  for  the  good  of  the  fociety  :  on  the  other  hand, 
it  would  be  a  dangerous  thing  to  give  them  a  power  to  make  an 
alteration,  that  may  materially  vary  the  interefl  of  the  infured. 
The  alTignment  is  not  at  all  within  the  terms  of  this  order,  be- 
caufe it  is  plain,  it  meant  an  aflignment  before  the  lofs  happened. 
Now  with  regard  to  the  lofs  happening  before  the  affignment 
made,  Mrs.  Strode  was  entitled  to  nothing  but  what  was  to  be 
paid  back  upon  the  depofit.    It  is  plain  fhe  thought  fo,  for  if 
fhe  had  imagined  {he  had  been  entitled  to  400  /.  would  any  friend 
have  advifed  her  to  make  a  prefent  of  it  to  the  plaintiff?  The 
cafe  of  Lynch  v.  Dahelly  in  the  Houfe  of  Lords,  fhevvs  how  Vide  fupra. 
ftrift  this  court  and  that  houfe  are,  in  the  conftrudlon  of  poll* 
cies,  to  avoid  frauds."     The  bill  heremuft  be  difmiffed, 

In  the  body  of  the  policy,  the  company  acknowledge  the  re- 
ceipt of  the  premium  at  the  time  of  making  the  infurance  :  and 
by  the  printed  propofals  of  the  different  focieties,  it  is  cxprefslv 
ftipulated,  that  no  infurance  fhall  take  place,  till  the  premium 
bt  a£lually  paid    b/  the    infured,   his,    her,   or  their  agent 

n  n  2  »r 
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C  II  A  P»  or  agents.  This  premium  or  confideratlon  money  is  in  all  thiC 
ofHces.at  the  rate  of  two  fhiliings/)''r  cent,  for  any  fum  not  ex- 
ceediTig  lOocl.  and  two  (hillings  and  fixpence  from  looo/. 
upwards.  ,,  But  this  mull  be  underftood  to  mean  the  premium 
Vi'^on  common  irtfurc  ices  on\y:  for  upon  hazardous  trades,  and 
Avooden  buildings,  &c.  the  premium  is  proportioned  to  the  rifk. 

22Geo.3.cli.43.  Befides  this,  by  a  late  aft  of  parliament  a  dut)'  of  one  (hilling 
and  fixpence  per  annum  is  laid  upon  every  hundred  pounds  of 

Sea.  z.  property  infured  from  fire.     This  duty,  however,  is  not  to 

extend  to  infurances  upon  publick  hofpitals. 

Antech.  19.  We  have  formerly  feen,  that  whenever  the  rl(k  to  be  run 

was  entire)  there  never  was  a  return  of  premium,  though  the 
contrail  (hould  ceafe  an^  determine  the  next  day  after  its 
commencement.  This  rule  applies  to  infurances  againft  fire, 
■which  generally  are  made  for  one  entire  and  connefled  por- 
L  457  ]  tion  of  time,  which  cannot  be  fevered  :  and  therefore  if  the 
property  infured  (hould  be  deftroyed  by  fire,  arifing  from  the 
a6l  of  a  foreign  enemy,  the  very  day  after  the  commence- 
ment of  the  policy,  though  the  underwriter  would  be  dif- 
charged,  yet  there  can  be  no  apportionment  or  return  of 
premium. 

5  w.  &  M.  By  reference  to  the  feveral  flatutes  mentioned  In  the  mar- 

Q  a^id  10  W  7  S''">  *^  li^onld  feem,  that  every  policy  of  infurance  againft  fire, 
ch.  25.  f.  37.        to  tlie  amount  of  1000/.  or  under,  muft  have  various  ftamps, 

10  Anne,  ch.  26. 

f.  67.  which  taken  together  are  of  the  value  of  fix  (hillings  :  and  on 

ch  oT'r  ^  ^^'  policies  to  the  amount  of  more  than  looo/.  an  additional 
3oGeo. z.ch.ig.  jyty  of  five  (hillings  muft  be  paid;  to  enforce  which  regula- 
5  Geo.  3.  ch.  35.  tion,  a  penalty  of  lo/.  is  impofed  (over  and  above  the  pay- 
xGGco  ■■  ch  u  nient  of  the  duties)  upon  any  perfon,  who  (hall  fign,  feal,  ex« 
f-  5-  ecute,  or  fubfcrlbe  any  policy  of  infurance,  from  fire,  not  be- 

50.  ■  ■  •  jj-jg  jy]y  (lamped,  and  fliall  alfo  pay  the  additional  fum  of  5/. 
co^Ta^*  '^"'     before  the  fame  (hall  be  ftamped,  fo  as  to  be  available  in  law 

or  equity,  or  be  given  or  received  in  evidence  in  any  court  o* 

juftice. 


so.  f.  24. 


Vide  ante,  ch.o.  -^^  *^^^  puteft  equity  and  good  faith  are  efTentially  requi(ite> 
as  has  been  already  (hewn,  to  render  the  contradl  effedual 
when  it  relates  to  marine  infurances ;  fo  it  need  hardly  be  ob_ 
ferved,  that  it  is  no  lefs  eflential  to  the  validity  of  the  policy 

againft 
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agalnfl  fire:  becaufe  in  the  latter,  as  well  as  in  the  formec,  the    C    HA    P. 

r*  1    •  •  II*  1         ■  A.X  111* 

infurcr,  from  the  nature  of  the  thing,  is  obliged,  in  a  great 
mcafure,  to  rely  upon  the  integrity  and  honefty  of  the  infured, 
as  to  the  reprefentatlon  of  the  value  and  quantity  of  the  property, 
u'hich  is  the  objcft  of  the  infuiance. 


n  n  3  A  P  P  E  N. 
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Policy  of  Injur ance  on  Ship  or  Goods, 


3il3  t&e  3I3ame  of  (^on,  ^men, 

as  well  in  own  Name,  as  for  and  iu 

the  Name  and  Names  of  all  and  every  other  Perfon  or  Perfons  to 
whom  tiic  fame  doth,  may,  or  fhali  appertain,  in  Part  or  in  All, 
doth  make  Alfurance,  and  caufe 

and  them  and  every  of  them  to  be  infured,  loft,  or  not  loft,  at 
and  from 


Upon  any  Kind  of  Goods  and  Merchandizes,  and  alfo  upon  the 
Body,  Tackle,  Apparel,  Ordnance,  Munition,  Artillery,  Boat, 
and  other  Furniture,  of  and  in  the  good  Ship  or  Veflel  called  the 

whereof  is  Mafter,  under  God,  for  this  prefent  Voyage, 

or  whofoever 
elfe  Ihall  go  for  Mafter  in  the  faid  Ship,  or  by  whatfoever  other 
Name  or  Names  the  fame  Ship,  or  the  Mafter  thereof,  is  or  ftiall 
be  named  or  called  ;  beginning  the  Adventure  upon  the  faid 
Goods  and  Merchandizes  from  the  loading  thereof  aboard  the 
faid  Ship,  upon 

the  faid  Ship,  l^c. 

and  fo  fhall  continue  and  en- 
dure, during  her  Abode  there,  upon  the  faid  fhip,  i^c.  And 
farther,  until  the  faid  Ship,  with  all  her  Ordnance,  Tackle,  Ap- 
parel, ^c.  and  Goods  and  Merchandizes  whatfoever,  ftiall  be  ar^ 
rived  at  upon  the  faid 

Shipjiffr.  until  ftre  hath  moored  at  Anchor  Twenty-four  Hourt 
in  good  Safety  ;  and  upon  the  Goods  and  Merchandizes,  until 
the  fame  be  there  difcharged  and  fafely  landed.  And  it  ftiall 
be  lawful  for  the  faid  ftiip,  ^'c  in  this  Voyage,  to  proceed  and 
fail  to  and  touch  and  ftay  at  any  Forts  and  Places  whatfoever 

without  Prejudice  to  this  Infu- 
rance,  the  faid  Ship,  Isfc.  Goods  and  Merchandizes,  iffc.  for  io 
much  as  concerns  the  Aft^ureds .  by  Agreement  between  the  Afr 
furcds  and  Aflurers  in  this  Policy  are  and  ihall  be  valued  at 

Touching  the  Adventures  and  Perils  which  we 
tlic  Affurcri  are  contented  to  bear,  and  do  take  upon  us  in  this 

n  n  4  Voyage, 
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Voyage,  they  are  of  the  Seas,  Men  of  War,  Fire,  Enemies, 
Pirates,  Rovers,  Thieves,  Jettifons,  Letters  of  Mart  and  Coun- 
ter-mart, Surprizals,  Takings  at  Sea,  Arrefts,  Reftraints  and  De- 
tainments of  all  Kings,  Princes,  and  People,  of  what  Nation,  Con- 
dition, or.  Quality  foever;  Barratry  of  the  Mailer  and  Mariners, 
and  of  all  otKer  Perils,  Lofies  and  Misfortunes,  that  have  or  fliall 
come  to  the  Hurt,  Detriment,  or  Damage,  of  the  faid  Goods  and 
Merchandizes  and  Ship,  l^c.  or  any  Part  thereof.  Ani  in  cafe  of 
any  Lofs  or  Misfortune,  it  fhall  be  lawful  to  the  AfTureds,  their 
Fatlors,  Servants,  and  Affigns,  to  fue,  labour  and  travel  for,  in 
and  about  the  Defence,  Safeguard,  and  Recovery  of  the  faid  Goods 
and  Merchandize  and  Ship,  Iffc.  or  any  Part  thereof,  without  Pre- 
judice  to  this  Infurance;  to  the  Charges  whereof  we  the  AlTurers 
will  contribute  each  one  according  to  the  Rate  and  Quantity  of 
his  Sum  herein  affured.  And  it  is  agreed  by  us  the  Infurers,  that 
this  Writing  or  Policy  of  AfTurance  fhall  be  of  as  much  Force  and 
EfFeft  as  the  fureft  Writing  or  Policy  of  AfTurance  heretofore  made 
in  Lombard-Jlreet,  or  in  the  Royal  Exchange,  or  elfewhere  in  London. 
And  fo  we  the  Aflurers  are  contented,  and  do  hereby  promife  and 
bind  ourfclvcs,  each  one  for  his  own  Part,  our  Heirs,  Executors, 
and  Goods,  to  the  AfTured,  their  Executors,  Adminiftrators,  and 
Affigns,  for  the  true  Performance  of  the  Premifes,  confeffing  our- 
fclvcs paid  the  Confideration  due  unto  us  for  this  Affurance  by  the 
Affured 


at  and  after  the  Rate  of 
per  Cent. 

In  Witnefs  luhereof  we  the  Affurers  have  fubfcribed  our  Names 
and  Sums  alfured  in  London. 

N.  B.  Corn,  Firti,  Salt,  Fruit,  Flour,  and  Seed,  are  warranted 
free  from  Average,  unlefs  general,  or  the  Ship  be  ftrandcd  ; 
Sugar,  Tobacco,  Flax,  Hemp,  Hides,  and  Skins,  are  warranted 
free  from  Average,  under  Five  Pounds  per  Cent.  And  all  other 
Goods,  alfo  the  Ship  and  Freight,  are  warranted  free  from 
Average  under  Three  fer  Cent,  unlefs  General,  or  the  Ship  be 
ftrandcd. 


*  P  P  E  >T- 
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Form  of  a  Refpondentia  Bond. 

^B^m  all  ®en  ftp  iWt  IPrcfent^,  That 

held  and  firmly  bound  to 


in  the  Sum,  or  Penalty  of 
of  good  and  lawful  Money  of 
Great  Britain,  to  be  paid  to  the  fald 

or  to  certain  Attorney,  Executors,  Adminif- 

trators,  or  Afligns ;  to  which  Payment,  well  and  truly  to  be 
made  Heirs,  Executors,  and  Ad- 

miniftrators,  firmly  by  thefe  Prefents,  fealed  with 
Seal.  Dated  this 

Day  of  in  the  Year  of  the 

Reign  of  our  Sovereign  Lord  by  the  Grace  of 

God,  cf  Great  Britain,  France^  and  Irelaricf,  King,  Defender 
of  the  Faith,  and  fo  forth,  and  In  the  Year  of  our  Lord  One 
thoufand  feven  hundred  and  The  Condition 

of  the  above-written  Obligation  is  fuch,  that  whereas  the  above- 
named  hath,  on  the  Day  of  the 
Date  above-written,  lent  unto  the  above-bound 

the  Sum  of  upon  the  Merchandizes 

and  Effeds,  to  that  Value  laded,  or  to  be  laden,  on  board  the 
good  Ship  or  VefFcl  called  the  of  the  Burthea 

of  Tons  or  thereabouts,  now  in  the  River 

Thamesy  whereof  is  Commander.     If  the  faid 

Ship  or  VefTel  do,  and  fhall  with  all  convenient  Speed,  proceed 
and  fail  from  and  out  of  the  faid  River  of  Thames,  on  a  Voyage 
to  any  Ports  or  Places  in  the  Eafi  Indies,  China,  Perjia,  or  elfe- 
where  beyond  the  Cape  of  Good  Hope,  and  from  thence,  do  and 
fliall  fail  and  return  unto  the  faid  River  of  Thames,  at  or  be- 
fore the  End  and  Expiration  of  Thirty-fix  Calendar  Months,  to 
be  accounted  from  the  Day  of  the  Date  above-written,  and  that 
witliout  Deviation  (the  Dangers  and  Cafualties  of  the  Seas  ex- 
cepted). And  if  the  above-bound 
Heirs,  Executors,  or  Admiaiftrators,  do  and  (hall,  within 

Days  next  after  the  faid  Ship,  or  Veile!,  fhall  be  ar- 
rived in  the  faid  River  of  Thames,  from  the  faid  Voyago,  or  at 
the  End  and  Expiration  of  the  faid  Thirty-fix  Calendar  vionths, 
to  be  accounted  as  aforefaid  (which  of  tlie  faid  T  imes  (hall  firft 
and  next  happen)  well  and  truly  pay,  or  caufe  to  be  paid,  unto 
the  above-named  Executors,  Adminillrators,  or 

Affigns,  the  Sum  of  of  lawful  Money 

of  Great  Britain,  together  with 

of  like  Money,  by  the  Calendar  Month,  and  fo  proportion- 
ably 
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ably  for  a  greater  or  leiTer  Time  than  a  Calendar  Month,  for  all  fuch 
Time,  and  fo  many  Calendar  Months,  as  fliall  be  elapfed,  and  run 
out  of  the  faid  Thirty-fix  Calendar  Months,  over  and  above  twenty 
Calendar  Months,  to  be  accounted  from  the  Day  of  the  Date  above- 
written  ;  or  if  in  the  faid  Voyage,  and  within  the  faid  Thirty-llx 
Calendar  Months,  to  be  accounted  as  aforefaid,  an  utter  Lofs  of  the 
faid  Ship,  or  VeiTel,  by  Fire,  Enemies,  Men  of  War,  or  any  other 
Cafuakies  fliall  unavoidably  happen  ;  and  the  above  bound 

Heirs,  Executors,  or  Adminiftrators, 
do  and  fliall,  within  Six  Months  next  after  the  Lofs,  pay  and 
fatisfjr  to  the  faid  Executors  or  Admi- 

niftrators, or  Afilgns,  a  juft  and  proportional  Average  on  all 
Goods  and  Effects  which  the  faid 

carried  from  E?igland  on  boaid  the  faid  Ship  or  VeiTel,  and  on  all 
other  the  Goods  and  Effects  of  the  faid  which  fliall 

acquire  during  the  faid  Voyage,  and  vv'hich  fliall  not  be  unavoid- 
ably loft  :  then  ihe  above  written  Obhgation  to  be  void,  and  of 
no  EiTed  ;  or  elfe  to  Rand  in  full  Force  and  Virtue. 


Sealed  and  delivered  (being  7 

firft  duly  ftampt)  in  the  >  J.  S. 

Prefence  of  J 
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Fonn  of  a  Policy  of  Infurance  iipn  a  Life, 


3n  tf)e  3l5amC  of  (^on,  Amen, 

do  make  AfTurance,  and 

caufe  to  be  afliired  upon  natu- 

ral Life  aged  for  and  during 

the  Term  and  Space  of 

Calendar  Months,  to  commence  this 

Day  of  in  the  Year  of  our 

Lord  One  thoufand  feven  hundred  and  fully  to  be 

complete  and  ended.       And    it  is    declared,  that  this  Aflurance 

is  made    to  and  for  the  Ufe,  Benefit,  and  Security,  of  the  faid 

Executors,  Adminiftrators,  and 
Afligns,  in  cafe  of  the  Death  of  the  faid 

within   the  Time  aforefaid,  which  the  above  Governor  and  Com- 
pany do  allow  to  be  good  avid  frifFicicnt  Ground  and  Inducement 
3  (^«" 
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for  making  this  AfTnrance,  and  do  agree  that  the  Life  of 

the  faid  is  and  fhall  be  rated  and 

vahied  at  the  Sum  alTared :  The  faid  Governor  and  Company 
therefore,  for  and  in  Confideration  of  p:r  Cent, 

to  them  paid,  do  affure,  afTume,  and  promlfe,  that 

the  faid  rtiall,  by  the  Permiffion  of 

Almighty  God,  Kve,  and  continue  in  this  natural  Life,  for  and 
during  the  faid  Tenn  and  Space  of  Calendar 

Months,  to  commence  as  aforefaid  ;  or  In  Default  thereof,  that 
IS  to  fay,  in  cafe  the  faid 

fhall  in  or  during  the  faid  Time,  and  before  the  full  End  and 
Expiration  thereof,  happen  to  die,  or  deceafc  out  of  this  World 
by  any  Way  or  Moans  whatfoever,  that  then  the  abovefaid  Go- 
vernor and  Company  will  well  and  truly  fatisfy,  content,  and 
pay  unto  the  fiid  Executors,  AdmlnU 

llrators,  or  AiTigns,  the  Sum  or  Sums  of  Money  by  them  aflured, 
and  are  here  under-written,  hereby  promifing  and  binding  them- 
felves  and  their  Succeffors  to  the  Affured,  Executors, 

Admiiiiftrators,  or  Affigns,  for  the  true  Performance  of  the  Premi- 
fes,  confeffing  themfelves  paid  the  confideration  due  unto  them  for 
this  AfTurance  by  the  Alfured.  Provided  always,  and  it  is  hereby 
declared  to  be  the  true  Intent  and  Meaning  of  this  Aflurance, 
and  this  Policy  is  accepted  by  the  faid 

upon  Condition  that  the  fame  fhall  be  utterly  void  and  of  no 
Effeft,  in  cafe  the  faid  fhall  exceed  the  Jge 

of  or  fhall  voluntarily  go  to  Sea  or  into 

the  IVars,  by  Sea  or  Land,  without  Licence  in  Writing  firil 
had  or  obtained  for  fo  doing,  any  Thing  in 

thefe  Prefents  to  the  contrary  hereof  in  anywife  notvrithftanding. 
In  witnefs  whereof  the  faid  Governor  and  Company  have  caufed 
their  common  Seal  to  be  hereunto  affixed,  and  the  Sum  or 
Sums  by  them  affured  to  be  here  under-written,  at  their  Office 
in  London,  this  Day  of  in  the 

Year  of  the  Reign  of  our  Sovereign 
Lord  by  the  Grace  of  God,  of  Great 

fir'ita'w,  France,  and  Ireland,   King,   Defender  of  the  Faith,  Iffc. 
jind  in  the  Year  of  our  Lord  One  thoufand  feven  hundred    and 
The  faid  Governor  and  Company  are  content 
with  this  AlTurance  for^. 


+6+ 
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B 


Fonn  of  a  Policy  of  Infurance  aga'mjl  Fire, 


y  the  Corporation  of  the  Royal  Exchange  Aflurancc 
of  Houfes  and  Goods  from  Fire 


This  prefent  Infirument  or  Policy  of  Aflurancc  witnefleth. 
That  whereas 

agreed  to  pay  into  the  Treafury  of  the  Corporation  of  the  Royal 
Exchange  Affurance,  at  their  Office  on  the  Royal  Exchange,  Lon- 
deny  for  the  Affurance  of 


from  Lofs  or  Damage  by  Fire.  Now  kmiv  all  Men  by  thefe  Prefents, 
That  the  capital  Stock,  Eftate,  and  Securities  of  the  faid  Cor- 
poration fiiall  be  fubje£l  and  liable  to  pay,  make  good,  and  fa- 
tisfy  unto  the  faid  Aflured  Heirs,  Executors, 

or  Adminiftrators,  any  Lofs  or  Damage  which  fhall  or  may 
happen  by  Fire  to  the  faid  Goods  aforefaid 

(except  fuch  Goods  as  Hemp,  Flax,  Tallow,  Pitch,  Tar,  Tur- 
pentine, Glafs,  China,  and  Earthen  Wares,  Writings,  Books 
of  Accounts,  Notes,  Bills,  Bonds,  Tallies,  ready  Money,  Jew- 
els, Plate,  Piftures,  Gun-powder,  Hay,  Straw,  and  Corn  un- 
threlhed),  within  the  Space  of  twelve  Calendar  Months  from  the 
Day  of  the  Date  of  this  Inftrument  or  Policy  of  Afl*urance,  not 
exceeding  the  Sum  of 

and  {hall  fo  continue,  remain,  and  be  fubjeft  and  liable,  as  afore- 
faid,   from  Year  to  Year,  to  be  computed  from  the 
Day  of  in  every  Year,  for  fo  long  Time  as  the  faid 

AfTured  fhall  well  and  truly  pay,  or   caufe  to  be  paid  the  Sum  of 

into  the  Treafury  of  the  faid  Corpo- 
ration, on  or  before  the  Day  of 
which  fhall  be  in  each  fucceeding  Year,  and  the  faid  Corpora- 
tion fhall  agree  thereto  by  accepting  and  receiving  the  fame  ; 
which  faid  Lofs  or  Damage  fhall  be  paid  in  Money  immediately 
after  the  fame  fnall  be  fettled  and  adjufied,  or  othervvife,  if  the  faid 
Lofs  or  Damage  fhall  not  be  adjufled,  fettled,  and  paid  within 
fixty  Days  afur  Notice  thereof  fliall  be  given  to  the  faid  Corpo- 
ration, by  the  faid  Affured,  that  then  the  faid  Corporation,  their 
Officers,  Workmen,  or  AfTigns,  fhall,  at  the  Charge  of  the  faid 
Corporation,  at  the  End  and  Expiration  of  the  faid  fixty  Days, 
provide  and  fupply  the  faid  Affured  with  the  like  Quantity  of 
Goods  of  the  fame  Sort  and  Kind,  and  of  equal  Value  and  Good- 
ncfs  with  tliofe  burnt  or  damnified  by  Fire.  Provided  always  ne- 
verihelefs,  and  it  is  h.-Tcby  declared  to  be  thi'  true  Intent  and 
7  Meaning 
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Meaning  of  this  Deed  or  Policy,  That  the  faid  Stock,  Eftate,  and 
Securities  of  the  faid  Corporation  ihall  not  be  fubjeft  or  hable  to 
pay  or  make  good  to  the  Affured  any  Lofs  or  Damage  by  Fire, 
which  (hall  happen  by  any  Invafion,  Foreign  Enemy,  or  any 
military  or  ufurped  Power  whatfoever.  Provided  alfo,  That  this 
Deed  or  Policy  (hall  not  take  place  or  be  binding  to  the  faid 
Corporation  until  the  Premium  for  one  Year  is  paid,  or  in  cafe 
the  faid  Affured  (hall  have  already  made,  or  (hall  hereafter  make 
any  other  Aflurance  upon  the  Goods  aforefaid,  unlefs  the  fame 
lliall  be  allowed  of  and  fpeci(ied  upon  the  Back  of  this  Policy : 
Or  if  the  faid  at  the  Time  when  any 

fuch  Fire  (hall  happen,  (hall  be  in  the  PoircfTion  of,  or  let  to  any 
Pcrfon  who  fliall  ufe  or  exercife  therein  the  Trade  of  a  Sugar- 
baker,  Apothecary,  Chymift,  Colour-man,  Diftiller,  Bread  or 
Bifcuit-baker,  Ship  or  Tallow-chandler,  Stable-keeper,  Inn- 
holder,  or  Maltftcr,  or  (Iiall  be  made  ufe  of  for  the  (lowing  or 
keeping  of  Hemp,  Flax,  Tallow,  Pitch,  Tar,  or  Turpentine ; 
but  that  in  all  or  any  of  the  faid  Cafes  thefe  Prefent,^,  and  every 
Claufe,  Article,  and  Thing,  herein  contained,  (hall  ceafe,  deter- 
mine, and  be  utterly  void  and  of  none  E(fe6l,  or  otherwife  (hall 
remain  in  full  Force  and  Virtue.  In  Witnefs  whereof  the  faid 
Corporation  have  caufed  their  common  Seal  to  be  hereunto  af- 
fixed, the  Day  of  in  the 
Year  of  the  Reign  of  our  Sovereign  Lord 
by  the  Grace  of  God  of  Great  Britain^ 
France,  and  Ireland,  King,  Defender  of  the  Faith,  ijc.  and  in 
the  Year  of  our  Lord   One  thoufand  feven  hundred 


N.  B.  This  Policy  to  be  of  no  Force,  if  afiigned, 
unlefs  fuch  Affignment  be  allowed  by  an  Entry 
thereof  in  the  Books  of  the  Company. 
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Abandonment. 

BEFORE  a  perfon  infured  can 
demand  from  the  underwriter 
a  recompence  for  a  total  lofs,  he 
mult  abandon  to  him  whatever 
claims  he  may  have  to  the  pro- 
perty infured.  Page  82,  143 

The  time,  within  which  fuch  an 
abandonment  mud  be  made,  was 
not  fixed  in  England  till  lately  by 
any  pofitive  regulation  or  deci- 
fion.  82,  172 

Abandonment  is  as  ancient  as  the 
contract  of  infurance  itfelf.    143 

When  an  abandonment  is  made,  it 
mull  be  total,  and  not  partial. 

The  infured  may  in  all  cafes  chufe 
not  to  abandon  :  but  he  cannot 
at  his  pleafure  abandon,  and 
thereby  turn  a  partial  into  a  total 
lofs.  ibid 

The  infured  may  abandon  to  the 
underwriter,  and  call  upon  him 
for  a  total  lofs,  if  the  damage 
exceedhalf  the  value  ;  if  the  voy- 
age be  abfolutcly  loll  or  not 
worth  purfuing  ?  if  farther  ex- 
pence  be  neceifary  ;  or  if  the  in- 
lurer  will  not  engage  at  all  events 
to  bear  that  expence,  though  it 
Hiould  exceed  the  value,  or  tail 
offuccefs.  145,  152,  159 

But  he  cannot  abandon,  unlefs  at 
fome  period  or  other  of  the  voy- 
age, there  has  been  a  total  lofs  ; 
and  if  neither  the  thing  infured, 
nor  the  voyage  be  loft,  and  the 
damage  does  not  amount  to  a 
moiety  of  the  value,  he  Ihall  not 
be  allowed  to  abandon  146, 

164 

Abandonment  muftbe  made,  though 
the  property  be  converted  into 
jnoncy.  172 


The  doftrine  of  abandonment  il- 
luftrated  by  the  cafe  of  Gofs  v. 
IFithers,  Page  1 48 

And  alfo  by  the  cafe  of  Milks  v. 
Fletcher.  1 52 

The  right  to  abandon  muft  depend 
on  the  nature  of  the  cafe  at  the 
time  of  the  aftion  brought,  or  at 
the  time  of  the  offer  to  abandon ; 
and  therefore  if  at  the  time  advice 
is  received  of  the  lofs,  it  appears 
that  the  peril  is  overand  the  thing 
in  fafety,  the  infured  has  no  right 
to  abandon.  146,  159 

Thus  in  a  cafe  where  there  was  a 
capture  and  recapture,  and  it  was 
ftated  that  at  the  time  of  t!ie  of- 
fer to  abandon,  the  fnip  was  fafe 
in  port,  and  had  fiilhinod  no  da- 
mage, the  court  held  that  the  infu- 
red had  no  right  to  abandon.  157 

But  if  the  underwriter  pay  for  a 
total  lofs,  and  it  afterwards  turn 
out  to  be  but  partial,  the  infured 
fhall  not  be  obliged  to  refund  ; 
but  the  infurer  Ihall  ftand  in  hii 
place  for  the  benefit  of  falvage. 

164 

A  fliip  was  infured  from  JVyburg  tu 
Lyvn,  at  v/hich  place  flie  arrived: 
the  jury  found  that  the  fliip  was 
not  worth  repairing  :  but  the  da- 
mage fullained  in  the  voyage  in- 
fured did  not  exceed  /^.S  I. per  cent. 
By  the  court,  the  jury  have  pre- 
cluded us  from  faying  this  is  a  to- 
tal lofs ;  and  where  neither  the 
thing  infured  nor  the  voyage  is 
loft,  the  infured  cannot  abandon. 

ibiJ 

Infurance  on  fliip,  cargoand  freight, 
at  and  from  Tortola  to  London^ 
warranted  free  of  particular  ave- 
rage. On  the  I  ft  of  Auguft  the 
v.'hole  fleet  got   under  way,  but 

not 
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not  being  able  to  get  clear  of  the 
iflands,  they  anchored  that  night, 
and  next  day  got  clear  of  the 
jflands.  Abovit  lo  o'clock  on  the 
2d  of  Augnfty  feveral  fqualls  of 
wind  arofe,  which  occafioned  the 
fliip  to  rtrain,  and  make  water  fo 
fail  that  the  crew  were  obliged 
to  work  both  pumps :  on  the  3d 
the  captain  made  a  fignal  of  dif- 
trefs,  and  returned  to  Tortola.  A 
furvey  was  had,  by  which  the 
Ihip  was  declared  unable  to  pio- 
ceed  to  fea  with  her  cargo  ;  that 
fhe  could  not  be  repaired  in  any 
of  the  Englifl}  Wejl  India  Iflands  ; 
many  of  the  fugars  in  the  bilge 
and  lower  tier  were  walhcd  out, 
and  feveral  of  the  caflcs  broke 
and  in  bad  order.  This  was  held 
to  be  a  total  lofs,  the  voyage 
being  entirely  defeated.  P.  168 
Eleftion  to  abandon,  when  to  be 
made.  172 

AR'ion. 

An  afilon  on  the  cafe  lies  againft  an 
agent  for  not  having  infured 
agreeably  to  the  orders  of  his 
principal.  303   note  {a) 

The  only  difference  between  this 
aftion,  and  that  on  the  policy 
againll  the  underwriters,  confifts 
inform:  fortheplaintiffis  entitled 
in  this  action,  to  recover  the  pre- 
cife  fu:n  he  ordered  to  be  infured; 
and  the  defendant  has  every  be- 
nefit of  which  the  underwriter 
could  have  taken  advantage,  fuch 
as  fraud,  deviation,  non-compli- 
ance with  warranty,  &c. 

^  303  note  [a) 

Such  an  order  to  Infure  muft  be 
obeyed  in  the  three  following  in- 
ilances,  otherwife  this  adlion  will 
lie.  Flrft,  where  a  merchant 
abroad  has  effects  in  the  hands 
of  his  correfpondent  here.  Se- 
cond, where  the  merchant  abroad 
has  been  uj'ed  to  fend  orders  for 
infurance,  and  the  one  here  to 
comply  with  them.  Thirdly,  if 
the  merchant  abrgad  fend  bills  of 


lading,  and  engraft  on  them  air 
order  to  infure,  as  the  term  of 
their  acceptance.       P.  304  note 

If  a  merchant  here  accept  an  or- 
der for  infurance,  and  limit  the 
broker  to  too  fmall  a  premium, 
by  which  means  no  infurance  can 
be  procured,  this  action  lies. 

304  note 

An  afiion  of  indebitatus  ajfumffity 
for  money  had  and  received  for 
the  plaintiff's  ufe,  is  the  pro- 
per form  of  a6lion,  in  order  to 
recover  the  premium.    368,  398 

In  order  to  recover  upon  a  policy 
againll  either  of  the  infurance 
companies,  the  aftion  mull  be 
debt  or  covenant y  and  they  may 
plead  generally.  396,  397 

When  money  has  been  paid  by  mis- 
take tothe  infured, it  maybe  reco- 
vered back  in  an  action  for  mo- 
ney had  and  received  to  the 
plaintiff's  ufe.  398 

In  order  to  recover  againft  a  private 
underwriter  upon  the  policy,  the 
form  of  aftion  is  a  fpecial  Indebi- 
tatus ajfumpfit,  founded  upon  the 
exprefs  contraft.  397 

The  adlion  may  be  brought  in  the 
name  of  the  broker  effedling  the 
policy.  403 

Within  fifteen  days  after  adlon 
brought,  plaintiff,  after  requeft 
in  writing,  mult  declare  the 
amount  of  all  infurances  on  the 
fame  (hip.  Ibid. 

See  title  Declaration. 

Adjujlment. 

When  the  quantity  of  damage  fuf- 
tained  in  the  co\irfe  of  the  voy- 
age is  known,  and  the  amount 
which  each  infurer  is  to  pay,  is 
fettled,  it  is  ufual  for  the  under- 
writer to  indorfe  on  the  policy, 
"  adjulted  this  lofs  at  fo  much 
per  cent"  This  is  an  adjuflment. 

117 

After  an  adjuftment  has  been  figned 

by  the  underwriter,  if  he  refufe 

to  pay,  the  owner  has  no  occa- 

fion  to  go  into  the  proof  of  his 

lofs, 
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tofs,  or  any  of  the  circiimftanccs. 
It  is  to  be  coulideicd  as  w  note 
of  hand.  Page  i  17 

Tliis  rule  has  been  fince  relaxed 
and  explained.  it8 

After  judgment  by  default  upon  a 
valued  policy,  the  plaintiff's  title 
to  recover  is  confeffed,  and  the 
amount  of  the  damage  is  fixed  by 
the  policy.  ibid 

If  a  lofs  be  total  at  the  time  of  the 
adjulimcnt,  and  the  infurer  pay 
for  a  total  lofs)  the  infured  is  noi 
obliged  to  refund,  if  it  fhould  af- 
terwards turn  out  to  be  but  par- 

■  tial ;  but  the  infurer  will  Hand  in 
the  place  of  the  infured.  ih'id 

A  box  of  bullion  was  wholly  lolt, 
the  lofs  adjufted  and  paid,  and  an 
agreement  was  entered  into,  at 
the  time  of  adjuftment,  that  the 
infured  would  refund  to  the  in- 
furer whatever  he  fhould  recover 
in  fuch  proportion  as  the  fum  in- 
fured bore  to  the  whole  intereft. 
The  bullion  was  afterwards  filhcd 
up,  and  the  infured  paid  into 
court  the  infurer's  proportion, 
after  deducting  falvage.  The 
court  held  this  to  be  ri>rht.    ibid 


Admiralty, 

The  fentence  of  a  foreign  Court  of 
Admiralty  is  contlufive,  as  to 
every  thing  contained  in  it ;  but 
where  the  caufe  of  condemnation 
of  a  fliip  does  not  appear  to  be 
on  the  fpccitick  ground,  material 
to  the  point  in  iffue,  parole  evi- 
dence mud  be  allowed  to  explain 

'"t.    _  ,353 

Thus  it  is  not  conclufive  to  Oiew 
that  a  (hip  was  r.ot  neutral,  unl.  fs 
itappeared  thatthecoiidemnation 
went  on  that  ground.  ibid 

A  fentence  of  fuch  a  court  cannot 
be  controverted  collaterally  in  a 
civil  fuit.  356 

Jf  it  appear  evident  that  the  fen- 
tence proceeded  upon  the  ground 
.  of  the  property  not  being  neutral, 
that  i:)  concluiivc  evidence  ag'ainlt 
Jhc  infured,  that  he  hu'j  not  com- 


plied with  his  warranty,  2nd  the 
underwriter  is  dilchargcd. 

Page  350,  361,'  3^)2 

Even  where  no  fpecial  ground  of 
condemnation  is  Itatcd  ;  but  the 
fhip  is  condemned  as  good  an. I 
lawful  prize,  the  Court  here  mult 
conllder  it  as  conclufive  evidence 
that  the  property  was  not  neu- 
tral. 36.'. 

But  if  the  ground  of  decifion  ap- 
pear to  be  not  on  the  ground  of 
not  being  neutral,  but  ot»  a  fo- 
reign ordmance,  manifelHy  un- 
jull,  and  contrary  to  the  laws  of 
nations,  and  the  infured  has  only 
infringed  iuch  a  partial  law,  that 
Hiall  not  be  deemed  a  breach  f;i 
liis  warranty,  fo  as  to  difch.irgc 
the  infurer.  363 

IftheniipbecondemncdasprI.»e,and 
the  grounds  of  the  fentence  appear 
manifeitly  to  contradict  fuch  a 
conclufion,  the  Court  htre  wiil 
not  difcharge  the  infurers,  by  de- 
claring that  the  infured  has  for- 
feited his  neutrality.  364 

Agent. 

Wherever  there  has  been  an  al]eg?- 
tion  of  falfehood,  a  concc''.Itncnt 
of  circumfiances,  or  a  mifrcpre- 
fentation,  it  is  immaterial  wlie- 
ther  it  be  the  acl  of  the  perfon 
himfelf  who  is  intereiftd,  or  of 
his  agent;  for  in  either  cafe,  the 
contradt  is  founded  in  deception, 
and  the  policy  is  confequently 
void.  2G''S 

This  rule  prevails,  even  though  the 
aft  cannot  be  at  all  traced  to  the 
owner  of  the  property  infured. 
209 

The  plaintiff's  agent  fhipped  goods 
for  the  plaintiff,  and  wrote  to  tlie 
plaintiiPs  agent  in  to'-vn  to  get 
an  infurance  done.  The  letter 
Vv'as  dated  the  i6th  of  September ^ 
and  it  contained  this  fenteiice, 
"  I  this  day  (hipped  on  board  the 
jfofepbf  ".I'hich  fuilrd  imhudlajelyy 
a  cargo  of  oats,"  fee.  1  his  let- 
ter was  not,  however,  fent  till  one 
o'clcck  on  the  ijih.  Tin-  cafe 
o  o  Itatos, 
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ftate?,  that  about  fix  o'clock  in 
the  evening  of  the  l6th,  Thomas 
(the  agent)  heard  a  report  that 
the  ihip  was  on  fnore;  and  at  fix 
o'clock  in  the  mornaig  of  the 
17th  he  hneiv  the  fliip  was  loft. 
The  poucy  was  held  void  on  ac- 
count of  the  fraud  in  Thomas. 

Page  2  1  o 
Agent  not  infnring  according  to  di- 
rections is  liable  to  an  action. 

AUeratlon. 

A  policy  cannot  be  altered  after  it 
is  figned.  1 

Unlefs  there  be  fome  written  doc\i- 
ment  to  (hew  that  the  intention 
of  the  parties  was  miliaken  :  or 
unlefs  it  be  altered  by  confent  of 
the  parties.  3 

Amalfdan  Code, 

Some  account  of  it.  Introd.  p. 
xxvii. 

Appnrttonmenl. 
See  Return  of  Premium. 


Ar 


il 


See  titles,  Ri/1<:,  Continuance  of 
Riflv  and  Conftruflion  of  Policy. 

AJfignment. 

Policies  of  infurance  againft  fire  are 
not  afTignable  without  confent  of 
the  office.  449 

But  in  marine  infurances,  the  po- 
licy may  be  transferred. 

449  note  («) 

AJfumpfit.     See  Acl'ion. 
AJjuraiice.     Vide  Infurance. 

Average,  General. 

When  goods  are  thrown  overboard 
in  a  liorra  to  lighten  lUc  fhip,  for 


the  general  fafety  of  the  fiiip  anc! 
cargo,  the  owners  of  the  fhip  and 
of  the  goods  faved,  are  to  con- 
tribute for  the  relief  of  thofe 
whofe  goods  are  ejefted :  this 
contribution  is  called  a  general 
average.  Page  gg,  121 

Average  and  contribution  in  com- 
m.ercial  writers,  are  fynonymous 
terms.  121 

The  doftrine  of  average  was  intro- 
duced by  the  Rhod'ians.  ibid 

Three  things,  it  is  faid,  muft  con- 
cur to  make  the  aft  of  throwing 
goods  overboard  legal :  ift,  That 
what  is  fo  condemned  to  deftruc- 
tion,  be  in  confequence  of  a 
deliberate  and  voluntary  conful- 
tation  between  the  mafter  and 
men.  2d.  That  the  Ihip  be  in 
diftrefs,  and  that  facrificing  a 
part  be  neceffary  for  the  prefer- 
vation  of  the  reft.  3d.  That  the 
faving  of  the  fhip  and  cargo  be 
ov>-ing  to  the  means  ufed  with 
that  view.  But  the  2d  feems  to 
be  the  only  m.aterial  one.       122 

To  an  ad  ion  of  trefpafs  for  throw- 
ing goods  overboard,  a  man 
pleaded  that  he  did  it  navis  le- 
•vanda  caufd  ;  and  that  otherwife 
thepafiengers  muft  have  periihed. 
The  plea  was  held  good.        thid 

Ii  the  jcUl/hn  (that  is  the  throwing 
over  of  the  goods )  do  not  fave  the 
fiiip,  but  {he  periih  in  the  Itorm, 
there  fhall  be  no  contribution  of 
fuch  goods  as  may  happen  to  be 
faved.  125 

But  if  the  fhip  being  once  prefervcd 
by  fuch  means,  be  afterwards 
loft,  the  property  faved  from  the 
fecond  accident  fhall  contribute 
to  the  lofs  occalioned  by  the 
former  jettifon.  123 

The  various  accidents  and  charges, 
which  will  entitle  the  fufFering 
party  to  call  for  a  contribution, 
enumerated.  il/id 

If  goods  be  put  en  board  a  lighter, 
to  enable  the  fhip  to  fail  into  a 
harbour,  and  the  lighter  perifh, 
the  owners  of  the  fliip  and  the  re- 
maining cargo,  arc  to  contribute. 
124 
3ui 
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But  if  the  fhlp  be  loft,  and  the 
lighter  faved,  the  owners  of  the 
goods  prefcrved  are  not  to  con- 
tribute. Page  124 
Not  only  the  value  of  the  goods 
thrown  overbO»ard,  muft  be  con- 
fidered  in  a  general  average  ; 
but  alfo  the  value  of  fuch  as 
receive  any  damage  by  wet,  &c. 
from  the  jettifon  of  the  reit.  ibid 

If  a  fliip  be  taken  and  carried  into 
port,  and  the  crew  remain  to 
take  care  of  and  reclaim  her,  the 
charges  of  reclaiming  and  the 
wages  and  expences  of  the  fliip's 
company,  during  her  arrell,  and 
from  the  time  of  her  capture,  it 
is  fald,  fhall  be  brought  into  a 
general  average.  ^i.ihid 

Not  fo  for  failors'  wages  and  pro- 
vifions,  during  performance  of  a 
quarantine.  1 25 

^teere.  Whether  extraordinary 
wages  and  victuals,  during  a 
detention  by  a  foreign  prince, 
not  at  war,  be  a  fubjedl  of  ave- 
rage ?  125,  126 

It  ffems  that  v.'ages,  &c.  during 
a  detention  to  repair  are. 

^.  ibid 

So  where  a  (hijj  is  obliged  to  go 
into  port  for  the  benefit  of  the 
whole  concern,  the  charges  of 
loading  and  unloading,  and  the 
wages  and  provifions  of  the  work- 
men hired  for  the  repairs  are  a 
general  average.  126 

Diamonds  and  jewels,  when  a  part 
of  the  cargo,  mull  contribute 
according  to  their  value. 

126,  129 

Ship  provifions,  the  perfons  of  the 
paficngers,  wearing  apparel,  and 
fuch  jewels  as  merely  belong  to 
the  perfon,  do  not  contribute. 

127 

Nor  do  bottomry  or  refpondentia 
bonds  in  England.  127,  422 

Nor  the  wages  of  the  failors.     127 

\\\  order  to  fix  a  right  fum,  on 
which  the  average  may  be  com- 
puted, we  fiiould  confider  what 
the  whole  fhip,  freight,  and 
cargo,  would  have  produced 
neat,    if    no  jettifon    had    been 


made;  and  then  the  fliip,  freight, 

and  cargo    are  to  bear  an   equal 

arid  proportional  part  of  the  lofs. 

Page  127 

The  goods  thrown  overboard  are  to 
be  eltimated  at  the  price  for 
which  the  goods  faved  were  fold, 
freight  and  all  other  charges 
being  firft  d':dufted.  128 

The  contribution  is,  in  general, 
not  made  till  the  faip's  arrival  at 
the  port  of  difcharge.  I29 

The  infurer  by  his  contraft,  en- 
gages to  indemnify  the  infured 
againU  all  lofles  arifing  from  a 
general  average.  ibid 

Contribution  muft  be  enforced  in 
a  Court  of  Equity.  iSo^* 

Average  Lofs,  vide  Parllal  Lojfes. 


Banhnptcy, 

T  F  the  original  infurer  become  a 
bankrupt,  it  (hall  be  kwful  for 
him  or  his  afligns,  to  make  a  rc- 
affurancc  to  the  amount  before 
by  him  infured,  provided  it  be 
exprefled  in  the  policy  to  be  a 
re-aiTu  ranee.  277 

The  aft  was  held  to  prohibit  rc- 
affurances  on  foreign  (hips,  ex- 
cept in  the  cafe  of  bankruptcy  or 
death  of  the  firll  affurer.        279 

If  the  infurer,  after  the  writing  of 
the  policy  and  before  a  lofs  hap- 
pen, fliould  become  a  bankrupt, 
the  infured  may  prove  his  debt 
under  the  commiffion,  as  if  the 
lofs  had  happened  previous  to 
the  bankruptcy  of  the  under- 
writer. 278  note  {a) 

This  flatute  has  been  held  to  ex- 
tend to  infurances  upon  lives. 

435 
If  the  borrower  on  bottomry  be- 
comes bankrupt  after  the  loan  of 
the  money,  and  before  the  event 
happens,  which  entitles  thelender 
to  repayment,  the  lender  may 
prove  his  debt  under  the  com- 
miflion,  as  if  the  event  had  ac- 
tually happened.  427 
o  o  2                          BiV- 
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Barratry. 

It   is   barratry  in    the   mafler   to 
finuggle  on  his  own  account.    32 
The  derivation  of  the  word  *'  bar- 
ratry," is  very  doubtful.      P.  83 
Any  act  of  the  maUer,  or  mariners, 
of  a  criminal  nature,  or  which  is 
grofsly    negligent,    tending    to 
their  own  benefit,  to  the  preju- 
dice of  the  oivners  ofthejljip,  and 
without  their  coufent  or  privity, 
is  barratry.  %'^,  84 

It  is  not  nccelfary,  in  order  to  make 
the  infurers  liable,  that  the  lofs 
Ihould  happen  in  the  very  ail  of 
barratry ;  for  the  moment  the  fliip 
is  carried  from  its  proper  track, 
with  an  evil  intent,  barratry  is 
committed.  84,  90 

But  the  lofs  in  confequence  of  the 
a&.  of  barratry,  mufh  happen 
(fiirir/g  the  I'oyage  tufuredy  and 
within  the  time  hmitcd  in  the  po- 
licy. _  31,  84 
If  the  z€l  of  the  captain  be  done  for 
the  benefit  of  his  owners,  and 
not  with  a  view  to  his  own  inte- 
rf ft,  it  is  not  barratry.  ih'td 
If  the  owner  of  the  Ihip  freight  it 
out  for  a  fpecifick  voyage,  the 
freighter  is  to  be  coniidered  as 
owiur  pro  hac  vice  ;  and  if  the 
mafler  commit  a  criminal  aft, 
M-ithout  his  privity,  though  with 
the  knowledge  of  the  original 
owner,  it  is  barratry.  84,  89 
The  infurers,  by  exprefs  words, 
undertake  generally  for  the  bar- 
ratry of  the  mafler  and  mariners. 

If  a  declaration  ftate  a  fhip  to  have 
been  loft  by  the  fraud  and  negU- 
gnice  of  the  mafter,  that  is  a  luf- 
ficient  averment  of  a  lofs  by  bar- 
ratry, ihid 

I3ut  where  a  (hip  failed  a  different 
courfe  from  that  firft  intended, 
which  alteration  was  publickly 
notified  before  the  fhip  failed, 
and  where  the  matter  was  to  have 
no  benefit  by  the  cliangc,  it  was 
held  not  to  be  barratry.         8  6 

So  if  a  fliip  take  a  prize,  and  inftead 


of  proceeding  on  her  voyage,  \he 
captain  is  forced  by  the  mariners 
to  return  to  port  with  the  prize, 
againft  the  orders  of  his  owners, 
the  captain  is  juflified  by  necefli- 
ty  ;  and  it  is  not  barratry,  be- 
caufe  not  done  to  defraud  the 
owners.  Page  87 

A  fhip  was  infured  from  London  to 
Seville  ;  fhe  was  let  to  freight  for 
the  voyage;  fhe  failed  from  Zo«- 
don  to  the  DoivnSi  from  thence 
fhe  failed  to  Guernfey,  'which  was 
out  of  the  courfe  of  the  voyage.  The 
captain  went  there  to  take  in 
brandy  on  his  oiun  account,  with 
the  knowledge  of  the  original 
owner  of  the  fhip,  but  not  of  the 
freighter  for  that  voyage.  This 
was  held  to  be  barratry.  88 

A  breach  of  an  embargo  is  an  aft  of 
barratry'  in  the  mafler.  ^.  9 1 
If  the  captain  cruize  for,  and  take 
a  prize,  contrary  to  his  owner's 
inllruftions,  it  is  barratry.  91a 
An  aft  of  the  captain,  with  the 
knoivledge  of  the  owners  ofthejlnp^ 
though  without  the  privity  of  the 
owner  of  the  goods,  who  hap- 
pened to  be  the  perfon  infured, 
is  not  barratry.  92 

If  the  mafter  of  the  fhip  be  alfo  the 
owner,  he  cannot  be  guilty  of 
barratry.  94 

The  onus  of  proving  the  captain  to 
be  owner,  lies  upon  the  under- 
writer, ibid 
The  fame  rnle  prevails,  if  he  com- 
mit an  aft,  which  would  be  bar- 
ratry in  any  other  mafter,  even 
though  he  has  mortgaged  the 
fhip.  ibid 
If  the  words  **  in  any  lawful  trade''' 
be  inferted,  ftill  the  underwriters 
are  anlwerable,  if  the  captain 
commit  barratry  by  fmuggling 
on  his  own  account.  9^ 
If  any  captain,  or  mariner,  belong- 
ing to  any  fhip,  fliall  wilfully 
burn  or  deftroy  her,  to  the  preju- 
dice of  any  merchant  loading 
goods  thereon,  or  of  any  perfon  un- 
der'writing  any  policy  thereon,  or  to 
the  prejudice  of  the  owner  of  the 
Ihip,  he  fhall  fufFer  death  as  a  .fe- 

Icn, 
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Ion,  without  benefit  of  clergy. 
Pnge  C)6,  97 
If  the  offence  be  committed  within 
the  body  of  a  county,  the  of- 
fender fhall  be  tried  in  a  court  of 
common  law  j  if  upon  the  high 
fcas,  it  fhall  be  tried  according 
to  the  direCiion3  of  the  23tli 
Henry  8.  ch.  15.  c-' 


Bill  of  Ladings  fee  Lading. 

Bottomry  and  Refpondent'ia. 

Bottomry  Is  a  contrafl,  by  which 
the  owner  of  a  ihip  borrows  mo- 
ney to  enable  him  to  carry  on  the 
voyage,  and  pledges  the  keel  or 
bottom  of  the  Jhip  as  a  fecurity 
for  the  repayment.  410 

If  the  fhip  be  loft,  the  lender  alfo 
lofes  his   whole  money  ;  but  if 
not,  he  fhall  receive  his  principal 
and  the  ftipulated  intercft,  how- 
ever it  exceed  the  legal  rate,  ibid 
When    the     fhip    and    tackle    are 
brought  home,  they  are  liable  as 
well  33  the  perfon  of  the  borrow- 
er for  the  money  lent.  ih'id 
When    the  loan  is  not  made  upon 
the  vefiel,   but  upon  the   goods, 
then  the  borrower  only  \%  [erfon- 
ally  bound  to  anfwer  the  con- 
tract, who  Is  faid  to  take  up  mo- 
money  at  refpondent'ia.              4 1 o 
In  this  confifts  the  chief  difference 
between    bottomry    and   refpon- 
dent'ia ;    in  moft  other  refpefts 
they  are  the  fame.                   ih'ul 
There  is  a  third  kind  of  contratl 
upon  the    mere    hazard    of  the 
voyage,  without  any  Intereft  in 
fliip  or  goods.                            4 1 1 
This  is  prohibited  as  to  Eafl  India 
voyages.                                     ihid 
The  borrower  on  refpondentia  can 
only  infure  the  furplus  value  of 
the  goods  over  and  above   the 
money  borrowed.  10 
The  lender  alone  can  make  Infu- 
rance  on  the  money  lent,       4)  1 
All  contradls  made  by  any  of  his 
jVIajcfty's    fubjefts    by    way    of 
bottomry  on     the  (hips  of  fo- 
nigners    trading  to  the  Eajl  In- 
dies are  null  and  void.              ibid 


^  Whether  an  /fmeriear.  Oip,  fince 
the  declaration  of  American  liidr- 
pcndcncy,  be  afu-i^n  Ihip  within 
the  ftatute  ?  "*       Page^i-c 

Bottomry  arofe  from  the  power 
given  to  the  mailer  of  hvpothr- 
eating  the  fhip  and  goofi,'.  for  nc- 
ceflaric'sin  a  foreign  country.  4  i  ^ 
But  the  Ihip  muli  be  abroad,  aiiti 
in  a  ftatc  of  necejfity  to  jullify 
fiich  an  ai^  of  th«  mafter.  ih'id 
This  fpecics  of  contract  was  knou'n 
to  the  Rhod'uin.^.  4  i  5 

The  principle,  upon  which  bottoni-^ 
ry  is  allowed,  is,  that  the  lender 
runs  the  rllk  of  lufing  his  princi- 
pal and  intercli  ;  and  therefore  it 
is  not  ufury  to  take  more  than  tlic 
legal  rate.  416 

If  a  contrad  were  made,  bv  co- 
lour of  bottomry,  in  order  to 
evade  the  llatute,  it  would  be 
ufurious.  41 Q 

The  Icgahty  of  the    contract    de- 
fended, ih'ul 
But   if   the    rifle  be    not   run,    tlie 
lender  is  not  entitled  to  the  ex- 
traordinary premium.               'did 
The  rilks,  to  which  the  lender  ck- 
poles  hinifclf,  are  generally  men- 
tioned in    the   condition    of  the 
bond  ;    and  are  nearly  the  fame 
againll  which  the  underwriter  in 
a  policy  ot  infurancc  undertakes 
to  indemnify.                            421 
Piracy  is  one  of  the  rifles  which  the 
lender  on  bottomry  runs.        ibid 
If  a  lofs  by  capture  happen,  he  can- 
not recover  againft  the  borrower. 

ihid 
But  this  does  not  mean  a  mere  tem- 
porary taking;  but  it  mull  be  fuch 
as  to  occailon  a  total  lofs.  Hid 
Therefore  where  a  flu'p  v/us  taken 
and  detained  for  a  fliort  time,  and 
yet  arrived  at  the  port  of  delli- 
nation  within  the  lime  limited. 
It  was  held  that  the  bond  was. 
not  forfeited.  ibid 

If  the  fhip  be  lofl  by  a  wilful  de- 
viation from  the  track  of  tiic 
voyage,  the  event  has  not  hap- 
pened, upon  which  the  bcicciv» 
er  was  to  be  difcha|rged  froni 
his  obligation.  ^^-4 
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If  the  borrov,'er  becomes  bankrupt 
after  tlie  loan  of  the  money,  and 
before  the  event  happens,  which 
entitles  the  lender  to  repayment, 
the  lender  may  prove  his  debt 
under  the  commiffion,  as  if  the 
event  had  adlually  happened. 

Page  427 

Bottomry  and  rcfpondentia  may  be 

infiired,  provided  it  be  fpecified 

to  be  fuch  interell  in  the  policy. 

9,  428 

Unlefs  the  ufage  of  trade  fanftions 
a  different  proceeding.  1 1 

When  a  perfon  infures  a  bottomry 
intereft,  and  recovers  upon  the 
bond,  he  cannot  alfo  recover  up- 
on' the  policy.  428 

A  lender  on  bottomry  or  at  refpon- 
dentia  is  neither  entitled  to  be- 
ncHt  of  falvage,  nor  liabk  to  ave- 
rage by  the  law  oi  England. 

127,422 

It  is  otherwife  in  France,  and  in 
Denmark.  423 

But  if  a  man  infure  rcfpondentia 
interefi:  on  a  Danipo  fliip,  and 
be  obliged  (to  contribute  to  an 
average  lofs  by  the  laws  of  Dcn- 
ruark,  EngJl/Ji  underwriters  are 
bound  to  indemnify.  ibid 

Q^  Whether  money  may  be  lent  on 
bottomry  or  at  rcfpondentia  to 
an  enemy  in  time  of  war  f     426 

Broker. 

The  broker,  by  the  cuflom,  is  lia- 
ble to  be  fued  by  the  infurer  for 
premiums,  notwithftanding  the 
acknowledgement  by  the  iufurcr, 
in  the  policy,  that  he  has  receiv- 
ed them.  26 

The  broker  may  maintain  an  aftion 
againft  the  infured,  for  premi- 
.  ums  paid  on  his  account.  26,  27 
See  A^ent. 


Capture. 

A  S  between  the  infurer  and  in- 
fured, the  fhip  is  to  be    con- 
fidered   as  loll    by  the  capture, 


though  fhe  be  never  condemned 
at  all,  nor  carried  into  any  port 
or  fleet  of  the  enemy,  and  the 
infurer  mull  pay  tlie  value. 

Page  66,  77 
If  either  before  or  after  condemna- 
tion, the  owner  retake  her,  and 
have  paid  falvage,  the  infurer 
mud  pay  the  lofs  fo  adlually  fuf- 
tained.  66 

If  the  lofs  be  paid   by  the  under- 
writer, before  the   recovery,  he 
ftands  in  the  place  of  the  infured, 
and  will  be  entitled  to  the  bene- 
fits   of  the   reftitution.  ibid 
A  capture  having  been  illegal,  but 
the  cliarges  and  delay  beinggrcat, 
the  infured  made  a  compromlfe 
lonajidc  for  the  liberation  of  the 
fhip  ;  the  underwriter:,  were  held, 
to  be  anfwerable  for  the  charges 
of  that  compromife.  67 
Before  the  ftatute  of  19   Geo.  2^, 
ch.    37.   which  abollfhed  wager 
policies,  the  recapture  had  a  con- 
fidcrable  effecl  upon  the  contract 
of  infurance.  69 
But  now  the  contrail  is  not  at  all 
altered  between  an  infurer  and  an 
infured.                                      ibid 
The  opinions    of   foreign   writers 
\\ith  refpeft  to  capture  and  re- 
capture, ftated.  70 
By  the  marine  law  of  Evglandy  as 
praftifed  in  the  court  of  Admi- 
ralty, it  was  formerly  held,  that 
the  property  was  not  changed  fo 
as    to    bar  the   original   owner 
in  favour  of  a  vendee  or  recaptorj 
till  there  had  been  a  fentence  of 
condemnation.                  71,  138 
But  now  by  llatute  this  right  of  the 
original  owner,  in  cafe  of  a  re- 
capture, is  preferved  to  him  for 
ever,  upon    payment    of    ftated 
falvage  to  the   recaptors.        72 

Before  the  fl^it.  of  19  Geo.  2.  ch, 
37.  feveral  cafes  were  determined 
upon  the  queftion  of  recapture  in 
the  Engl'ijh  courts  ;  but  the  fame 
queftion  can  never  again  arlfe  be- 
tween an  infurer  and  infured. 

73  to  77 
If 


Table  of  the  Principal  Mat  I  en. 


AIS 


If  the  iTiip  be  recovered,  before  a 
demand  for  indemnity  is  made, 
the  infurer  ia  only  liable  for  the 
amount  of  the  lofs  aflualiy  fuf- 
tained  at  the  time  of  the  de- 
mand. Page  77 

Or,  if  the  (liip  be  reftored  at  any 
time  fubfequent  to  the  payment 
by  the  underwriter,  he  fhall  then 
fland  in  the  place  of  the  infured, 
and  receive  all  the  benefits  re- 
fulting   from    fuch    reilitution. 

ibid 

See  Bottomry. 


Changing  the  Ship. 

It  being  neceflary,  except  in  fome 
fpecial  cafes,  to  infert  the  name 
of  the  fhip,  on  which  the  rifle 
is  to  be  tun  in  the  policy  ;  it 
follows  as  an  implied  condition, 
that  the  infured  fliall  neither  fub- 
ilitute  another  fliip  for  that  men- 
tioned in  the  policy  before  the 
voyage  commences ;  in  which 
cale  there  would  be  no  contra6l 
at  all ;  nor  during  the  voyage  re- 
move the  property  infured  from 
one  fliip  to  another,  without 
confent  of  the  infurer,  or  with- 
out an  unavoidable  neceflity.  20, 

290 

If  he  do,  the  Implied  condition  is 
broken,  and  he  cannot,  in  cafe  of 
lofs,  recover  againil  the  under- 
writer, ibid 

The  fhip,  on  which  the  rifle  is  to 
be  run,  forms  a  material  part  of 
the  contraCl.  ibid 

The  opinions  oiEngliJh  mercantile 
writers,  and  of  foreign  authors 
Hated.  290,291 

Expvefsly  held  in  England  that  the 
infured,  except  in  cafes  of  real 
necenity,have  no  right  to  change 
the  bottom  of  the  fhip  ;  for 
when  an  infmance  is  made  on  a 
fpecific  fhip,  and  the  Infured, 
without  the  confent  of  the  un- 
derwritt-r,  changes  the  fliip,  he 
has  not  kept  his  part  of  the  con- 
tradL  293 


Cloaths. 

The  mafter's  cloaths  are  not  in- 
cluded under  a  general  infurance 
on  goods.  P^gs  2 1 

Commencement  of  the  Ri/^. 

On  the  goods  it  Is  ufually//-owi  the 
loading ;  on  the  fhip,  from  the 
beginning  to  load.  23 

On  a  policy  "  at  and  from  Bengal 
to  EngLnd,^''  the  rifle  commences 
from  thefrjl  arrival  ^.t  Btngal.  38 

So  at  and  from  Jamaica  to  London. 
38,39 

Compafs  {^Jllariner's.) 

Invented  by  a  native  o^  Jmalf-,  and 
it  contributed  greatly  to  the  re- 
vival of  commerce.    Introd.  xxv. 


Coin. 
Whether  Infurable  as  goods. 


22 


Commiffion. 

Whether  commUlions   of    a    con- 

lignee  of  the  cargo  are  infurable. 

268  note  (rt) 

Concealment,     fee  Fraud. 

Confent. 

A  policy  may  be  altered  by  confent, 
even  after  It  is  figned.  3 

ConfoUdation  Rule. 

For  the  hiftory  of  the  confolidatlon 
rule  in  infurance  caufes,  fee  the 
Introdudlion,  page  xlix. 

ConflruBlon  of  the  Policy. 

A  policy  mud  always  be  conftrued 
as  nearly  as  pofiible,  according  to 
the  Intention  of  the  contracting 
parties,  and  not  according  to  the 
ibift  meaning  of  the  words.    30 

As  policies  are  to  be  liberally  con- 

fliued,  whatever  Is  done  by  the 

mailer  in  the  ufual  courfe,   for 
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good  reafons,  though  a  lofs  hap- 
pen thereon,  the  infurer  is  Hable. 
Page  30 

No  rule  has  been  more  frequently 
follovvtd  in  uuellionsof  condruc- 
tion,  than  theufage  of  trade,  with 
refpei^t    to  the   voyage   iiuined. 

ibid 

A  policy  on  a  (lilp  generally  from  J. 
to B,  was  conllrued  to  mean  till 
the  fliip  was  unloaded.  30,  3  I 

But  if  it  contain  the  ufual  words 
**  //'//  nioored  t<iventy-four  hours  in 
*'  .f-ifity;'*  the  infiirers  fhall  be 
anfwerable  for  no  lofs,  that  does 
not  happen  before  the  expiration 
of  the  time.  Hid 

Kven  though  the  lofs  was  occafiou- 
cd  by  an  aft  committed  during 
the  vyyage  infured.  ibid 

Thus  where  the  mailer  of  the  fliip, 
dm-ing  the  voyage  infured,  com- 
mitted an  aft  of  barratry  by 
fmuggling  on  his  own  account ; 
the  infurer  was  held  not  to  be 
liable,  bccaufe  the  fhip  was  not 
feized  till  near  a  month  after  her 
i^rriyal  at  the  port  of  deftir.ation. 

ibid 

11  a  fliip  be  infured  for  fix  months, 
and  three  days  before  the  expi- 
ration of  the  time  receive  her 
death's  wound,  but  by  pumping 
is  kept  afloat  till  three  days  after 
the  time,  the  infurer  is  dif- 
cViargcd.  33 

The  lofs  mufl;  happen  during  the 
continuance  of  the  voyage,  or 
\vithin  24  hours  e/ter  her  moor- 
ing at  the  port  of  defllnation.  34 

Under  a  policy  containing  thofe 
words,  the  underwriters  were 
held  liable  for  a  fubfequent  lofs ; 
bccaufe  the  captain  the  very  day, 
on  which  the  fhip  arrived  at  her 
moorings,  was  ferved  with  an  or- 
der from  government  to  return  in 
order  to  perform  quarantine  ; 
and  therefore  the  fhip  could  not 
ije  faid  to  have  moored  2:j.  hours 
in  fafety,  although  fhe  did  not  go 
back  for  fome  days.  35 

in  a  policy  upon  freight,  if  an  ac- 
cident prevent  the  fhip  from  fail- 


ing, the  infured  cannot  recover 
t\\<:  freight,  which  he  nvould  hniC 
earned,  if  flie  had  compleatcd  her 
voyage.  i^^'^g^  J5 

But  if  the  policy  be  a  'valued  policy, 
and  part  of  the  cargo  beou  board 
when  luch  accident  happens,  the 
infured  may  recover  to  the  whole 
amount.  3.6 

If  a  fliip,  from  ftref?  of  weather,  is 
in  a  decayed  condition,  and  goes 
to  the  neareit  place  to  refit,  it  is 
to  be  confidertd  in  the  fame 
light,  as  if  flie  had  been  repaired 
at  the  very  place,  from  which  the 
voyage  was  to  commence,  and  no 
deviation  from  the  terms  of  the 
policy.     _  _  37 

When  a  fl.ip  is  infured,  **  at  anj 
from  Bengal  to  London^'  the 
frjl  arrived  at  Bengal  is  intended 
to  be  the  commencement  of  the 
rifle.  38 

When  an  infurance  is  "  at  and  from''* 
the  fliip  is  protected  during  her 
preparation  for  the  voyage  ;  but 
if  all  thoughts  of  the  voyage  be 
laid  afide,  the  infurer  is  dif- 
charged.  ibid 

Where  there  was  an  infurance  on 
the  outward  and  homeward  bound 
voyage  ;  and  the  latter  ran  *^  at 
"  and  from  Jamaica  to  London  ;" 
it  was  held,  tliat  the  homeward 
rifle  began  when  the  fhip  moored 
at  any  part  of  the  ifland,  and  that 
there  the  outv.ard  rifle  ended,and 
did  not  continue  till  fhe  came  to 
the  laft  port  of  dt liveiy.         ibid 

This  caie  confirmed  as  to  a  policy 
on  the  poip,  but  the  outwa:d  rifle 
on  goods.,  continues  till  they  are 
landed.  39 

The  two  lafl.  cafes  further  confirmed 
in  the  cafe  oi  Leigh  v.  Mather.  39 

In  conflrutng  policies,  iVx  firidum 
jus,  or  ap.x  juris,  is  not  to  be  the  . 
rule,  but  a  liberal  conftruftion  is 
to  be  adopted,  and  the  ufage  of 
trade  called  in  to  explain  any 
doubts.  40 

Thus  in  an  infurance  on  goods  from 
Malaga  to  Gibraltar,   and  Ii'om  . 
ihtnce  to  England  or  Hollund,  the 
partita 
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parties  having  agreed  that  the 
goods  might  be  unloaded  at  G'tb- 
rnltarj  and  refhipped  in  one  or 
more  Br'itijh  fliip  or  fliips,  and  it 
appearing  in  evidence  that  there 
v/as  no  Ent'iJI}  fliip  at  G'lhrallar, 
<)Ut  the  goods  had  been  unloaded 
and  put  into  zjiore  Jhlp,  (which 
was  always  confidered  as  a  warc- 
houfe),  the  infurerswere  held  to 
be  liable  for  the  lofs  of  thefe 
goods  in  the  (lore  fliip.  /*. 39?  40 

A  (hip  was  infiired  froin  London  to 
any  place  beyond  the  Cape  of 
Goad  Hope.  Tne  fhip  arrived  in 
the  river  Canton  in  China.,  -.vhere, 
in  order  to  be  heeled  an  irelitted, 
the  fails,  &c,  were  taken  out, 
and  lo'.lged  in  a  banh  faul,  on  an 
ifland  in  the  river  (which  was 
proved  to  be  vfual  and  benefi- 
cial to  all  concernea),  the  iinder- 
writer  wis  held  liable  for  the  lofs 
of  the  fails  by  fire,  while  in  this 
banhfaul.  41 

The  infurer,  at  the  time  of  under- 
writing, has  under  his  confide- 
ration  the  nature  of  the  voyage, 
and  the  ufual  manner  of  doing 
it.      _  42 

What  is  ufually  done  by  fuch  a 
fhip,  with  fuch  a  cargo,  in  fuch 
a  voyage,  n  underftood  to  be  re- 
ferred to  bv  every  policy.      ibid 

If  a  fhip  be  driven  a  mile  on  fhore 
by  a  hurricane,  or  be  burnt  in  a 
dry  dock,  while  repairing,  the 
infurer  is  liable.  43 

The  goods  on  board  the  fliips,  the 
Hope  and  the  Anne^  were  infured 
at  and  from  Dartmouth  to  Water- 
ford,  and  from  thence  to  the  port 
or  ports  of  difcharge,  on  the  coaft 
oi  Labrador,  with  leave  to  touch 
at  Newfoundland,  till  the  goods 
Jloould  be  fafcly  d'lfcharged  and 
landed.  Fiom  the  time  of  their 
arrival,  the  crew  was  chiefly  em- 
ployed in  filhing,  and  took  out 
their  cargo  only  at  leifure  times 
(which  was  fully  proved  to  be 
the  ufagc),  and  the  fliips  were 
taken  by  a  privateer,  before  they 
*-cre  unloaded.    The  court  held 


that  the  infurers  were  liable  ;  for 
that  according  to  the  ufage  there 
was  no  delay.  ■^"^''  44 

When  a  man  infures  one  fpccies  of 
property,  he  cannot  recover  da- 
mage, occafioncd  by  the  lofs  of 
a  f])ecies  of  property  diflcrcnt 
from  that  named  in  the  policy. 

Under  a  policy  upon  the  Jh'ip,  or 
upon  the  goods,  the  infured  cannot; 
recover  extraordinary  leages  paid 
to  the  feamen,  or  provi/ions  ex- 
pended, during  a  detention  to  re- 
pair, or  a  detention  by  an  em- 
bargo. 5Z,  53 

Nor  is  the  underwriter  on  goods  li- 
able for  the  freight  paid  by  the 
owner  of  the  goods  to  the  pro- 
prietors of  the  fliip,  where  the 
goods  Vv'ere  partially  lofl^.  53,  54 

In  the  conftruAion  of  policies,  the 
lofs  niufl  be  a  d'lrcB  and  ivimedi' 
ate  confrquence  of  the  peril  inlured, 
and  not  a  remote  one,  in  order  to 
entitle  the  iniured  to  recover.  56 

This  rule  illuliiated  by  a  cafe  of 
infurance  upon  negroes.  ^6 

In  the  conflrudftion  of  a  policy  upon 
tivne,  the  fame  liberality  pie- 
vails  as  in  other  cafes  ;  and  an 
attention  to  the  meaning  of  the 
contrafting  parties  has  always 
been  paid.  58 

In  an  infurance  at  and  from  Liver- 
pool to  Antigua,  nvith  liberty  to 
cruifejtx  -weeks ;  it  was  held,  that 
this  meant  a  connected  portion  of 
time,  and  not  a  defultory  cruif- 
ing  for  fix  weeks  at  any  time,   ibid 


Of  the    Conflruclion    of  Eafl  India 
Policies  i  fee  Ea/l  India  Fay  ages. 

Of  the  Conflruclion  of  Loffes  ly 
Perils  of  the  Sea,  fee  Perils  of 
the  Sea. 

Of  the  Conflrualon  of  Loffes  ';■  C  /■ 
ture,  lee  Cap>>r\ 

Of  the  CoiiJlrudi^Ti  .^f  '.   .  .  .•     > 
teiitiuu.  Ice  D^-~::--~  ■ 
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Of  the  Conjlrudlonof  LoJJes  hy  Bar-    Contril/uiioti,  fee  Averagty   General. 
ruiry,  fee  Barratry. 


Ccnilmtance  of  the  Rifh. 

On  the  fhip  till  her  arrival  at  the 
port  of  deftination,  and  till  fhe 
has  been  moored  24  hours  in 
good  fafety  for  the  purpofe  of 
unloading.  Page  23,  39 

On  the  goods  till  they  are  fafely 
landed  at  the  port  of  dedlnatlcn  ; 
which  includes  the  carriage  in  the 
fhip's  boat  to  the  (hore,  but  not 
in  the  boat  of  the  owner  of  the 
goods.  _        23 

If  a  policy  be  general  on  a  fblp  froni 
A.  X.0B.  the  underwriter  has  been 
held  anfvverable  till  the  fliip  is 
unloaded.  3   ,  3 i 

But  if  it  contain  the  ufual  words 
"  till  moored  24hours  in  fafety;" 
the  infurer  is  liable  for  no  lofs 
that  does  not  happen  before  the 
expiration  of  that  time.  ih'id 

Even  though  it  be  occafioned  by  an 
aft  done  during  the  voyage  in- 
fured.  ibid 

If  the  mailer,  during  the  voyage, 
commit  an  aft  of  barratry  by 
fmuggling,  and  the  fhip  be  not 
feized  till  near  a  month  after  her 
arrival  at  the  port  of  deftination, 
the  Infurer  is  difcharged.        Wid 

If  a  fhip  be  infured  for  fix  months, 
and  three  days  before  the  expi- 
ration of  that  time  receive  her 
death's  wound,  but  by  pumping 
is  kept  afloat  till  three  days 
after,  the  Infurer  is  not  liable.  33 

But  the  flilp  cannot  be  fald  to  have 
moored  24  hours  in  fafety,  when 
the  very  day,  on  which  flie  ar- 
rives at  her  m.oorings,  the  Captain 
is  fervcd  with  an  order  to  return 
to  perform  quarantine,  although 
he  does  not  obey  for  forae  days  ; 
and  therefore  the  infurer  is  liable 
for  a  fubfcquent  lofs-  35 

So  if  embargo  laid  on,  and  after- 
wards detained  as  prize.        35  a 

Conlrahan.i,  fee  Prohihlted  Goods. 


Convoy. 

If  the  infured  warrant  that  the 
veflTel  fhall  depart  with  convoy, 
and  fhe  do  not  ;  the  policy  Is  de- 
feated. P'ls^  338 

A  convoy  means  a  naval  force,  un  . 
der  the  command  of  that  perfon 
whom  government  may  happen 
to  appoint.  338>  34i><349 

And  this,  wlsefher  government 
pleaicsio  appoint  a  relay  of  con- 
voy from  place  to  place,  or  a 
convoy  to  a  given  latitude  and  no 
farther.  349 

So  alfo  what  is  a  convoy  Is  go- 
verned by  ufage.  349  a 

Where  a  Ihip  put  herfelf  under 
the  direction  of  a  man  of  war 
till  fhe  fhould  join  the  con- 
voy, which  had  left  the  ufual 
place  of  rendezvous  before  fhe 
arrived  there,  it  was  held  not  to 
be  a  departure  with  convoy,  al- 
though fhe  In  faft  joined  and  was 
loft  in  a  ftorm.  339 

filter.  If  the  fingle  fhip  be  a  part  of 
the  convoy.  342 

Q^  Whether  failing  orders  from 
the  commander  in  chief  to  the 
particular  fhips  are  neceffary  to 
conftitute  a  convoy  ?      341,342 

A  convoy  appointed  by  the  admiral, 
commanding  In  chief  upon  a  fta- 
tion  abroad,  Is  a  convoy  appoint- 
ed by  government.  343 

A  failing  with  convoy  from  the 
ufual  place  of  rendezvous,  as 
Splthead  for  the  port  of  Londoriy 
is  a  departure  with  convoy,  with- 
in the  meaning  of  fuch  a  war- 
ranty. 343,  344 

Although  the  words  ufed,  generally 
are  "  to  depart,"  or  to  "  fail 
with  convoy  ;"  yet  It  extends  to 
fail  with  convoy  throughout  the 
voyage.^  _         345 

But  an  unforefeen  feparation  from 
convoy  Is  an  accident,  to  which 
the  underv^riter  is  liable.       347 
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So  held  where  a  fhip  was  feparated 
from  her  convoy  by  ftorm,  and 
by  Itorm  prevented  from  rejoin- 
ing it,  and  was  loft.       Page  348 

Even  where  the  (hip  has  been  pre- 
vented by  tempeftuous  weather 
from  joining  the  convoy,  at  leaft 
fo  as  to  receive  the  orders  of  the 
commodore,  if  ftie  do  every 
thing  in  her  power  to  effect  it, 
it  fhall  be  deemed  a  failing  v,-ith 
convoy.  34^ 

Otherwife  if  the  not  joining  be 
owing  to  the  negligence  and  de- 
lay of  the  captain.  349 


Corn. 

Is  a  general  expreflion  in  the  me- 
morandum at  the  foot  of  the  po- 
licy, and  has  been  held  to  in- 
clude peas  and  beans.  112 


Court. 


The  proper  court  for  the  trial  of 
queltions  relative  to  policies  of 
infurance  is  a  court  of  common 
law.  _  393 

Courts  of  equity  have  no  jurif- 
diclion  over  fuch  queftions.     ibid 

If  indeed  the  truftee  in  a  policy  of 
infurance  aftually  refufe  his  name 
to  the  ce/lui  que  trujl  in  an  aftion 
at  law,  that  may  be  a  ground  of 
application  to  a  court  of  equity. 

395 

So  alfo  an  application  may  be  made 
to  a  court  of  equity  for  a  com- 
mifiion  to  examine  witnefTes  re- 
fiding  abroad.  ibid 

It  is  alfo  allowable,  where  fraud  is 
fufpefted,  to  apply  to  equity,  in 
order  to  procure  a  difclofure  of 
circumllances  upon  the  oath  of 
the  infured.  396 

But  in  all  other  cafes,  a  court  of 
common  law  is  the  proper  forum. 

tb'id 

Even  if  the  parties,  by  a  claufe  in 

the  policy,  iliould  agree  to  refer 

.  any  dilpute  to  arbitration,  that 


will  not  oufl.  the  court  of  com- 
mon law  of  itsjurifdiftion,  unlefs 
a  reference  is  in  fad  made,  or  is 
depending.  Page  396 

Court  of  Policies  of  Infurance. 

The  hiflory  of  its  origin  and  de- 
cline, lutrod.  xlr. 


Crulfe. 

A  liberty  to  cruife  fix  weeks 
means  to  give  a  permiflion  to 
cruife  {ox fix  fuccejfive  tueeks,  and 
not  a  defultory  cruifing  for  forty- 
two  days  at  any  time.  58 


Crufades. 

They  contribtited  to  the  revival  of 
commerce.  Introd.  xxiv. 


Dale. 

'T^HE  day,  month,  and  year,  on 

which  the  policy  was  executed, 

mull  be  inferted.  27 


Declaration. 

In  order  to  entitle  the  infured  to 
recover  expences  of  falvage,  it  is 
not  neccffary  to  Hate  them  in  the 
declaration,  as  a  fpccial  breach  of 
the  policy.  141 

Thus,  in  a  declaration  on  a  policy 
on  goods,  it  ftated,  that  the  fliip 
fprung  a  leak,  and  funk  in  the 
river,  whereby  the  goods  were 
fpoiled.  Lord  Hardivicle  held, 
that,  under  this  declaration,  the 
plaintiffs  might  give  in  evidence 
the  expences  of  falvage.     141, 

4C9 
A    declaration  on   a  policy  of  in- 
furance mufl  fct  out  the  policy, 
and  aver  that  it  w  as  figned  by 

the 
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the  clefendant ;  and  that,  in  con- 
fideration  of  the  premium,  he 
undeiLook  to  indemnify  the  in- 
fured.  Page  398 

The  declaration  mufl;  then  Hate  the 
intertfl  of  the  Infiired.  il'id 

It  fho\dd  next  fhiew  the  lofs  to  have 
liappeiied  by  one  of  the  perils 
mentioned  in  the  poh'cy ;  but  it 
mufl  ilate  it  according  to  the 
truth.  ibid 

To  aver  that  the  lofs  happened  by 
the  fraud  and  ncgllgeiicc  of  the 
mnficr  is  a  fufficieut  averment  of 
barratry.  399 

In  a  declaration  for  a  total,  the  in- 
fured  may  recover  for  a  partial 
lofa.  jbld 

Though  the  plaintiff  appear  in 
proof  to  have  a  larger  Intereil 
than  is  averred  in  the  declaration, 
yet  he  is  entitled  to  recover.  402 

The  general  iffue,  non  ajfumpfit,  is 
the  ufual  plea  to  a  declaiation 
upon  a  policy.  404 

The  declaration  need  not  (late  the 
claiiie  in  the  policy  to  refer  dif- 
putes  to  arbitration.  396 


Dejl'mat'ion. 

XJeftination   of  the    fliip    muH    be 
Hated  in  the  policy.  2  2 


Detention. 

The  underwriter,  by  exprefs  words, 
undertakes  to  indemnify  againll 
all  damages  arlfing  from  the  de- 
tention of  kings,  princes,  ox  peo- 
ple. 78 

Teople  means  the  governing  power 
of  the  coimtry.  Ibid 

A  detention  is  faid  to  be  an  arreft 
or  embargo  in  time  of  war  or 
peace,  laid  on  by  the  publick  au- 
thority of  a  Itate.  ibid 

In  cafe  of  an  arreft  or  embargo  by 
a  prince,  though  not  an  enemy, 
the  infured  is  entitled  to  recover 
againft  the  infurer.  Hid 

In"  c'cife  of  detention  bv  a  foreign 


power,  which  in  time  of  war 
may  have  feizcd  a  neutral  flilp,  in 
order  to  be  fearched  lor  enemy's 
property,  the  charges  confequent 
thereon  muftbe  borne  by  the  un- 
derwriter. P^ge  79 

But  a  detention  for  non-payment  of 
cuftoms,  or  for  navigating  againft 
the  laws  of  thofe  comitrics,  where 
the  flrip  happens  to  be,  fhall  not 
fall  upon  the  underwriter.       80 

The  infurers  are  liable  for  the  pay- 
ment of  damage  arifmg  by  the 
detention  or  felzxire  of  Ihips, 
before  the  commencement  of  the 
voyage,  where  the  rifle  Is  "  at 
and  from"  by  the  government 
of  the  country  where  tlie  fhip 
loads.  8c,  81 

Before  the  infured  can  recover  in 
cafe  of  detention,  he  mull  aban- 
don to  the  infurer  whatever 
claims  he  may  have  to  the  pro- 
perty infured.  82 

The  time,  within  which  the  aban- 
donment mull  be  made  in  fuch 
cafes  was  not  till  lately  afcertain- 
ed  in  England  by  any  polltive 
rule.  ibid 

A  detention  by  particular  ordi- 
nances, which  contravene,  or  do 
not  form  a  part  of  the  law 'of  na- 
tions, is  a  rilk  within  a  policy  of 
infurance.  365 


Deviation. 

Is  underflood  to  mean  a  voluntary 
departure,  without  ueceffity  or 
any  reafonable  caufe,  from  the 
regular  and  ufual  coiirfe  of  the 
fpeclfic  voyage  infured.  294 

Whenever  this  happens,  the  voy- 
age is  determined ;  and  the  in- 
furers are  difchargcd  from  any 
refponfibility.  ibid 

The  reafon  of  this  is,  becaufe  the 
(hip  goes  upon  a  different  voyage 
from  that  againft  which  the  in- 
furer undertook  to  indemnify. 

Ibid 

It  is  not  material  whether  the  lofs 

be   or  be   not  an  adual  coijfe- 

quence 
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qnence  of  the  deviation  ;  for  the 
infurers  are  in  no  cafe  anfwerable 
for  a  fubfequcnt  lofs,  in  whatever 
plate  it  happen,  or  to  whatever 
caufe  it  may  be  attributed,  i^.294 
Neither  does  it  make  any  difference 
whether  the  infured  was  or  was 
not  confenting  to  the  deviation. 

ibid 
A  fhip  was  infured  from  DartmouJ} 
to  Liverpool;  file  put  into /,oo  ; 
aplacejhe  mxijl  of  niccjjity  pafs  by  ; 
and  although  no  accident  befel 
her  in  going  into  or  coming  out 
oi Loo  (for  file  was  loll  after  fiie 
got  out  to  fea)  ;  it  was  held  to 
be  a  deviation.  295 

A  fiiip  being  infured  from  DutiLirh 
to  Leghorn,  comes  to  Dover  for 
a  Mediterranean  pafs  ;  and  it  was 
held  to  be  a  deviation.  ihid 

If  the  mailer  of  a  veffel  put  into  a 
port  not  ufual,  or  (lay  an  unufual 
time,  it  is  a  deviation.  ibid 

If  feveral  places  are  named  in  the 
policy,  the  fiiip  mull  go  to  thofe 
places  in  the  order,  in  which  they 
are  named,  unlefs  fome  ufage,  or 
fome  fpecial  fac^ls  be  proved  to 
vary  the  general  rule.  298 

If  the  deviation  be  but  for  a  fingle 
night,  or  for  an  hour,  it  is  fatal. 
2y8  {a) 
A  fiilp  was  bound  from  Cork  tu 
yamaicoy  under  convoy.  Being 
of  force,  file,  with  two  other 
veflels,  took  advantage  of  thc 
night,  and  cruized  in  hopes  of 
meeting  with  a  prize  ;  it  was 
held  a  deviation.  ibid 

But  if  a  merchant  flilp  carry  letters 
of  marque,  fiie  may  chace  an 
enemy, though  ^h.^  maynotcrz/i";/', 
without  belni'-  deemed  jrulltv  of  a 
deviation.  299 

The  doftrine  of  deviation  ir.  ap- 
plicable to  an  Infurance  onfrsight. 

299 
Wherever  the  deviation  is.  occa- 
fioned  by  abfolute  necelfity  ;  as 
where  the  crew  forced  the  cap- 
tain to  deviate,  the  underwriter 
continues  liable.  299   {a) 

The  juilifications  for  a  deviation 
feera  to  be  thefe  ;  to  repair  the 


vciTel ;  to  avoid  an  impending 
ilorm  ;  to  cfcape  from  an  enemy ; 
or  to  leek  for  convoy.  Page  300 
If  a  fiiip  is  decayed  and  goes  to  the 
ncarell  port  to  refit,  It  is  no 
deviation.  300»  301 

Wherever  a  fiiip,  in  order  to  efcape 
a  ftorm,  goes  out  of  the  diredl 
courfe ;  or,  when  in  the  due 
courfe  of  the  voyage,  is  driven 
out  of  it  by  ftrefs  of  weather ; 
this  is  no  deviation.  302 

If  a  ftorm  drive  a  fiiip  out  of  tfic 
courfe  of  her  voyage,  and  ilie  do 
the  befi;  file  can  to  get  to  her  port 
of  dellination,  file  is  not  oblig^ed 
to  return  to  the  point  from  which 
Ihe  was  driven.  303 

A  deviation  may  alfo  be  juflified,  if 
done  to  avoid  an  enemy  or  to 
feek  for  convoy  at  the  place  of 
rendezvous.  308 

A  fiiip  being  infured  and  warrantee. 
to  depart  with  con"c)y  from  Bre- 
men to  I^ondGii,  ftt  lijl  from  Bre- 
men to  tlic  Elbe,    under   convoy 
of  a  Dutch   man  of  war,  where 
they  \veie  joined   by    two  other 
Dutch  men  of  war,  whence  they 
failed   to   the  llxel,  where  they 
found  a  fquadron  of  Englijh  men 
of  war.    it  was   held  that  their 
going  to  the  Elbe,    though  aut 
ol  the  way,  was  no  deviation.  308 
A  fliip  v/as  infured  from  Eondon  to 
Gibraltar,   warranted    to   depart 
with  convoy.     There  was  a  con» 
voy   appointed   for  that  trade  at 
Spithead,  but  the  ihip  was  loil  on 
her  way  thither.    The  court  held 
that  the  fiiip  was  protected  by 
the  infurance  to  a  place  of  gene- 
ral rendezvous.  ibij 
Where  a  captain  jriililic^  t  deviation 
by  the  ufaye  of  a  particular  trade, 
there  mull  be    a  clear  and  efla- 
blifiitd  ufage  ;  not  a  itw  vague 
infiances  only.                          309 
Wherever   a  fiiip  does  that,  which 
u  for  the  general  benefit  of  all 
parties  concerned,  the   aifl   is  as 
much   within   the    fplrit  oi  the 
policy  as  if  it  had  been  eAprelfed  : 
and  in   order  to  fay  whether  a. 
deviation  be  jullifiable  Qx  no"t,  it 
5                       ^^'^^ 
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will  be  proper  to  attend  to  the 
motives,  end,  and  confequences, 
of  the  ad,  as  the  true  ground  of 
judgement.  P^ge  S^o 

It  has  been  held,  that  if  a  fliip  de- 
viate from  neceflity,the  (hip  muft 
purfue  fuch  voyage  of  necejfity  in 
the  direft  courfe,and  in  the  fhortell 
time  pofiible,otherwife  the  under- 
writers will  be  difcharged.       ibid 

In  fuch  a  cafe  nothing  more  muft 
be  done  than  what  the  neceffity 
requires.  313 

Even  in  an  infurance  on  a  trading 
voyage,  fuch  trade  muft  be  car- 
ried on  with  ufual  and  reafonable 
expedition.  3^3'^ 

A  deviation  merely  intended,  but 
never  carried  into  effeft,  does  not 
difcharge  the  Infurers.  514 

But  if  it  can  be  fliewn  that  the  par- 
ties never  intended  to  fail  upon 
the  voyage  infured  ;  if  all  the 
ftiip's  papers  be  made  out  for  a 
different  place  from  thatdefcribed 
in  the  policy  ;  the  infurer  is  dif- 
charged, though  the  lofs  fhould 
happen  before  the  dividing  point 
of  the  two  voyages.  ihid 

But  where  the  termini  of  the 
voyage  continue  the  fame,  an 
intention  to  go  to  an  intermediate 
port,  though  that  intention 
Ihould  be  formed  previous  to  the 
fhip's  failing,  will  not  vitiate, 
till  aciual  deviation.  3i6<r/ 

As  it  is  fettled  that  a  mere  intention 
to  deviate  will  not  vacate  the 
policy,  it  follows  as  a  confe- 
quence,  and  has  been  fo  held, 
that  whatever  damage  happens 
before  aftual  deviation,  falls 
upon  the  underwriters.  316 

Subjedl  to  the  rules  already  ad- 
vanced, deviation  or  not  is  a 
queilion  of  fa£t  to  be  decided  ac- 
cording to  the  circumftanccs  of 
the  cafe.  317 

In  cafes  of  deviation,  the  premium 
is  not  to  be  returned.  ibid 

Double  Infurance. 

It  is  where  the  fame  man  is  to  re- 
ceive   two  lums  inftead  of  one  ; 


or  the  fame  fum  twice  over,  fof 
the  fam.e  lofs,  by  reafon  of  his 
having  made  two  infurances  upon 
the  fame  property.  P.  280 

Difference  between  a  re-affurance 
and  a  double  infurance.  ibid 

Where  a  man  makes  a  double  in- 
furance, he  may  recover  his  lofs 
again!];  which  fet  of  underwriters 
he  pleafes ;  but  he  can  recover 
for  no  more  than  the  amount  ot 
his  lofs.  281 

But  when  one  fet  of  underwriters 
pay  the  lofs,  they  may  call  upon 
the  other  underwriters  to  con- 
tribute in  proportion  to  the  fums 
they  have  infured.  ibid 

But  though  a  double  infurance  can- 
not be  wholly  fupported,  fo  as 
to  enable  a  man  to  recover  a 
tv/o-fold  fatisfadtion  ;  yet  various 
perfons  may  infure  various  inte- 
refts  on  the  fame  thing,  and  each 
to  the  whole  value  ;  as  the  mafter 
for  wages  ;  the  owner  for  freight; 
one  perfon  for  goods ;  and  ano- 
ther for  bottomry.  2G3 

In  what  cafes  a  man  Ihall  be  faid  to 
make  a  double  infurance  ;  and 
when  not,  fully  coniidered  from 
page  283  to  288 

If  the  fame  man  for  his  own  zc- 
cowW.,  thovgh  not  in  his  own  nume^ 
infures  doubly,  it  is  ftilla  double 
infurance.  285 

The  laws  of  foreign  countries,  upon 
the  fubjett  of  double  infurance, 
are  far  from  being  uniform.  288 


Ecf- India  Voyages. 

'X'HE  ufage  of  trade  with  refpecl 

to  thefe  voyages  has  been  more 

notorious  than  in  any  other,  the 

queftion  having  more  frequently 

occurred.  46 

The  charter  pavt'ies  of  the  India 
Company  give  leave  to  prolong 
the  fliip'i  liay  in  India  for  a  year, 
and  it  is  common  by  a  new  agree- 
ment to  detain  her  a  year  longer. 

4  'ihc 
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The  words  of  the  policy  too  are 
very  general  without  limitatioTi 
of  time  or  place.  P^S^  4*5 

Thefe  charter  parties  are  fo  noto- 
rious, and  the  courfe  of  the 
trade  is  fo  well  known,  that  the 
underwriter  is  always  liable  for 
any  intermediate  voyage,  upon 
which  the  fliip  may  be  fent,  while 
in  India,  though  not  exprefsly 
mentioned  in  the  policy.  ih'ul 

Thus,  where  the  infurance  was 
*'  at  and  from  Bengal  to  any  ports 
♦•  or  places  whatfoever,  in  the 
*•  Eajl-Ind'ies,  China,  Perfia,  or 
**  eUewhere  beyond  the  Cape  of 
*'  Good  Hope,  forwards  and  back- 
*•  wards,  and  during  her  Hay  at 
*'  each  place,  until  her  arrival  in 
*'  London,  Sic."  The  captain 
when  in  Bungal  entered  into  a 
new  agreement  for  prolonging 
the  fliip's  ilay,  and  went  feveral 
intermediate  or  country  voyages, 
in  the  laft  of  which  fiie  was  loll  ; 
the  infurers  were  held  liable.   47 

In  an  infurance  "  from  London  to 
<♦  Madras  and  China,  with 
**  liberty  to  touch,  ftay,  and 
**  trade,  at  any  ports  or  places 
"  whatfoever,"  the  fa£ts  were  ; 
that  when  the  fhip  arrived  at 
Madras,  (he  was  too  late  to  go  to 
China  that  year,  upon  which  flie 
was  fent  by  the  council  to  Bengal 
to  fetch  rice,  w^hich  voyage  Ihe 
performed  once,  but  in  the 
fecond  attempt  (he  was  loft.  The 
infurers  are  anfwerable  on  ac- 
count of  the  ufage.  49 

In  an  infurance  on  a  fhip  "  at 
*'  and  from  London  to  Bengal, 
**  beginning  the  rifl<  upon  the 
**  fliip  at  London,  and  fo  to  con- 
"  tinne  till  the  arrival  of  the 
*<  faid  Ihip  at  Madras  and  Ben- 
**  gal,  ivith  liberty  to  touch  and 
**  Jlay  at  any  port  or  place  in  this 
•  *'  voyage  ;"  the  underwriters 
were  held  to  be  anfwerable  for  a 
lofs,  which  happened  in  an  inter- 
mediate voyage  from  Madras  to 
Fifagipatnam  for  rice  by  order  of 
the  council.  50 


However,  the  parties  may,  by  their 
own  agreement,  prevent  fuch 
latitude  of  conftrudlion.     /*•  51 

Nor  need  this  be  done  by  exprefs 
words  of  exclufion  ,  but  if,y>-o?/i 
the  terms  ujed,  it  can  be  coUetled 
that  the  parties  meant  fo,  that 
conllrutlion  fhall  prevail.        ibid 

Thus  where  the  general  words  were 
reftrained  by  the  expreflions 
"  in  ihe  outivard  or  homeward 
"  bound  voyage ;"  and  "  in  this 
"  voyage  j"  the  court  held  that 
the  policy  only  meant  places  in 
the  ufual  courfe  of  the  voyage 
**  to  and  from  the  places  named.'* 

*     51 


Election. 

Ele<n;ion  to  abandon,  when   to  be 
made.  172 


Embargo. 

An  embargo  is  an  arreft  laid  on 
fliips  or  goods  by  public  autho- 
ilty,to  prevent  fliips  from  putting 
to  fea  in  time  of  war,  and  fome- 
times  alfo  to  exclude  them  from 
entering  our  ports.  78 

Q^  Whether  a  prince  in  time  of 
war  may  make  ufe  of  the  veflela 
he  finds  in  his  ports,  to  aflift: 
him  in  carrying  on  war  ?         ibid 

Extraordinary  ivages  paid  to  the 
feamen  during  an  embargo,  can- 
not be  recovered  agalnll  the  in- 
furer  on  thejhip.  54 

The  king  of  Great  Britain  in  time 
ef  ivar,  may  lay  an  embargo 
on  fhlpping  in  the  ports  of  his 
kingdom.  Q^  Whether  he  may 
do  it  in  time  of  peace  ?  79 

The  breach  of  an  embargo  is  au 
a6l  of  barratry  in   the  mailer. 

9« 

If  a  fhip  though  neutral,  be  infured 

on  a   voyage   prohibited   by  an 

embargo,    fuch  an  infurance  is 

void.  234 

Enemy. 
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Enemy, 

The  queflion  whether  Infurances  on 
the  property  of  an  enemy,  are 
poUtic,  coiiiidered.    P.  13,  240 

Such  infurances  are  contrary  to 
the  law  oi  England.  14  ibid 

How  for  trading  with  an  enemy  in 
time  of  adual  war  is  legal.     237 


Evidence. 

Opinion  of  vvitnefTes  is  not  evi- 
dence. 59,  192 

The  onus  of  proving  the  captain  to 
be  owner,  fo  as  to  get  rid  of  a 
charge  of  barratry,  lies  upon  the 
underwriters.  94 

A  policy  will  not  be  fet  afide  on 
the  ground  of  fraud,  unlefs  it  be 
fully  and  fatis/aSorily pio\i:il,  and 
the  burthen  of  proof  lies  upon 
the  perfon  wifhing  to  take  ad- 
vantage of  the  fraud.  214 

But  pofitive  and  dired  proof  of 
fraud  is  not  to  be  expedled  ;  and 
from  the  nature  of  the  thing  cir- 
cumftantial  evidence  is  all  that 
can  be  given.  ibid 

The  nature  of  circumflantial  evi 
dence  confidered.  215 

The  fentence  of  a  foreign  court  of 
Admiralty  is  conchifive,  and 
binding  upon  all  the  world,  as  to 
every  thing  contained  in  it ;  and 
cannot  be  controverted  colla- 
terally in  a  civil  fuit.  353,  356 
See  admiralty. 

The  firll  piece  of  evidence  to  fup- 
port  an  aAion  on  the  policy  is 
proof  of  the  defendant's  hand 
writing  to  the  pohcy.  404 

No  parole  evidence  of  any  agree- 
ment fhall  be  admitted,  which 
tends  to  contradid.  the  written 
policy.  405 

i  he  iniured  mufl;  alfo  prove  his 
intereft  in  the  thing  infur.ed,  by 
a  produdion  of  all  the  ufual 
documents,  bills  of  fale,  bills  of 
parcels,  bills  of  lading,  6cc*  406 


A  man  having  purchafed  goads 
abroad,  in  order  to  prove  his  in- 
tereft, produced  a  bill  of  parcels 
with  the  receipt  of  the  feller  to 
it,  and  proved  his  hand  ;  it  was 
held  to  be  fufficlent  evidence. 

Page  406 

The   plaintiff  muft   prove   that  a 

lofs  has  happened  by  the  very 

means  Hated  in  the  declaration. 

407 

But  where  the  lofs  is  averred  to  be 
by  perils  of  the  fea,  it  is  allow- 
able to  give  the  expence  of  the 
falvage  in  evidence  upon  fuch  a 
declaration.  409 


faaor. 


np HE   lien  which  a  fadlor   hafe 
■^    upon  the  goods  of  his  princi- 
pal, is  fuch  an  intereft,  as  will 
entitle  him  to  recover  on  a  gene- 
ral policy  on  goods.         1 15  286' 


Felony. 

Wilfully  to  caft  away,  burn,  or 
deftroy,  any  (hip  to  the  preUi- 
dice  of  the  owners  of  the  faid 
fhip,  or  any  merchant  loading 
goods  thereon,  or  of  the  under- 
writers.  Is  felony,  without  the 
benefit  of  clergy,  in  any  captain, 
mafter,  mariner,  or  other  officer 
belonging  totheftilp  fo  dellroyed. 
96,  219 

Any  perfon  boring  holes  In  a  fliip 
in  diftrefs,  or  ftealing  a  pump 
belonging  thereto,  fliall  be  guiky 
of  felony  without  benefit  of 
clergy.  ^35 

Perfons  convlcfled  of  ftealing  goods 
from  a  llu'p  wrecked,  or  in  dif- 
trefs, or  of  obftru6lIng  the  efcape 
of  any  perfon  from  a  wreck,  or 
of  putting  out  falfe  lights  to 
lead  fuch  Ihip  into  danger,  ftiall 
fufferas  felons  without  benefit  of 

ficj-gy.  2'^'^ 

tVhevs 
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where  goods  of  fmall  value  are 
ftolen,  without  any  circumltances 
of  cruelty,  the  offender  may 
be   iadided  for  petty  larceny- 

Pa^e  135 

Perfons,  in  whofe  cuftody  (hip- 
wrecked  goods  are  found,  not 
giving  a  fatisfaclory  accoutit, 
Ihall  be  committed  to  the  com- 
mon gaol  for  fix  months,  or  pay 
treble  the  value  of  fuch  goods. 

ih'id 

Goods  offered  to  fale,  fufpeclcd  of 
being  Ihipwrecked,  fliall  be  flop- 
ped, and  the  perfon  fo  offering 
them,  and  not  giving  a  fatisfac- 
tory  account,  fliall  be  committed 
to  the  common  gaol  for  iix 
months,  or  pay  treble  the  value 
of  fuch  goods.  ibid 

Perfons  convicted  of  afraultlng  any 
maglftrate  or  officer,  wh.en  in 
difcharge  of  his  duty,  refpe(5f  ing 
the  prefervation  of  any  fhip,  vef 
fel,  goods,  or  effe»5fs,  fhall  be 
liable  to  tranfportation  for  feven 
years.  137 


Fire  (Infurance  aga'inji) 

Is  a  contraft,  by  which  the  infurer 
undertakes,  in  confideration  of 
the  premium,  to  indemnify  the 
infured,  againfl  all  lofTes,  which 
he  may  fultain  in  his  houfe,  or 
goods,  by  means  of  fire,  within 
the  time  limited  in  the  policy. 
441 

The  London  AfTurance  Company 
infert  a  claufe  in  their  propofals, 
by  which  they  declare,  thattbcy 
do  not  hold  themfelves  liable  for 
any  damage  by  fire,  occafioned 
by  an  invafion,  foreign  enemy, 
or  any  mihtary  or  ufurped  power 
whatfoevcr.  ibid 

Under  this  provifo  it  was  held,  that 
the  infurers  were  not  exempted 
from  lols  by  fire,  occafioned  by 
a  mob  at  Noriuich,  which  arofe 
on  account  of  the  high  price  of 
provifions.  442 

The  Sun-ilre  ol&ce,'in  additioa  to 


tliefe  words,  add,  "  civil  commo- 
"  lion"  it  was  held  that  the  com- 
pany, under  thofe  words,  were 
exempted  from  lofTes  occafioned 
by  rioters,  who  rofe  in  the  year 
1780,  to  compel  the  repeal  of  a 
flatute,  which  had  paffed  in 
favour  of  the  Roman  catholics. 
Page  44^ 
When  a  lofs  happens,  the  infured 
mud  give  immediate  notice  of 
his  lofs  ;  and  as  particular  an  ac- 
count of  the  value,  &c.  as  the 
nature  of  the  cafe  will  admit. 
He  muft  alfo  produce  a  certifi- 
cate of  the  rainifter  and  church- 
wardens, as  to  the  charafter  of 
the  fufterer,  and  their  belief  of 
the  truth  of  what  he    advances. 

'        .    r  .  4+^ 

In  mfurances  againfl.  fire,  the  lofs 
may  be  either  partial  or  total. 

449 

Thefe  policies  are  not  in  tneir 
nature  affignable  ;  nor  can  the 
intereft  in  them  be  transferred 
witiiout  the  confent  of  the  ofhce. 

ibid 

When  any  perfon  dies,  the  intereil 
fhall  remain  to  the  heir,  executor 
or  adminiltrator,  rcfpeflively,  to 
v/hnm  the  property  infured  be- 
longs ;  provided  they  procure 
their  right  to  be  indorfed  on  the 
policy,  or  the  premium  be  paid 
in  their  name.  44^ 

It  is  ncceifary  the  party  injured 
lliould  have  an  interefl  or  pro- 
perty in  tlie  houfe  infured,  at  the 
time  the  policy  is  made  out,  and 
at  the  time  the  fire  happens  ;  and 
therefore,  after  the  leafe  of  the 
houfe  is  expired,  the  infured's 
afliguing  the  policy  does  not 
oblige  the  infurers  to  make  good 
the  lofs  to  the  affignee.  450 

The  premium  upon  common  infu- 
rances  is  two  fliillings  per  cent,  for 
any  fum  not  exceeding  1000/. 
and  half  a  crown  from  looo/- 
upwards.  456 

Befides  which  there   is   a  duty  to 

government  of  i  j .  6  d.  per  cent. 

'  Hi  J 

p  p       '  This 
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This  tax  docs  not  extend  to  pub- 1 
lick  hofpitals.  •;  Pa;^e  j^.^6 

If  a  houfe  were  deftroyed  by  a  fo- 
reign enemy  the  day  after  the 
policy  is  made,  there  would  be 
no  return  of  premium.  457 

If  any  pcrfon  fign  a  policy  of  in- 
furance  againll  fire,  not  btiug 
duly  ftamped,  he  Tnall  forfeit  10  /. 
and  muil  pay  5  /.  over  and  above 
the  ufual  llamp  duties,  before  it 
can  be  received  in  evidence,     il'id 

Fraud  vitiates  this  fpecies  of  con- 
trafl.  ihid 


Foreign  Ships. 

Infurances  on  foreign  fliips  without 
intereft  are  not  within  the  flat,  of 
19  Gte.  2.   c.  37.  265 

But  re-afTurances  on  foreign  fhips 
are  void.  279 


Fort. 

A  fort  may  be  infured  againfi  an 
attack  from  an  enemy,  for  the 
benefit  of  the  governor.  i  3 


An  account  of  Its  commercial  and 
maritime  regulations ;  and  the 
dillingmfhed  authors,  who  have 
written  upon  the  fubjecl  of  in- 
furances. Introd.  xxxvi. 


Fraud. 

Policies  are   annulled  by    the    Icaft 
fhadow  of  fraud  or   undue  con- 
cealment of  fatls.  174 
j3oth  parties  are  equally  bound   to 
difclofe     circumitanccs,    within 
their  knowledge.  Ibid 
*"  "If  the  infurer,  at  tbe  time  he  under- 
wrote, knew  that  the   fhip   was 
■  fafe  arrived,  the  contrad  v/ill  be 
^'       Toid.     '  ibid 
t,  Cafes  of  fraud  upon  tlils  fubjed  are 


liable  to  a  threefold  divlficn  i 
lil.  The  allegatio  falfi ;  2d.  The 
Jupprejfio  vert  ;  3d.  Mifreprefen- 
tation.  The  latter,  though  It 
happen  by  millake,  if  in  a  mate- 
rial part,  will  vitiate  the  policy, 
as  much  as  a6lual  fraud.  P.  174 
The  policy  was  held  to  be  void, 
where  goods  were  Infured  as  the 
property  of  an  ally,  when  In  fa£l 
they  were  the  goods  of  an  enemy. 

A  fliip  was  known  to  have  failed 
from  Jamaica,  on  the  24th  of 
Koveniher  ;  and  the  agent  told  the 
Infurer  flie  failed  the  latter  end  of 
December ;  the  policy  was  de- 
clared void.  176 

In  an  infurance  upon  goods,  the  in- 
fured warranted  the  flilp  and 
good3  to  be  neutral  ;  it  was  ex- 
prefsly  found  by  the  jury,  that 
they  were  not  neutral.  The 
court,  therefore,  though  the  lofs 
happened  by  ftorms,  and  not  by 
capture,  declared  that  the  in- 
fured could  not  recover.         ibid 

Goods  were  infured  on  board  a  (hip, 
warranted  Portiigntfe.  The  goods 
were  loft  by  a  different  peril,  but 
In  fad  the  fhip  was  not  Portu- 
guefe.  The  policy  is  void  ab 
initio.  177 

Concealment  of  circumftances  viti- 
ates all  contrafts  of  infurance. 
The  fafls  upon  which  the  rifle  Is 
to  be  computed,  lie,  for  the  moll 
part,  within  the  knowledge  of 
the  infured  only.  The  under- 
writer relies  upon  him  for  all 
neceffary  Information  ;  and  mufl 
truft  to  him  that  he  will  conceal 
nothing,  io  as  to  make  him  form 
a  wrong  eftimate.  178 

One  having  an  account  that  a  fhip, 
defcribed  like  his,  was  taken,  in- 
fured her,  without  giving  any 
notice  to  the  Infurers  of  what  he 
had  heard,  the  policy  was  de- 
creed in  equity  to  be  delivered  up. 

179 

The  agent  for  the  plaintiff  two  days 
before  he  effeded  the  policy,  re- 
ceived a  letter   from  Cc^jes^,  In 
which 
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wlilch  is  this  expreffion,  '*  On 
•'  the  I2th  of  this  month  I  was 
•'  in  company  with  the  Davy 
**  (thefliipinqucltion),  at  twelve 
**  at  night  loll  iight  of  her  all 
**  at  once  5  the  captain  fpoke  to 
*'  me  the  day  before  tliat  fnc 
*'  was  leaky,  and  the  next  day 
*'  we  had  a  hard  gale."  The 
ftiip  however,  rode  out  the  gale, 
and  was  captured  by  the  Spani- 
ards, The  policy  was  held  to 
be  void,  becaufe  the  letter  was 
not  communicated  to  the  infurer. 

A  fliip  was  infured  "  at  and  from 
**  Genoa."  The  Hiip  loaded  at 
Leghorn^  and  was  originally 
bound  for  Duhl'in  ;  but  lofing  her 
convoy,  fhe  put  into  Genoa  in 
Augujl,  and  lay  there  till  the 
'January  ft)llo\ving.  All  thcfe 
fails  were  known  to  the  infured, 
but  not  communicated  to  the 
infurer  ;  the  policy  was  held  to 
be  void.  180 

A  ftiip  being  bound  from  the  coalt 
of  AjVica  to  the  Br'itijh  IFeJl 
Indies,  failed  from  St.  Thomases 
on  the  coaft  of  Africa  on  the  2d 
lii  OSoher,  a  circumilance  with 
vvhichthe  plaintiff  was  acquainted 
by  a  letter  received  in  February. 
The  policy  was  not  made  till 
the  2 1 11  of  March.  The  letter 
was  not  (hewn,  nor  was  any 
thing  faid  of  her  failing  from  St. 
Thomases,  but  in  the  inllruclions 
*'  the  fiiip  was  faid  to  have  been 
*'  on  the  coaft  the  2d  of  O^o- 
*'  ber."  The  policy  was  held 
to  be  void.  181 

The  broker's  inftniflions  ftated  the 
fliip  ready  to  fail  on  the  24//^  of 
December  ;  the  broker  rcprefented 
to  the  underwriter  that  the  fliip 
was  in  port,  when  in  fadl,  (he 
had  failed  the  23d  of  December. 
The  policy  was  void.  182 

But  there  are  many  matters,  as  to 
which  the  infured  may  be  in- 
nocently filent ;  ift.  As  to  vvhat 
the  infurer  knows,  however  he 
came   by  that  knoivledge  ;    2d, 


As  to  what  he  ought  to  know  ; 
3d,  as  to  what  leflens  the  rifle. 
An  underwriter  is  bound  to 
know  particular  perils,  as  to  the 
flate  of  war  or  peace.       P.  183 

If  a  privateer  is  infured,  the  ur^der- 
writer  needs  not  to  be  toW  her 
dcftination.  ibid 

An  infu ranee  was  made  on  Fort 
Marlborough  in  the  Eajl  Indies  for 
twelve  months  againft  the  attacks 
of  an  European  enemy,  for  the 
benefit  of  the  governor.  The 
defence  fet  up  was  an  undue  con- 
cealment of  circumftances,  parti- 
cularly the  wcaknefs  of  the  fort» 
and  the  probability  of  itsbeingat- 
tacked  by  the  French.  The  court 
held  that  the  policy  was  good.  183 

The  whole  doctrine  of  conceal- 
ment fully  illuftrated  from  page 
183  to  193 

A  fhip  was  infured  "  from  London 
"  to  Nantz,  with  liberty  to  call 
"  ^tOJlend."  The  fhip's  clear- 
ances and  papers  were  all  made 
out  for  OJlend ;  but  fhe  was  never 
intended  to  go  thither.  After 
the  policy  was  made,  war  was 
declared  againll  France.  Two 
defences  were  fet  up;  i ft,  that 
there  was  a  fraud  in  clearing  out 
the  ftiip  for  OJlend,  when  ftie 
never  was  defigned  for  that  place. 
2d,  That  as  hoftilities  were  de- 
clared after  the  policy  was  iigned, 
and  before  the  fhip  failed,  the 
defendant  ought  to  have  had 
notice.  The  court  held  that 
neither  of  the  objeClions  was 
valid  ;  for  the  firft  was  the  com- 
mon ufage  ;  and  of  the  fecond 
the  infurer  was  bound  to  take 
notice.  1 93 

x\n  underwriter  refufed  to  pay  a 
lofs  by  capture,  the  flilp  bein^ 
Portuguefe  and  condemned  for 
having  an  EngUJli  fupercargo  on 
board,  becuufe  the  infured  had 
not  difclofed  that  circumftance. 
The  court  held  that  the  con- 
demnation was  unjuft,  and  was 
not  fuch  a  circumftance  as  the  in* 
fared  was  bound  to  difclofe.  195 
p  p  2  A  repic* 
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A  TCprelentatioti   is  a  (late  of  the  j 
cafe,  not  forming  a  part  of  the 
'  written  inftrument  or  policy;  and 
it  is  fiifficient  if  it  be  fubftantially 
performed.  Page  1 96,  20?. 

If  there  be  a  mifreprefentation  it 
will  avoid  the  policy  as  a  fraud, 
but  not  as  a  part  of  the  agree- 
ment. 197 
Even  written  inftru6lions,  if  they 
are  not  inferted  in  the  policy,  are 
only  to  be  coilfidereJ  as  reprcfen- 
tations ;  and  in  order  to  make 
them  valid  and  binding  as  a  war- 
ranty, it  is  neceffary  that  they 
make  a  part  of  the  written  inftru- 
ment. 197 
If  a  reprefeHtation  be  falfe  i^n  any 
material  point,  it  will  avoid  the 
policy;  becaufe  the  underwriter 
has  computed  the  riilc  upon  cir- 
cumftances  which  did  not  exiil, 

ihhl 

The    following    inftruftions    were 

fhew^n    to    the  firft  underwriter, 

but  not  inferted  in   the    policy, 

*'  Three   thoufand  five  hundred 

*'  pounds    upon    the  fliip  jful'ms 

*'  Ciijar  for  Halifax.,  to  touch  at 

■   *'  Plymouth)  and  any  port  in  Ame- 

*'  nca  :  JJie  mounts  tii'elve  ^uns, 

*♦  and  ttuentymen.^'  Thcfe  inllruc- 

tlons  were  not  fhewn  to  the  pre- 

.  fent  defendant,  but  fire  was  repre- 

•  fented  generally  as  ajloip  of  force. 

At  the  time  of  her  capture,  Ihe 

had  on  board  6  four  pounders,  4 

three  pounders,  3  one  pounders, 

6  fwlvels,  and  27  men  and  boys 

in  all,  of  which  1 6  only  were  men. 

The  witnefs  laid  he    confidered 

her  as  being  ftronger  with  this 

force,  than  if  flie  had  1 2  carriage 

guns,  and  20  men  :  and  that  there 

were    neither  men  nor  guns   on 

board  at  the  time  of  the  infa- 

rance.  The  court  held,  that  thofe 

inftru'5tions  were  only  a  rcprefen- 

tation;  and  that  they  had  been 

f'.ibftantlally  performed.  ihia 

A  fhip  was  infured  at  and  from  Port 

L'Urient  to  the  Jfles  of  France  and 

Eourbo7it  and  to  all  or  any  ports  or 

'  places  where,  and  v/hatloever,  in 


ihz  Enfl  Indies,  China,  Pet  ft  a,  ot 
ellewhere    beyond    the    Ca/ie  of 
Good  Nope,  from  place  to  place, 
and   during  the  fiiip's   Itay  and 
trade,   backwards  and  forwards, 
at  all  ports  and  places,  and  until 
her  fate  arrival  back  at  her  lad 
port  of  difcharge  in  France.     A 
ilip  of  papers  at  the  time  the  po- 
licy v,'2S  underwritten,  was  wa- 
feredlo  it,  and  fhewn  to  the  \mder- 
writers,  on  which  was  written  the 
following  reprefentation  :  "  The 
•'  ftiip  has  had  a  complete  repair, 
*'  and  is  now  a  fine  and  good  vef- 
"  fel,   three   decks.     Intends  to 
*'  fail  in  September  or  Ocloler  next* 
♦*  Is  to  go  to  Madeira,  the  Ifles 
"  of  France,    Pondicherry^    ChU 
"  11a,  the   Ifles   of  France,   and 
"  UOrient."     The  flrip,  in  faft, 
did  not  fail  till  the  6th   of  De- 
cember, and  did  not  reach  Pondu 
cherry  till  the  month  of  fuly  fol- 
lowing.    She  continued  there  till 
Auguji,  when,  inftead  of  proceed- 
ing for  China,  fhe  failed  for  Ben- 
gal, where  having  palTed  llie  win* 
ter  and  undergone   conliderablc 
repairs,    fhe   returned  to  Pondi- 
cherry,    and    after    taking    in    a 
homeward  bound  cargo  at  that 
place,  proceeded  in  her  voyage 
back  to  VOricnt,  but  was  taken 
by  the  Mentor  privateer.     The 
ufual  time,  In  which  the  direft 
voyage    is    performed    between 
Pondicherry  and  Bengal  is  fix  or 
feven  days  ;  but  this  fhip  was  fix 
weeks    in    going    to,     and   two 
months  in  returning  from  Bengal^ 
and  lay  off  Madras,  Mafulipatuniy 
V'lfigapaiam,  and  I'anon,  and  took 
in  goods  at  all  thofe  places.   Loi'd 
Mansfield  told  the  jury,  that  if  no 
fraud  was  intended,  and  that  the 
variance    between    the    intended 
voyage,  as  defcribed  in  the  flip  of 
])aper,  and  the  acSlual  voyage  aa 
ptrformed  did   not  tend  to  en- 
creafe  the  rifk,  this  flip  of  paper 
icing    only    a    reprefentation,     the 
plaintiff  was  entitled  to  their  ver- 
dicl.  202 
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If  themifrcprefentation  be  in  a  ma- 
terial point,  it  will  avoid  the 
policy ;  even  thcugh  it  happen 
by  miilake.  Page  204 

Thu;;  in  a  policy  on  a  fliip  homNezu 
Tork  to  Philaddph'i'.:,  the  broker 
reprcfented  to  the  iiiiurerthat  the 
JJiip  ivns  Jtrn  ftiff  In  the  Delazvure 
on  the  I  lih  of  December  by  a  Hiip 
which  arrived  at  Neiv  Tork  ; 
whereas  in  fa6l  the  Hiip  was  loll 
on  the  9th  of  December ;  the  po- 
licy was  held  to  be  void,  although 
there  was  no  fufpicion  of  fraud. 

205 

The  fame  rule  holds  if  tjie  broker 
conceal  any  thinj^wjj/fm//, though 
the  only  ground  for  not  mention- 
ing them  Ihould  be  that  the  fiCts 
concealed  appeared  immaterial  to 
him.  207 

But  the  thing  concealed  mull  be 
fome  fuel,  not  a  rnere  fpeculat'wn 
or  exf>edation  of  the  infured.    ibid 

Thus  where  a  broker  infuring  feve- 
ral  vefTels,  fpeaking  of  them  all 
faid,  "  which  vefTels  are  expeBed 
*'  to  leave  the  coall  of  Africa  in 
*'  November  or  December ;"  the 
policy  was  held  good,  although 
in  fact  the  fhip  in  queilion  had 
failed  in  the  month  of  May  pre- 
ceding, ibid 

Wherever  there  has  been  an  alle- 
gation of  falfehood,  a  conceal- 
ment of  circumllances,  or  a  mif- 
reprefentation,  it  is  immaterial 
whether  it  be  the  act  of  the  per- 
fon  himfelf  who  is  interefted,  or 
of  his  agent ;  for  in  either  cafe  the 
pontract  is  founded  in  deception, 
and  the  policy  is  confequently 
void.  20S 

This  rule  prevails,  even  though  the 

a6t  cannot  be  at  all  traced  to  the 

owner  of  the  property  infured. 

209 

A  policy  will  not  be  fet  afide  on 
the  groond  of  fraud,  unkfs  it  be 
fulb;  and fitisfailori/y  proved;  and 
the  burthen  of  proof  lies  on  the 
pjerfon  wiihing  to  take  advantage 
of  the  fraud.  214 

B>it  pofiiive  and  dire*Sk  proof  of 


fraud  is  not  to  be  expcftcd  ;  ar,i! 
from  the  nature  of  the  thing  civ- 
cumllantial  evidence  is  all  that 
can  be  given.  ■P'^g^  2  14 

I'he  qucilion,  whether  the  premium 
is  to  be  returned  by  the  under- 
writer,   where   the    infured    has 
been  guilty  of  fraud,  confidcrcd. 
215 

The  ordinances  of  foreign  ftates  de- 
clare, for  the  mod  part,  that  if 
Ihall.  ibid 

In  England  there  has  been  no  legif- 
lative  regulation  ;  and  the  courts 
of  jufticc  had  not  till  lately  adopt- 
ed any  general  rule  upon  the  fub- 
jeft.  216 

In  two  or  three  inftances,  where 
the  imderwriters  have '  been  ret 
lieved  in  Chancery  from  the  pay- 
ment of  the  fums  infured  on  ag- 
count  of  fraud,  the  decree  has 
direfted  the  premium  to  be  re- 
turned, ibid 

The  quellion  came  on  to  be  confi- 
dered  in  the  King's  Bench;  but 
the  trial  being  had  under  a  decree 
of  the  Court  of  Chancer}',  and 
the  infurer  having  tliere  made  ai) 
offer  of  returning  the  premium, 
the  Court  of  King's  Bench  con- 
fidered  this  offer  in  the  fame  light 
as  if  he  had  paid  the  money  into 
court,  and  therefore  the  queftion 
remained  undecided.  217 

But  in  a  cafe  where  the  fraud  was 
of  averygrofs  and  heinovis  nature, , 
Lord  Mansfield  to\A  the  jury,  that 
the  premium  fhould  not  be  re- 
ftored  to  the  infured.  218 

In  all  cafes  of  aHual  fraud  on  the 
part  of  the  infured  or  his  agent, 
the  premium  is  not  to  be  re- 
turned, ibid 

It  is  clear,  that  if  the  underwriter 
has  been  guilty  of  fraud,  an  adion 
lies  againlt  him  at  the  fuit  of  the 
infured,  to  recover  the  premium. 

ibid 

By  feveral  foreign  ordinances,  the 
punifliment  of  fraud,  in  matters 
of  infurance,  is  exceedingly  fe- 
vere ;  fometimes  amounting  even 
to  death.  ibid 
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No  pimUhment  except  that  of  an- 
nulling the  contract,  has  as  yet 
been  declared  by  the  law  of  jEn- 
gland.  P^S^  2  1 9 

But  if  any  captain,  &c.  wilfully  de- 
ftroy  the  fhip  to  which  he  belongs, 
to  the  prejudice  of  the  owner  of 
the  (hip,  or  of  the  goods  loaded 
thereon,  or  of  the  underwriters, 
he  fhall  fufFer  death  as  a  felon. 

Fraud  vitiates  policies  on  lives,  as 
well  as  thofe  on  mailne  infur- 
ances.  437 

It  has  the  fame  efFeft  on  policies  in- 
furing  againft,  fire.  457 

Freight, 

The  freight  or  hire  of  fhlps  is  a  fub- 
je6l  of  infurance.  9 

In  an  infurance  n^on  freight,  the  in- 
fured,  if  the  (hip  be  prevented  by 
accident  from  failing,  cannot  re- 
cover the  value  of  the  freight, 
which  he  toould  have  begun  to  earn 
if  the  [hip  hsd  failed.  35 

But  if  th*'  policy  be  a  valued  policy, 
and  part  of  the  cargo  be  on  board 
when  fuch  accident  happens,  the 
rell  being  ready  to  be  (hipped, 
the  infured  may  recover  to  the 
whole  amount.  36 

So  in  an  o-pen  policy  if  the  afTured  be 
under  a  charter  party  for  a  fpe- 
cific  freight.  36  a 

The  underwriter  upon  the  goods  is 
not  liable  for  freight  paid  to  the 
owner  of  the  (hip.  .  <;3 

Freight  muft  contribute  to  a  gene- 
ral average.  128 


Furniture  of  Ship. 
What  Is  included  under  that.      56 

Gaming  policies.     See   title    Wager 
policies. 

General  Average.       See   Average. 


Grcehs. 

qOME  account  of  their  commerce} 
■-^  they  are  fuppofed  to  have  been 
unacquainted  with  infurance. 

Introd.    viii. 


Hanfeatich  League. 

A  N  account  of  Its  origin  and  de- 
cline. Introd.  xxxiv. 


Hiifhand  of  a  Ship. 

The  hufband  of  a  fhlp  has  no  right 
to  infure  for  any  part  owner, 
without  his  particular  direc^tion; 
nor  for  all  the  owners  In  general, 
without  their  joint  diredlion.   19 

Jettifon  or  Jetfon.       See  Average. 


jfenvels. 

Whether  Infurable  as  goods.       22 
Contribute  to  a  general  average. 

iz6 


Illegal  Voyages. 

■yrzHENEVER  an  infurance  is 
made  on  a  voyage  exprefsly 
prohibited  by  the  common,  Ita- 
tute,  or  maritime  law  of  this  coun- 
try, the  policy  is  void.  232 

The  goods  on  board  a  fhlp  were  in- 
fured "  at  and  from  London  to 
New-Tori,  warranted  to  depart 
with  convoy  from  the  Channel  for 
the  voyage."  She  had  provifions 
on  board,  which  Hie  had  a  licence 
to  carry  to  New-Tori,  under  a 
provlfo  in  the  prciiibitory  a6t  of 
16  Geo.  ^.  c.  5.  But  one  half  of 
the  cargo,  includirg  the  goods,  ivhi(ih 
ivere  the  fuhjeN  of  this  infurance^ 
ivas  not  Ucenfed.  The  commander 
in  chief  haa  iflhed  a  proclamation 
to  allow  the  entry  of  uullcenred 
goods  J 
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j^oods ;  but  he  liad  no  authority 
iinder  the  a6l  of  parHament  to 
ifTue  fiich  proclamation,  or  to  per- 
mit the  exportation  of  UTiHccnfcd 
goods.  The  ilatutc  prohibits  all 
inteicourfe  with  Neiu-Tork,  and 
confifcates  allfhips  trading  to  that 
place,  unlefs  they  have  a  licence. 
The  court  held  the  policy  wj^s 
void.  Piige  232 

It  is  immaterial  whether  tlic  under- 
writer did  or  did  not  know  that 
the  voyage  was  illegal ;  for  the 
court  cannot  fubllantiate  a  con- 
tract in  direft  contradiction  to 
law.  234 

Xf  a  fltip,  though  neutral,  be  infurcd 
on  a  voyage  prohibited  by  an  em- 
bargo, fuch  an  infurance  is  void, 

ih'td 

A"  infurance  upon  a  fmuggling 
voyage  prohibited  by  the  revenue 
laws  of  this  country  would  be 
void.  y4liter,  if  merely  againlt  the 
revenue  laws  of  a  foreign  Rate, 
with  the  knowledge  of  the  under- 
writer. 195,  236,  237 

No  country  pays  attention  to  the 
revenue  laws  of  another.         ibid 

The  queftion,  how  far  trading  with 
an  enemy,  in  time  of  adtual  war, 
is  legal,  confidci-ed  and  difculTed 
from  page  237  to  240 

The    quelUon    how  far  infurances 

upon  the  goods  of  an  enemy  are 

expedient  confidered,  from  page 

240  to  243 

\Vhether  they  are  expedient  or  not, 
fuch  infurances  are  contrary  to 
law.  240 

\\o  infurance  can  be  made  upon  a 
voyage  to  a  befieged  fort  or  gar- 
rifon,  with  a  view  of  carrying 
aihftance  to  thern  ;  or  upon  am- 
munition, warlike  ilores,  or  pro- 
yjfions,  243 


Infurance, 

Infurance  is  a  contraft,  by  which 
the  infurer  undertakes,  in  confi- 
deration  of  a  premium,  equivalent 
to  the  hazard  run>  to  indemnify 


the  infured  againft  certain  perils 
and  lolfes,  or  againft  a  piirticular 
event.  Introd.  ii 

The  utility  of  this  contraft. 

Introd.  Hid 

Tlie  origin  of  it  traced.     Introd.  iii 

The  quetlion,  whether  it  was  known 
to  the  ancients,  confidered. 

Introd.  ilfid 

Infurances  fuppofed  to  have  origi- 
nated in  Lilly.  Introd.  xxvi 

The  Italians  brought  them  into  the 
various  ilates  of  Europe^  and  into 
England,  Introd.  xxvi.  xliip 

Infurances  are  merely  limple  con- 
tracts, page  I 

What  kinds  of  property  are  the  ob- 
ject of  infurance.  9 

Bottomry  and  refpondentia  are  a 
fpccies  of  property  which  may  be 
infured.  ih'id 

But  it  muil  be  fpecified  in  the  po- 
licy to  be  fuch  an  intereft,  other- 
wile  the  policy  is  void.  il'id 

Unlefs  the  ufage  of  the  trade  takes 
it  out  of  the  general  rule.  1 1 

But  where  the  infurance  is  upon 
goods  generally,  the  lien  which  a 
factor  has  upon  the  goods  of  his 
principal,  when  a  balance  is  due, is 
f'lch  an  interell  as  will  entitle  him 
to  recover  upon  fuch  a  policy,  ibid 

Iniurances  on  the  wages  of  feamen 
are  prohibited.  12 

A  governor  may  infure  the  fort 
againll  the  attack  of  an  enemy* 
for  his  own  benefit.  13 

Infurances  on  enemy's  property  con- 
trary to  law.  13,  14,  240 

In  an  infurance  on  goods  generally, 
goods  lalhtd  on  deck,  the  cap- 
tain's claaths  and  fliip's  provifions 
are  not  included,  unlefs  fpecifj- 
cally  named.  21 

Infurance  from  A.  to  -«— is 

void.  22 

Infurances  for  time  are  very  fre- 
quent, as  on  a  fliip  for  twelve 
months.  58 

Infurances  upon  a  voyage  prohibited 
by  the  common,  flatute,  or  mari- 
time law  of  the  country,  are 
void.  232 

Sec  title  Illegal  Voyages- 
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Infurances  on  a  voyage  to  a  befieg- 
ed  fort  or  ganifon,  with  a  view 
of  carrying  afiitlance  to  them,  or 
upon  amrnuniton,  warlikt:  ftorcs, 
or  provifion,  are  prohibited. 

Pa-e  243 

Jnfiirances  upon  prohih'tfed  goods. 
See  title  Prohibited  goods. 

Infurances  void  by  Jlat.  19  Geo.  2. 
^•.  37.    See  Wager  Policies. 

Infurances  on  Lives.   See  title  Lives . 

Infurances   again fl   Fire.     See  title 
rire. 


Infurers. 

What  perfons  may  be  Infurers.  5 

Every  individual  may  be  an  inlurer 
or  underwriter.  9 

But  no  fociety  or  partnerfiiip  can 
underwrite,  except  the  Royal 
Exchange  Affurance  Company, 
and  the  London  AfTurance  Com- 
pany, ihid 

What  fliall  be  confidered  as  a  part- 
nerfhip  within  the  ftatute  of 
6  Geo.  I.e.  18.  _  8 

Infurers  are  liable  for  lofTes,  which 
happen  in  the  (liip's  boats,  when 
landing  the  goods  infured.        23 

Aliter,  if  in  the  boat  of  the  owner 
of  the  goods.  ihid 

^  Are  the  infurers  liable  for  thefts 
committed  bythe  people  on  board 
the  Ihip  ?  25 

Infured. 

The  name  of  the  infured  mufl  be 
inferted  in  the  policy;  or  the 
name  of  the  agent  who  effeds  it 
as  agent,  15,  16,  17 

This  matter  is  now  regulated  by 
28  Geo.  3.  ch.  ^6.  18,  19 

^  Whether  an  action  lies  agaiiiit 
the  infured  for  premiums  at  the 
fuit  of  the  ujiderwritcr  ?  26 

The  broker,  who  cfFefts  the  policy, 
may  maintain  fuch  an  aiSlion  for 
preniiums  paid  (5n  his  accouiit.  2  7 


Inlmlion. 

The  intention  of  the  parties,  and  not 
the  literal  meaning  of  the  words, 
is  to  be  attended  to  in  the  con- 
ftruction  of  policies.         Page  30 

Interfl  or  no  hd'rcfl.    See  title  Wa~ 
"■er  Policies. 


Intcrcfl  (Injurahle), 

A  fpccial  intereft  in  goods  may  be 
infured,  fuch  as  the  lien  of  a 
facior.  I  r 

Money  expended  for  the  ufe  of  the 
Ihip  by  the  captain  is  infurable, 
as  goods,  fpecie,  and  effedls, 
efpecially  if  an  ufage  has  pre- 
vailed, ihid 

Wages  of  feameu  not  infurable ; 
but  the  goods  of  the  captain,  or 
his  (liare  in  the  Ihip,  may,         I2 

The  governor  of  a  fa£lory  abroad 
has  an  infui-able  intereft  in  the 
fafety  of  the  place.  1 3 

The  ovi-ner  of  a  (hip  having  entered 
into  a  charter  party  to  go  from 
the  Thames  to  Teneriffe^  and 
there  to  load  a  cargo  of  wines  at 
a  fpecific  freight,  has  a  good  In- 
furable intereft  in  fuch  freight : 
and  if  the  policy  be  underwritten 
at  and  from  London  to  Teneriffe 
and  from  thence  to  the  We^ 
Indiesy  he  may  recover,  if  the 
fiiip  be  loft  in  her  way  to  Tene' 
riffe.  36  a 

The  profits  expelled  to  arlfe  on  a 
cargo  of  molofles,  belonging  to 
the  plaintiff,  who  had  a  contract 
with  government  to  fupply  the 
army  with  fpruce  beer,  are  a  good 
infurable  intereft.  267 

^  Whether  plaintiff's  commiJfiGns 
as  confignee  of  a  cargo  are  an 
infurable  intereft?     268  note  («) 

Oflicers  and  crew  of  a  fhip,  upon  a 
joint  capture  by  army  and  navy, 
have  an  infurable  intereft  in  the 
capture,  before  condemnation, 

269 
Various 
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Various  perfons  may  Infure  various 
iattreils  on  the  fame  thing,  and 
each  to  the  whole  vahie.    P.  282 

Two  partners  purchafcd  a  fliip  un- 
der a  regular  bill  of  fale,  conform- 
able to  Lord  Haivkcjbury's  act, 
(26  Geo.  3.  ch.  60. )  and  they  af- 
terwards took  in  two  other  part- 
ners, who  paid  their  refpeclive 
fhares  in  the  Ihip,  but  there  was 
no  transfer  to  them  under  the 
llatute,  and  it  was  held  that  the 
four  partners  had  not  an  infiirable 
hitereji  hi  the  freight.     406  ( note ) 

A  merchant  abroad,  intereited  in 
goods,  mortgages  them  to  his 
creditor  here  for  payment  of 
money  at  a  certain  day,  the  mort- 
gagor has  an  inkirable  interefi:, 
though  the  mortgage  become  ab- 
foiuie,  before  the  order  for  in- 
furance  arrives.  406 

.  The  indorfer  of  a  bill  of  lading  has 
Ib'll  an  infurable  interefi:,  if  it  ap- 
pear that  the  effedl  of  the  indorfe- 
ment  was  only  intended  to  bind 
the  net  proceeds,  in  cafe  the 
goods  arrived.  406  note  (a) 

A  perfon  holding  a  note  given  for 
money  won  at  play,  has  not  an 
infuiable  interelt  in  the  life  of  the 
maker  of  the  note.  432 

But  a  creditor  has  fuch  an  intereft 
in  the  life  of  his  debtor,  that  he 
may  infure.  43 2»  439 

Executor  of  a  creditor  may  main- 
tain an  action  on  a  policy  made 
by  himfelf.  432  « 


Lading  (Bill  of). 

\  BILL  of  lading  is  an  acknow- 
ledgement under  the  hand  of 
the  captain,  that  he  has  received 
certain  goods,  which  he  under- 
takes to  deliver  to  the  perfon 
named  in  the  bill  of  lading  ;  it  is 
aflignable  in  its  nature,  and  by 
indorfement  the  property  vefts  in 
the  allignee.  406  note  {a) 

Where  feveral  bills  of  lading  of  dif- 
ferent imports  have  been  figned, 


no  reference  is  to  be  had  to  the 
time  when  they  were  firll  figned 
by  the  captain  :  but  the  perfon 
who  hrfl  gets  one  of  them  by  a 
legal  title  from  the  owner  or  fhip- 
per,  has  a  right  to  the  confign- 
ment.  P'^S^  4^5 

Where  bills  of  lading  on  the  face  of 
them  are  apparently  different,  and 
yet  confirudtively  the  fame,  and 
the  captain  has  aded  bona  fide^ 
a  delivery  according  to  fuch  le- 
gal title  v;Ill  difcharge  him  from 
them  all.  ibid 

But  if  the  intention  of  the  parties 
appears  to  have  been  to  bind  the 
net  proceeds  only,  in  cafe  of  the 
arrival  of  the  goods,  an  infurance 
made  on  account  of  the  indorfer 
is  good.'  ibidi 


Lighters. 

Lofs  of  goods  in  {hip's  lighters  falls 
upon  the  underwriters :  altter,  if 
in  the  owners  lighters.  23 


Lives  ( Infurances  upon). 

INSURANCE  upon  life  Is  a  con- 
trati,  by  which  the  underwriter, 
for  a  certain  fum,  proportioned 
to  the  age,  health,  and  profeffion 
of  the  perfon,  vvhofe  life  is  the 
objeft  of  the  infurance,  engages 
that  that  perfon  fhall  not  die 
within  the  time  limited  in  the 
policy  ;  or  if  he  do,  that  he  will 
pay  a  fum  of  money  to  him,  in 
whofe  favour  the  policy  was 
granted.  429 

The  advantages  refulting  from  this 
fpecies  of  contrad  dated.       ibid 

It  is  impofTiblc  to  afcertain  its  anti- 
quity. 430 

No  infurance  fhall  be  made  on  the 
life  or  lives  of  any  perfon  or  per- 
fons; wherein  the  perfon,  for 
whofe  ufe  the  policy  is  made, 
fhall  have  no  interej},  or  by  ivay  of 
gaming  or  wagering :  but  fuch 
infuraiice 


494- 


Table  of  the  Fnncipal  M after i. 


mfurance  fliall  be  null  and  void. 
Page  43 1 

Tlie  holder  of  a  note  for  monty 
ivon  at  play  has  not  an  infurablc 
intereft  in  the  life  of  the  maker 
of  the  note  432 

But  a  bond  f.de  creditor  has  an  in- 
furablc iiiterell  in  the  life  of  his 
debtor.  ibid 

In  a  life  infnrance,  the  Infurer  un- 
dertakes to  anfwer  for  all  thofc 
accidents,  to  which  the  life  of 
man  is  expofed,  except  fuicide, 
or  the  hands  of  juflice.  433 

The  death  muft  happen  within 
the  time  limited  in  the  policy  ; 
otherwife  the  infurers  are  dif- 
charged.  ilia 

If  a  man  receive  a  mortal  wound 
during  the  exiftence  of  the  po- 
Kcy,  but  does  not  in  fa£l  die  till 
after,  the  infurers  are  not  liable. 

ibid 

But  if  a  man,  whofe  life  is  infured, 
goes  to  fea,  and  the  fnip  in  which 
he  failed  is  never  heard  of  after- 
wards, the  queftion  whether  he  did 
or  did  not  die  within  the  term 
infured,  is  a  faA  for  the  jury  to 
afcertain  from  the  circumltances. 

ibid 

This  fort  of  policy  being  on  the 
life  or  death  of  man,  does  not 
admit  of  the  diiiinftion  between 
total  and  partial  loffes.  434 

In  a  life  infurance  it  has  been  held, 
that  if  the  infurer  become  bank- 
rupt before  the  lofs  happens,  the 
perfon  interelled  might  prove  the 
debt  under  the  commilfion,  as  if 
the  lofs  had  happened  before  it 
iffued.  434,  435 

A  policy  was  made  for  one  year 
from  the  day  of  the  date  thereof: 
the  policy  was  dated  3d  Sept. 
1697.  The  perfon  died  on  the 
3d  Sept.  1698,  about  one  o'clock 
in  the  morning  ;  and  the  infurer 
was  held  liable.  436 

It  is  now  ufual  to  infert  in  the  po- 
licy "  the  firft  and  laft  days  in- 
«'   eluded."  ibid 

Fraud  equally  vitiates  policies  on 
lives,  as  in  the  cafe  of  marine  in- 
furance s..  437 


Where  there  is  a  warranty  that  th<j 
perfon  is  in  good  health,  it  is 
fufficient  that  he  be  in  a  reafon-r 
able  good  ttate  of  health,  for  it 
never  can  mean  that  he  is  free, 
from  the  feeds  of  dilorder.  P.^'^^ 

If  the  perfon  whofe  life  was  infured,. 
laboured  under  a  particular  infir- 
mity, if  it  be  proved  bv  n^iedi- 
cal  m.en,  that  in  their  judgement 
it  did  not  at  all  contribute  ti  his 
death,  the  warranty  of  healrl-,  has 
been  fully  complied  with,  and  the 
infurer  is  liable.  438 

If  the  perfon,  whofe  life  was  iiv- 
fured,  fnould  commit  fuicide,  or 
be  put  to  dsath  by  the  hands  of 
juftice,  the  next  d::v  afce;  ihe  r.fk 
commenced,  there  w'ould  be  .10 
return  of  premium.  440 


J^ondon. 

What  fhall  be   deemed  the  port  of 
London,  33S 


London  AJfurance  Company, 

Erefled  by  royal  charter,  au^ 
thorized  by  flat.  6  Geo.  i.  ch, 
18.  7,8,9 

This,  and  the  Royal  Exchange  Af- 
furance  Company,  are  the  only 
focieties  which  may  infure.        Z, 

The  privileges  of  the  South  Sea  and 
Eaji  India  Companies  preferved. 

Hid 

This  company  has  a  common  feal. 

6 

It  rejeAs  the  words  "  or  the/hip  be 
'-'■  Jlrand^d,^^  in  the  jnemorandum 
at  the  foot  of  the  policy.         21 

This  company,  when  fued  in  an 
aftion  of  debt,  may  plead  gencr 
rally,  that  they  o'-xe  nothing,  and 
give  the  fpecial  matter  in  evi- 
dence. 397 

So  when  fued  in  covenant,  they  may- 
plead  generally,  "  that  they  have 
"  not  brole  their  covenant  J''     iiid 

This  company  obtained  his  majef- 
ty's  charter  to  enable  them  19 
make  infurances  upon  lives.  4.36 


Table  of  the  Principal  Matters, 


495 


Lofs. 

The  lofs  mud  be  a  dlreB  and  imme- 
diate confequence  of  the  peril  iii- 
fured,  and  not  a  remote  one,  in 
order  to  entitle  the  infured  to 
recover.  Page  56 


L.ofi  hy  Perils  of  the  Sea,  vide  Perils 

of  the  Sea. 

Lofs  by  Capture,  vide  Capture, 

Lofs  by  Detention,  vide  Detention. 

Lofs  by  Barratry,  vide  Barratry. 

Of  an  Average  or  partial  Lofs,  vide 

Partial  Lojfes. 


Liofi  or  not  Lofl. 

Thefe    words    peculiar  to   EugJip 
policies.  25 


Market. 

n^HE  rife  or  fall  of  the  market  is 

a  charge,  which  never  falls  up- 

pn  the  infurer.  98,  104,  109 


Mafler  of  Ships. 

The  name  of  the  mafler  muft  be  in- 
ferted  In  the  policy.  19 

The  mafter's  cloaths  are  not  in- 
cluded under  a  general  infurance 
on  goods.  2 1 

Whatever  is  done  by  the  mafler  of 
the  fhip  in  the  ufual  courfe  of  the 
voyage,  neceffarily  et  ex  jvfla 
eaufa,  though  a  lofs  happen 
thereon,  the  underwriter  fhall  be 
anfwerable.  30 

A  mijlake  of  the  mafler  cannot  be 
called  a  peril  ofthefea,  62 

Of  barratry  of  the  mailer,  fee  Bar- 
ratry. 

The  wearing  apparel  of  the  mafler 
is  excepted  from  the  allowance 
of  falvage.  140 


Memorandum. 

The  memorandum  at  the  foot  of 
the  policy  exempts  the  under- 
writers from  partial  loffes  not 
amounting  to  3  per  cent,  unlefs 
it  arife  from  a  general  average. 
Page  20,  21,  1 01 

It  alfo  provides,  that  the  under- 
writers will  not  anfvver  for  any 
partial  lofs  on  corn,  fifh,  fait, 
fruit, flour,  or  feed,  unlefs  occafion- 
ed  by  a  general  average  or  the 
ftranding  of  the  fliip,  nor  are 
they  liable  for  any  partial  lofs  on 
fugar,  tobacco,  hemp,  flax,  hides, 
and  llcins,  under  5  per  cent.       20 

If  three  chclls  of  goods  out  of  loi 
be  wholly  fpoiled,  will  the  under- 
writer be  liable?  102 

Corn  is  a  general  expreflion,  and 
has  been  held  to  include  peas  and 
beans.  1 12 

The  word  Salt  has  been  held  not 
to  include  Salt-petre.  11 J 

It  has  been  held  that  the  under- 
writers are  not  anfwerable,  with- 
in that  part  of  the  memorandum 
which  exempts  them  from  al^ 
partial  loffes  to  corn,  fifh,  fait, 
fruit,  or  feed,  as  long  as  the 
commodity  fpecifically  remains, 
although  wholly  unfit  for  ufe. 

112 

This  was  held  with  regard  to  a 
cargo  of  luheat,  partially  dama- 
ged by  a  florm.  115 

A  cargo  of  fifh  arrived,  but  was 
llinking,  and  wholly  unfit  for 
ufe,  the  iufurer  was  held  not  to 
be  liable.  1 14 

So  of  a  cargo  of  fruit.  115 

A  cargo  oi peas  arrived  at  the  port 
of  deflination  ;  but  they  were  fo 
much  damaged,  that  the  pro- 
duce was  ihree  fourths  lefs  t|ian 
the  freight ;  the  infurer  was 
held  to  be  difcharged.  1 16 

The  effed  of  the  memorandum  dif- 
cuiTed.  iiy 

Mifdemeanor. 

Anyperfon,e;!ccept  thofe  mentioned 

in  the  ftat.  1 2  Anne^  flat.  2 .  ch.  1 8. 

enter- 
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entering  a  iTiip  in  diftrefs,  with- 
out leave  of  the  fuperiorofficer,  or 
of  the  officer  of  the  cu  floms,  or  mo- 
kfclng  or  hindering  them  in  the 
prefervation  of  the  fiiip,  or  defa- 
cing the  marks  of  the  goods  on 
board,  fliall  make  double  fatisfac- 
lion,  or  be  fent  to  the  houfe  of 
correftion  for  12  months.  P.  134 
If  goods  ftolen  from  fuch  fliip  fliall 
be  found  on  any  perfon,  they 
Ihall  be  delivered  to  the  true 
Owner,  or  fuch  perfon  (hall  pay 
treble  the  value.  ii>U 


M'ljjin 


Rh 


ip. 


A  fhip,  that  has  been  miffing  for  a 
confiderable  time,  fliall  be  confi- 
dered  as  having  foundered  at  fea 

63 

In  praflice,  this  time  has  been  ge- 
nerally fixed  to  fix  months  after 
the  fhip's  departure  for  any  part 
of  Europe,  or  twelve  months,  if 
for  a  greater  diftance.  64 

Ml/lake, 

^  Whether  infurers  liable  for  thofe 
of  the  Captain  ?  62 


M'l^-eprefentation,  vide  title  Fraud, 
&c. 

Money. 

Whether  infurable  as  goods.       22 
Contribute  to  a  general  average. 

128 


Mooring. 

d( 
good  fafety.  35,  35  a 


What  (hall  be  deemed  mooring   in 


Name. 

'pHE  name  of  the  infured  mufl 
be  infcrtf  d  in  the  policy  ;  or 


the  name  of  the  agent  cffe6t- 
ing  it,  as  agent.     P.  15,  16,  17 

It  is  now  Sufficient  to  infert  the 
name  of  the  perfon  actually  in- 
terelled,  or  that  of  the  conlignor 
or  confignee  of  the  goods,  or  the 
names  of  thofe  who  receive  the 
orders  to  infure,  or  who  fhall 
give  the  orders  to  eifedl  the  in- 
furance.  18,  19. 

The  name  of  the  fhip  and  ma<ter 
mud  be   inferted  in  the  pohcy. 

But  the  fhip  maybe  changed  m  the 
voyage,  if  neceffity  req^uire  it.  20 

Nwvigat'ion. 

Infurances  which  tend  to  a  breach 

of  the  navigation  a61s  are  void. 

250  to  254 

Negligence. 

Aftion  lies  againfl.  art  agent  who 
neglecls  to  infure.  See  titles 
Adlion  and  Agent.  303 


Neutrality. 

A  neutral  fhip  is  not  obliged  to 
flop  to  be  fearched  ;  the  fearcher 
does  it  at  his  peril,  it  is  a  cafe  of 
improper  detention,  for  the  colls 
of  which  the  infurer  is  liable. 

79,80 

If  a  man  warrant  the  property  to 
be  neutral,  and  it  is  not,  the  po- 
licy is  void  ab  initio.  350 

In  an  infurance  upon  goods,  the 
infured  warranted  the  fhip  and 
goods  to  be  neutral,  it  was  ex- 
prefsly  found  by  the  jury  that 
they  were  not  neutral.  The 
court  therefore,  though  the  lofs 
happened  by  ilorm,  and  not  by 
capture,  declared  that  the  con- 
traft  was  void.  ibid 

If  the  fhip  and  property  are  neutral 
when  the  riik  commences,  this  is 
a  fufficient  compliance  with 
a  warranty   of  neutrality. 

The 
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The  infurer  takes  upon  himfelf  the 
rifk  of  war  and  peace.  352 

If  the  property  be  neutral  at  the 
time  of  failing,  and  a  war  break 
out  the  next  day,  the  infurer  is 
liable.  353 

For  the  effefi  of  the  fentence  of  a 
foreign  Court  of  Admiralty  upon 
the  queftion  of  neutrality,  fee 
Admiralty, 


Notice. 

Of  abandonment  when  to  be  given. 

172 


Okron  (Laws  of)y 

AN  account  of  them 

Introd.  XXX 
They  do  not  treat  of  infurances. 

Introd.  xxxii 


Open  Policy. 

In  an  open  policy,  the  value  of  the 
property  is  not  mentioned ;  but 
mult  be  proved  at  the  trial. 

i>  103 

OplnioTiy  fee  EvUence. 

Owner. 

A  fhip*s  hufband  has  no  right  to 
infure  for  the  reft  of  the  owners, 
without  their  diredlion.  19 


Partial  Lojfes, 

^VERAGE  lofs,  in  policies  of 
infurance,   means  a  particular 

partial  lofs.  99 

It  is  lefs  ambiguous,  to  call   it  a 

partial,  than  an  average  lofs  P,  99 


Partial  lofs,  when  applied  to  the  fliip, 
means  a  damage,  which  fl)e  may 
have  fuftained  in  the  courfe  of 
the  voyage,  from  fume  of  the 
perils  mentioned  in  the  policy: 
when  to  the  cargo,  it  means  the 
damage  which  the  goods  have 
fufFered  from  ftorm,  Sec.  though 
the  whole  or  the  greater  part 
thereof  may  arrive  In  port.  P.ioi 

Thefe  lofl'es  fall  upon  the  under- 
writer, if  they  amount  to  3/.  per 
cent.  loi,  1 12 

But  if  a  lofs,  arifing  from  a  general 

average,  fhould  be  under  3I.  per 

cent,  ilill  the  underwriter  is  liable. 

lor 

Suppofe  1 01  chefts  of  goods  be 
(hipped,  and  three  of  them  be 
wholly  fpoUedz  ^i.  will  the  un- 
derwriter be  liable  ?  102 

In  cafe  of  a  partial  lofs,  the  value 
of  the  policy  can  be  no  guide  to 
afcertain  the  damage,  but  it  be- 
comes the  fubjedt  of  proof  as  in 
cafe  of  an  open  policy.  105. 

When  goods  are  partially  damaged, 
the  underwriter  muft  pay  the 
owner  fuch  proportion  of  the 
prime  coil  or  value  in  the  policy, 
as  correfponds  with  the  propor- 
tion or  diminution  in  value  occa- 
fioned  by  the  damage.  ibid 

The  proportion  is  afcertained  ia 
this  way  j  where  an  entire  thing, 
as  one  hogfhead  of  fugar,  happens 
to  be  fpoiled,  if  youcan  fix  whe- 
ther it  be  a  third  or  a  fourth 
worfc,  then  the  damage  is  afcer- 
tained. 104,  108 

This  can  only  be  done  at  the  port 
of  delivery  where  the  whole  da- 
mage is  known  and  the  voyage 
is  completed.  10^ 

Whether  the  price  of  the  commo-" 
dity  be  high  or  low,  it  equally 
afcertains  the  proportion  of  da- 
mage. This  proportion  the  un- 
derwriter muft  pay,  not  of  the 
value  for  which  it  fold,  or  the 
market-price  of  the  commodi- 
ty ;  but  of  the  value  Hated  in  the 
policy.  ibid 

Whea 
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When  it  is  an  open  policy,  the  in- 
voice of  the  original  coft,  with 
the  addition  of  all  charges, 
and  the  premium  of  infurance, 
Ihall  be  the  ground  of  the  com- 
putation. Page  104 

But  whether  the  goods  arrive  at  a 
good  or  bad  market,  it  is  imma- 
terial to  the  infurer.  ibid 

The  true  way  of  eflimating  the  lofs 
is  to  take  the  value  of  the 
commodity  at  the  fair  invoice 
price.  ibid 

Thefe  rules  can  only  apply  to  cafes 
where  there  is  a  fpecific  de- 
fcription  of  goods.  1 1 1 

Where  the  property  is  of  various 
kinds,  an  account  muft  be  taken 
of  the  value  of  the  whole,  and  a 
proportion  of  that  as  the  amount 
of  the  goods  loft.  ibid 

^  Whether  goods  partijiUy  da- 
maged may  be  opened,  except  in 
the  prefence  of  the  infurers  or 
their  agents  ?  ibid 

No  lofs  Ihall  be  deemed  total  fo  as 
to  charge  the  infurers  within  the 
meaning  of  that  part  of  the  me- 
morandum which  exempts  them 
from  partial  lofles  happening  to 
corn,tifh,fak,  fruit,flour,  andfeed, 
fo  long  as  the  commodity  fpeci- 
fically  remains,  though  perhaps 
wholly  unfit  for  ufe.  112 

This  was  held  with  refpeft  to  a 
cargo  of  wheat,  which  was  par- 
tially damaged  in  a  ftorm.      113 

The  fame  with  refpeft  to  a  cargo 
of  hfh,  which  was  ftinking  and  of 
no  value  when  examined.       114 

A  cargo  ol peas  was  fo  much  da^ 
maged,  that  the  produce  was 
three-fourths  lefs  than  the  freight; 
but  as  it  in  faft  arrived  at  the 
port  of  deftination,  the  under- 
writer was  held  not  to  be  liable. 

116 

In  policies  upon  lives,  there  cannot, 
from  the  nature  of  the  event,  be 
a  partial  lofs.  434 

But  there  may  in  Infurances  againft 
fire.  44.5 


Of  Adjujiing   a  partial  Lofs^    fee 
Adjuflment. 


Partner/hip^ 

No  fociety  or  partnerfliip  can  un- 
derwrite, except  the  Royal  Ex- 
change and  the  London  Affu- 
rance  Companies.  Pt^g^  9 

What  fhall  be  a  partnerfhip  within 
the  ftatute  6  Geo.  i.ch.  rg". 

8,8  a 

Payment  of  Money  into  Court. 

The  underwriters  were  empowered 
by  ftatute  to  pay  money  into 
court  upon  any  difpute  :  and 
then  the  infured  proceed  at  their 
peril.  403. 


People. 

People,  in  the  claufe  of  a  policy  rff» 
fpefting  detention,  means  the 
governing  power  of  the  country. 

Perils  of  the  Sea. 

Every  accident,  happening  by  the 
violence  of  wind  or  waves,  by 
thunder  and  lightning,  by  driv- 
ing againft  rocks,  or  by  the 
ftranding  of  the  fhip,  may  be 
confidered  as  a  peril  of  the  fea. 

61 

For  fuch  lofles  the  underwriter  is 
anfwerable.  ibid 

A  Ihip  driven  by  the  wind  on  an 
enemy's  coaft,  and  there  cap- 
tured, having  fuftained  no  da- 
mage from  the  wind,  ftiall  be  fald 
to  be  loft  by  capture.  ibid 

An  action  was  brought  to  recover 
the  value  of  certain  flaves  infured 
by  the  policy.  The  fa<fts  were, 
that  the  captain  miffed  the  ifland 
for  which  he  was  bound,  and 
their  water  running  fliort,fome  of 
the  flaves  were  thrown  overboard 
to  prcferve  the  reft  ;  and  the  de- 
claration ftated  the  lofs  to  have 
happened  by  perils  of  the  fea. 
But  it  was  held  that  the  mi/laie  of 
the  captain  could  QOt  be  called  a 
peril  of  the  fea.  6  2 

A  fllip 
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A  (Tilp  wKich  is  never  heard  of, 
Jifter  her  departure,  Ihall  be  pre- 
fumedtohavcperinied  atfea./'.63 

This  was  held  in  an  action  on  a  po- 
licy upon  the  fhip  from  North 
Carolina  to  LonJoti ;  and  tfie  lofs 
was  Hated  to  be  by  finking  at 
fed :  the  evidence  to  fupport 
this  averment  was,  that  after 
faih'ng  from  port  fhe  had  never 
been  heard  of.  ibid 

The  fame  was  held  in  a  cafe,  wlicre 
a  (hip  had  been  captured  and  ran- 
fomed  at  fea,  but  v/as  never  after- 
wards heard  of,  and  never  arrived 
at  her  port  of  dcitination.        63 

In  England  no  time  is  fixed,  within 
which  payment  of  a  lofs  may  be 
demanded  from  the  underwriter, 
in  cafe  the  fhip  is  not  heard  of. 

A  praftice,  however,  prevails 
among  merchants,  that  a  fliip 
fhall  be  deemed  loll,  if  not  heard 
of  within  fix  months  after  her  de- 
parture for  any  part  of  Eurape, 
or  within  twelve,  if  for  a  greater 
diftance.  ibid 


Petty  Average. 

Confifts  of  fuch  charges,  as  the 
matter  is  obliged  to  pay,  by  cuf- 
tom,  for  the  benefit  of  the  fhip 
and  cargo ;  fuch  as  pilotage, 
beaconage,  &c.  100 

Thefe  never  fall  upon  the  under- 
writer, ibid 

Another  fenfc,  In  which  this  word 
is  underftood,  is  when  we  fpeak  ol 
a  fmall  duty,  which  merchants, 
who  fend  goods  in  the  fhips  of 
other  men,  pay  to  the  mafter, 
over  and  above  the  freight,  for 
his  care  and  attention.  ibid 

This  is  a  charge  which  never  falls 
upon  the  underwriter.  ibid 


Pirates. 

The  underwriter,  byexprefs  words 
in  the  policy,  uadertakes  to  i>  - 


damnify 
pirates. 


agai 


the  attacks  of" 
Page  6 1 


Plea,  fee  jbeclaration. 


roluy. 

A  policy  is  the  Inftrument  by  which 
the  inlurance  is  cffedted.  i 

Policies  are  of  two  kinds ;  valued 
and  open  policies  :  the  difference 
between  them.  ibid 

They  are  only  fimple  contrafts ; 
but  of  great  credit.  ibid 

Cannot  be  altered  when  once  they 
are  figned.  ibid 

Unlefs  there  be  fome  written  docu- 
ment to  fhcw  that  the  meaning 
of  the  parties  was  miltaken  ;  or 
unlefs  they  be  altered  by  confent, 

2t  3 

A  policy  is  a  fpecies  of  property  for 
which  trover  will  lie  at  the  ia- 
flance  of  the  infurcd,  if  it  be 
ivrongfully  withheld  from  him.  4. 

The  written  claufes  in  a  policy  will 
controul  the  printed  words.       5 

The  form  of  the  policy  now  ufed  is 
two  hundred  years  old.  .  i  r 

Very  irregular  and  confufed,  and 
often  ambiguous.  ibid 

There  are  nine  requlfites  of  a  po- 
licy, ibid 

The  name  of  the  perfon  infured. 

This  is  regulated  by  flat.  25  Geo. 
3.  c.  44.  and  28  Geo.  3.   c.  ^6i 

Upon  the  former  acl  it  has  been 
held,  that  if  an  agent  effetis  a 
policy  for  the  principal  refiding 
abroad,  his  name  muil  be  infert- 
ed  in  the  policy  as  agent.  16 

^  When  the  principal  refides 
abroad,  mull  not  the  agent  live 
in  England?  1 6,  17. 

The  names  of  the  fhip  and  mafler; 
unlefs  the  infurance  be  general, 
"  on  anyjlnp  orjliips.^'  19 

Whether  the  infurance  be  made  on 
flups,  goods,   or  merchandizes. 

20 

As  to  the  memorandum  at  the  foot 

of  the  policy,  fee  Memorandum. 

A  policy 
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A  policy  on  goods  generally  does  not 
include  goods  laflied  on  deck,  the 
captain's  cloaths,  or  the  fhip's 
provifions.  Page  2  I 

A  policy  muft  contain  the  name  of 
the  place  at  which  the  goods  aie 
laden,  and  to  which  they  are 
bound.  22 

A  policy  from  L.  to    •     ■  ■■-  is  void. 

ibid 

When  the  rifl-c  commences,  and  when 
it  ends.  On  the  goods  it  ufually 
begins  from  the  loading  and  con- 
tinues till  they  are  fafely  landed  : 
on  the  fhip,  from  her  beginning 
to  load  at  A.  and  continues  till 
fhe  arrive  at  the  port  of  dclH- 
nation,  and  be  there  moored  24 
hours.  ibid 

The  various  perils  againfl  which  the 
underwriter  infures.  24 

^  Whether  the  underwriter  is 
liable  for  thefts  committed  by 
the  people  on  board  ;  and  for 
iofs  arifing  from  bad  flowage, 
&c.    _  ibid 

The  policy  is  frequently  made  with 
the  words,  hji  or  not  lojl^  in  it  ; 
which  add  greatly  to  the  rifle.   25 

The  policy  muft  contain  the  pre- 
mium or  confideration  for  the 
rifle.  26 

The  day,  month,  and  year,  on 
which  the  policy  was  executed, 
muft  be  inferted.  27 

The  policy  muft  be  duly  {lamped. 

28 
Vide  Stamp. 

As  to  the  CovJiniBion  of  the  Policy^ 
fee  Conjlrudion, 

Of  Polidf.f  on  Eqft  India    Voyages, 
fee  title  Eaji  India  Voyages. 

Of  Policies  upon  gaming  or  luagering 
Contra8s,  fee  title  PVager  Pd- 
iicies. 


Pi'aBlce* 
Account  of  the  modern  improve- 


ments in  the  practice  and  pro* 
ceedings  upon  pohcies  of  infii- 
rance.  Introd.  xlix. 


The  premium  is  the  foundation  of 
thepromife  or  ajfumpjit.       P.  26 

It  is  in  the  policy  acknowledged  by 
the  infurer  to  be  received  at  the 
time  of  underwriting.  ibid 

^  Whether  after  this  the  infurer 
could  maintain  an  attion  againll 
the  infured  Intrifelf  iox  the  premi- 
ums, ibid 

In  praftice,  the  infured  generally 
a6t  by  a  broker,  and  by  the  cuf- 
tom,  an  action  maybe  maintain- 
ed againft  him,  notwithftanding 
the  acknowledgement  in  the  po- 
licy, ibid 

The  broker  may  alfo  maintain  aa 
adlion  againft  the  allured  for  pre- 
miums paid  on  his  account.     27 


See  Fraud. 

When  the  Premium  Jlmll  he  returned.^ 
fee  title  Return  of  Premium. 

Profits. — Sec  Intere/l  [Infurable). 


Prohibited  Goods. 

All  infurances  upon  commoditlesj, 
the  importation  or  exportation  of 
which  is  prohibited  by  law,  are 
void.  244 

This  rule  prevails,  whether  the  in- 
furer did  or  did  not  know  that 
the  fubjed  of  the  infui-ance  was  a 
prohibited  commodity.  ibid 

The  parliament  of  England  has 
paffcd  a  law,  infliding  a  penalty 
of  500/.  on  the  infurer,  who 
fhould,  by  way  of  infurance,  pro- 
cure the  importation  of  prohi- 
bited goods  ;  and  a  like  penalty 
on  the  infured.  245 

By  a  fubfequent  law,  the  importa- 
tion of  any  foreign  alamodes  or 
3  lullringF, 
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!i}(lr!ng3,  by  way    of   infurance 
br  otherwifc,  without  paying  the 
duties,    is   exprefsly  proliibited. 
Page  247 
Whoever,    by  way   of    infurance, 
undertakes  to  export  wool  from 
England  t6  parts  beyond  the  feas, 
fliall  be  liable  to  pay  500/.     248 
The  like  penalty  is  inflided  on  the 
infured.  ibid 

Befides  which  all  infurances  on 
woollen  goods  are  declared  void. 
249 
Perfons  making  fuch  infurances  on 
wool,  Sic.  are  liable  for  the  firll 
offence  to  a  fine  of  50/.  and  fix 
months  folitary  imprifonment. 
The  fame  penalty  on  the  in- 
fured ;  and  the  infurance  is  void. 

ibid 
Infurances  made  to  prote6l  fmug- 
glcd  goods  are  void.  250 

Inlurances,  which  tend  to  a  breach 
of  the  navicration  ails,  are  void. 
250  to  254 
Infurances  on  goods  prohibited  by 
royal  proclamation    in    time   of 
war  are  void.  254 

Goods,  which  from  their  nature 
are  contraband,  enumerated.  255 
Infurances  upo«  goods,  the  expor- 
tation or  importation  of  which 
are  prohibited  only  by  the  reve- 
nue laws  of  other  countries,  are 
valid  in  England.  256 

The    opinions   of  foreign    writers 
upon  this  queliion,  confidercd. 
257,  258 

Proof.     See  Evidence. 

Provi/ions  of  a  Ship 

Are  not  included  under  a  general 
infurance  on  goods.  2 1 

But  provjfions  fent  out  in  a  fliip 
for  the  ufe  of  the  crew  are  pro- 
teded  by  a  policy  on  the  Ihip  and 
furniture.  ^6 

Provifisns  expended  during  a  deten- 
tion to  repair,  ot  detention  by  an 
embargo,  cannot  be  recovered 
againft  the  infurer  on  the  JJjij>  or 
goods,  5^}  5^ 


Whether  they  fall  into  a  general 
average?  Page  12^,   126 

Ship's  provifions  do  not  contribute 
to  a  general  average.  127 


Re-j^Jfurance. 

■n  E-ASSURANCE    is  a  con- 

trad,  wliich  the  firll  under- 
writer enters  into,  in  order  to 
relieve  himfelf  from  thofe  rifles 
which  he  has  previoully  under- 
taken by  throwing  them  upon 
other  underwriteri,  who  are  call- 
ed Re-affurers.  276 

This  fpecies  of  contrad  is  counte- 
nanced in  molt  parts  of  Europe.. 

ibid 

The  opinions  of  foreign  writers 
upon  re-affu  ranee  Hated.         ibid 

They  were  admitted  in  England 
till  the  19  Geo.  II.  c.  '^j.  f.  4.. 
which  declares  it  to  be  unlawful 
to  make  re-affurance,  unlefs  the 
aflurer  fliould  be  infolvent,  be- 
come a  bankrupt,  or  die  :  in  ei- 
ther of  whicli  cafes,  fuch  affurer, 
executors,  admlniflrators,  or  af- 
figns,  might  make  ro-affurance  to 
the  amount  before  by  him  affu- 
red,  expreffmg  in  tlic  policy  that 
it  is  a  re-alfurance.  277 

The  reafons  for  thefe  exceptions  as 
to  bankrupts  and  deceafed  under- 
writers, dated.  ibid 

Re-ailurances  on  foreign  ihips  arc 
prohibited  by  this  ad,  except;  iii 
the  three  inftances  mentioned  in 
the  Ilatute.  279 

In  France.,  and  other  countries,  it 
is  allowed  to  the  infured  to  in- 
fure  the  folvency  of  the  under* 
writer.  2  So 

Not  allowed  in  England.  ibid 

DilHndion  between  a  re-affurance 
and  a  double  infurance.  ibid 

Where  a  policy  void  as  a  re-affu- 
rance, the  premium  is  not  reco- 
verable. 375 

Recapture.     Sec  Capture. 

q^  q  Re^i/Ira- 
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Rcg'iflrat'ion. 

The  law  of  England  does  not  re- 
quire  that  a  policy  fliould  be  re- 
gitlered.  Pi^ge  29 

'  Rendezvous. 

Sailing  from  place  of  rendezvous  is 
a  departure  with  convoy.     34^36 

Rcf^rcfmtaiion.  See  title  Fraud, 
and  titles  Warranty. — Convoy. 


Requifttes  of  a  Policy. 
The  name  of  the  perfon  Infured. 

The  name  of  the  (hip  and  mafter. 

'9 

Whether  they  are  (hips,  goods,  or 
merchjlndi/.cs,  on  which  the  in- 
furance  is  made.  20 

The  name  of  the  place  at  which 
the  goods  are  laden,  and  to  which 
they  are  bound.  22 

The  time  when  the  riflt  commences, 
and  when  it  ends.  Hid 

The  various  perils  to  which  the  un- 
derwriters are  expofed.    ^         24 

The  confideration  or  premium  for 
the  hazard  run.  26 

The  time  when  the  policy  was  ex- 
ecuted. 27 

That  the  policy  be  duly  flamped. 

28 

Refpohdcnlia.     See  Bottomry* 


Return  of  Premium, 

The  quettion,  whether  the  premi- 
um is  to  be  returned  by  the  un- 
derwriter, where  the  infured  has 
been  guilty  of  fraud,  confidcred. 

215 
j^The  ordinances  of  foreign  Hates  de- 
clare, for  the  moll  part,  that  it 
(hall.  ibid 


In  England  there  has  been  no  Iz' 
giflative  regulation  ;  and  the 
courts  of  jullice  had  not  till  lately 
adopted  any  general  rule  upon 
the  fubjefl.  Page  216 

In  two  or  three  inftances,  where  the; 
underwriters  have  been  relieved 
in  Chancery,  from  the  payment 
of  the  fums  infured  on  account  of 
fraud,  the  decree  has  directed  the 
premium  to  be  reiurned.        216 

The  qucftion  came  on  to  be  confi- 
dered  in  the  King's  Bench  ,  but 
the  trial  being  had  under  3 
decree  of  the  Court  of  Chancery, 
and  the  infurer  having  there 
made  an  offer  of  returning  the 
premium,  the  court  of  King's 
Bench  confidered  this  offer  in  the 
fam.e  light  as  if  he  had  paid 
the  money  into  court;  and  there- 
fore the  quellion  remained  unde- 
cided. 217 

But  in  a  cafe  where  the  fraud  was 
of  a  very  grofs  and  heinous  na- 
ture, 'Lord  .  Mansf  eld  told  the 
jury,  that  the  premium  fhould 
not  be  reftored  to  the  infured. 

218 

In  all  cafes  of  afJval  fraud  on  the 
part  of  the  alTured  or  his  agent, 
the  underwriter  may  retain  the 
premium.  ibid 

It  is  clear  that  if  the  underwriter 
has  been  guilty  of  fraad,  an  adlion 
lies  asrainil  him,  at  the  fuit  of  the 
infured,  to  lecovtr  the  premium. 

ibid 

In  cafes  of  deviation  the  premium 
is  not  to  be  returned.  317 

"Where  property  has  been  infured 
to  a  larger  amount  than  the  real 
value,  the  infurer  fiiall  return  the 
overplus  premium.  367 

If  goods  are  infured  to  come  in 
certain  fliips  from  abroad,  but 
are  not  in  h^L  fhipped,  the  pre- 
mium (hall  be  returned.  ibid 

If  the  fiiip  be  arrived  before  the 
policy  is  made,  the  infurer  be- 
incr  apprized  of  it,  and  the  in- 
fured being  ignorant  of  it,  he 
is  entitled  to  ha^e  his  premium 
reftortd.  367 

But 
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Bul  if  both  parties  are  ignorant  of 

the    arrival,    and  the    policy  be 

tojl  or  not  lojl,  it  fhould  fecm  the 

underwriter  ought  to  retain  it. 

Page  367 

Claufes  are  frequently  inferted  by 
the  parties,  that  upon  the  hap- 
pening of  a  certain  event,  there 
Ihall  be  a  return  of  premium. 

ihU 

If  the  fhip  or  property  in  fared  was 
never  brought  within  the  terms 
of  the  contraft,  fo  that  the  in- 
fiirer  never  raa  any  rlilc,  the  pre- 
mium mull  be  nnurned.  ib'tcl 

A  claufe  was  iulcrtod  that  8/.  per 
cent,  of  the  premium  (huuld  be 
returnedj  if  the  (hip  failed  from 
any  of  the  IViJl  India  Iflands  with 
convoy  for  the  voyage  and  ar- 
rives. The  court  held,  that  the 
arrival  of  the  fhip,  whether  v/ith, 
or  without  convoy»  entitled  the 
party  to  a  return  of  the  premium 
ftipulated.  369 

Whether  the  caufe  of  the  rifle  not 
being  run  is  attributable  to  the 
fault,  <wUl^  01  pkafure  of  the  in- 
furcd,  the  premium  is  to  be  re- 
turned.    _      ^        _         37'>377 

When  a  policy  is  void  as  a  wager 
policy,  the  court  will  not  allow 
the  i'lfured  to  recover  back  the 
premium.  373»  37? 

Kor  in  the  cafe  of  a  re-aflurance. 

375'  376 

Where  the  riflv  has  o?;rf  commenced, 

there  fliall  be  no  apportionment 

or  return  of  premium  afterwards 

377 
But  if  there  are  tv/o  dlQinft  points 
of  time,  or,  in  efftct,  two  voy- 
ages either  in  the  contempla- 
tion of  the  parties,  or  by  the 
ufdge  of  trade,  and  only  one  ot 
the  two  voyages  was  made,  the 
premium  Ihall  be  returned  on  the 
other,  though  both  are  containea 
in  one  policy.  th'id 

Thus  held  in  an  infurance  "  at  And 
•*  from  London  to  Halifax^  war- 
"  ranted  to  depart  with  convoy 
*'  from  Portfmouth,"  vvi;cn  the 
(hip  arrived  at  Fertfimuthf   the 


convoy  was  gone.  The  premium 
for  the  voyage  from  Pvrtjmouth 
to  Halifax  was  returned.  P.  378 

A  fliip  was  infured  for  twelve 
months,  ztgL  per  cent,  warranted 
ivQ&  from  American  captures.  The 
fhip  was  taken  within  two 
months  by  the  Americans  ;  but 
there  (hall  be  no  return  of  pre- 
mium, becaufe  the  contraft  was 
entire  5  the  premium  was  a  grofa 
fum  ftipulated  and  paid  for 
twelve  months.  380 

So  alfo  it  was  held  where  a  Ihip, 
infured  for  twelve  months, 
was  taken  at  the  end  of  two  j 
though  the  whole  premium  of 
18/.  wa&  acknowledged  to  be 
received  at  the  rate  of  i^s.  per 
month  ;  for  that  is  only  a  mode  of 
computing  the  grofs  fum.      384 

When  the  contraft  is  entire,  whe- 
ther it  be  for  a  fpecified  time,  or 
for  a  voyage,  there  fliall  be  no 
apportionment  or  return,  if  the 
rifle  has  once  commenced.       386 

Where  the  premium  is  entire  in  a 
policy  on  the  voyage>  where  there 
is  no  contingency  at  any  period, 
out  or  home,  upon  the  happening 
or  not  happening  of  which  the 
rifle  is  to  end,  nor  any  ufage  ef- 
tablilhed  upon  fuch  voyage  ; 
though  there  be  feveral  di{tin6t 
ports,  at  which  the  fliip  ii  to  ilop, 
yet  the  voyage  is  one,  and  no 
part  of  the  premium  fhali  be  re-* 
coverable.  ibid 

It  was  fo  held  where  a  fhip  was 
infured  "  at  and  f-vm  Jamaica^ 
"  warranted  to  fail  on  or  before 
**  the  firft  oi  Augufl,  to  return 
"  eight  per  cent,  if  ilie  failed 
**  with  convoy,"  The  Ihip  did 
not  fail  till  September.  There 
fhall  be  no  return  upon  the  war- 
ranty of  the  time  of  failing  :  for 
the  court  cannot  make  a  dilLiiic- 
tion  between  the  rifk  at  and  the 
\\^<  from.  389 

It  is  otherwife,  if  the  jury  find 
an  exprefs  ufage  upon  th6 
fubjeft  of  return  of  premium. 

.-90 

q  q  3  l»- 


s^ 
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Indeed,  it  fecms  that  there  never 
lias  been  an  apportionment,  unlets 
there  be  fonietliing  like  an  ufage 
found  to  direct  the  judgment  of 
the  court.  392 

If  a   pcrion   whofe  life   is   infured, 
fliould  commit  fuicide,  or  be  pub- 
licly executed  the  next  day  after 
the  rifle  conlm.ences,  there  can  be 
'  no  return  of  premium.  44.0 

There  can  be  no  return  of  pre- 
mium in  infurancci  ugainlt  i\i&. 

456 


RhoJlans. 

Some    account   of   their    maritime 
regulations.  Introd.  iv 

Suppofed  to  have  been  unacquainted 
with  the  contrad  of  infurance. 
Introd.  vii 

They   were    acquainted    with    the 
contrafl  of  bottomrj'.  415 


The  rifk  on  the  fhip  in  general 
commences  from  her  beginning 
to  load,  and  Continues  till  fhc 
has  moored  twenty-four  hours  in 
fafety.  On  goods  from  the  Icad- 
Jng  till  they  are  fafely  landed, 
ivhich  includes  the  carriage  to 
the  (hore  in  tlie  fhip's  boats,  but 
not  in  thofe  of  the  owner  of  the 
goods.         _  23,24,  31 

The  rilks  which  the  uuclerwriters 
take  updn  themfelves.  24 

^  Whether  theft  by  the  people  on 
board  be  of  the  number?     24,  2.5 

Infilrers  not  liable  to  all  the  ufual 
riilis  on  cargoes  of  Haves.     25  a 


Rr. 


Some  account  of  their  commerce. 

Introd.  xli. 
They  were  unacquainted  with  in- 

furances.  Introd.  xv. 

Contrary  opinions  flated  andcontro- 

'vcjtcd.  Introd.  wu. 


Royal  Exchange  JJfurance  Compmji 

Eretled  by  royal  charter,  authoriied 
by  ftat.  (iGeo.  ift.  ch.  18.    l\^ 

Thiband  "dxtLondon  Afl'urance  Com- 
pany, are  the  only  Jocieties  which 
may  make  inlutances.     .        7,  8 

The  privileges  of  the  South  Sea,  and 
£ajl  India  Companies  prtierved. 

This  company  rejecls  the  words 
*'  or  the  Jlo'tp  bcjh-andcd  "in  the 
memorandum  at  the  foot  of  the 
policy.  21 

This  fociety,  when  fued  in  an  aBlon 
of  debt,  may  plead  generally  that 
they  otuc  nothing,  or  in  covenant 
that  they  have  not  broke  it,  and  in 
both  cafes  may  give  the  fpecial 
matter  in  evidence.  397 

This  company  obtained  his  ma- 
jeily's  charter  to  enable  them  to 
make  infurances  on  lives.       43(» 


Sailing  (^Warranty  of). 

T  F  a  man  warrant  to  fail  on  a  par- 
ticular day,  and  do  not,  the  in- 
furer  is  difcharged.  325 

This  rule  holds,  though  the  (hip  be 
delayed  for  the  bell  and  wifell 
reafons,  or  even  though  ftie  be 
detained  by  force.  325 

Thus  where  a  (hip  was  infured 
**  at  and  from  'Jamaica^''  war-* 
ranted  to  fail  on  or  before  the 
26th  of  fidy,  it  appeared  that 
the  flilp  was  ready  and  would 
have  failed  on  the  2^i\i,ifJ)^ehad 
not  been  rejlrained  by  the  order  and 
command  of  Sir  Bafd  Keith,  gover- 
nor of  famaica,  and  detained 
beyond  the  day.  The  infurer  was 
difcharged.  Hid 

This  rule  is  adopted  by  foreign 
writers.  3^6 

If  the  vvananty  be   to  fail  after  a 

fpccific   day,   and  the   fliip  fail 

beforci 
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before,    the    policy     is    equally 
avoided  as  in  the  former  cafe. 

Pui^c  326 

Upon  a  warranty  to  fail  on  or  bctore 
a  jmrticulcir  day,  \i  the  fliip  fail 
before  tlie  day  from  her  poit  of 
loading  loii/j  a/I  her  cargo  and 
clearances  on  hoard,  to  the  ufual 
place  of  rendezvous  at  another 
part  of  the  ifland  merely  for  the 
fake  of  joining  convoy,  it  is  a 
compliance  with  the  warranty, 
though  ihe  be  afterwards  detained 
there  by  an  embargo  beyond  the 
day.  327 

But  if  her  cargo  was  not  complete 
it  would  not  be  a  commencement 
of  the  voyage.  ih'ui 

The  fame  doctrines  prevail,  even 
though  a  condition  be  infcrted 
in  one'  of  the  flilp's  clearances, 
thatfhejhoiildpafs  by  the  place  (at 
^vhich  fhe  was  detained  by  the 
governor  beyond  the  day  named 
in  the  warranty)  to  take  the 
orders  of  government.  332 

Thus  alfo  where  an  en)bargo  was 
aflually  published  before  the  fhip 
failed,  and  the  captain  iminedi- 
ately  after  croffing  the  bar,  re- 
turned to  make  a  proteft,  and 
knowingly  fent  his  Aiip  intQ  the 
embargo  ;  yet,  as  he  fwore,  that 
he  believed  the  en)bargo  was  to 
be  taken  o|jF,  the  underwriter  was 
held  liable.  337 

What  fhall  be  a  failing  from  the 
port  of  London.   ^  338 


Sailor:, 

Infuiances  on  the  vvages  of  fallors 
are  forbidden.  12 

But  the  captain  may  infure  goods 
which  he  has  on  board,  or  his 
fhare  in  the  (hip  if  he  be  a  part 
owner.  1 3 

Xhe  wearing  apparel  of  the  failors 
is  excepte4  from  the  allowance  of 
jialvage,  i  49 


Salt. 

The  word  Salt  ufed  in  the  memo- 
ranium  of  a  policy  of  iulurancc 
has  been  htld  not  to  includi 
Salt-pdre,  Page  HJ 


Salvage. 

Salvage  is  an  allowance  made  for 
faving  a  Ihip  or  goods,  or  both, 
from  the  dangers  of  the  fcas,fire, 
pirates,  or  enemies ;  it  is  alfo 
ufed  fomctimes  to  fignify  the 
thing  itfelf  which  is  faved.  But 
the  formcf  is  the  fenfe  in  which 
it  is  here  ufed.  131 

In  an  action  gf  trover,  it  has  been 
held  that  the  defendants  might 
retain  the  goods  till  payment  of 
falvage,  as  well  as  a  taylor  the 
cloaths  v/hich  he  has  made,    ih'id 

When  a  fhip  has  been  wrecked,  the 
law  of  E/iglariJhy  various  ffatutes 
declares,  that  reafcnahk  falvage 
only  fhall  \it  allowed  to  thofc 
who  fave  the  fhip  or  any  of  the 
goods ;  and  what  fluiU  be  a  rea- 
fonable  allowance  muib  be  afccr- 
tained  by  three  juliiccs  of  the 
peace.  132  to  138 

If  any  prize  takei]  from  the  enemy 
fhall  appear  to  have  belontred  to 
any  ot  his  majclty's  fubjefts,  it 
flir.U  be  reftored  to  the  former 
owner,  upon  his  paying  in  lieu  of 
falvage,  one  eighth  of  the  vjtiuc 
if  retaken  by  one  of  his  majeuy'a 
flilps,  but  if  retaken  by  a  pri- 
vateer, one  hxth.  72,  139 

Wearing  apparel  of  the  mafler  and 
fe^men  are  always  excepted  from 
the  allowance  of  falvage.        140 

The  valuation  of  a  fliip  and  cargo 
in  prdcr  to  afcertain  the  rate  of 
falvage,  rnay  be  determined  by 
the  policies  of  infurance  made  on 
them  rcfpedively  ;  if  there  be  n(j» 
reafon  to  fufpc6l  they  are  under* 
valued.     If  there  be   no  policy. 
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the  real  value  mufl  be  proved  by 
invoices,  &c.  Page  l^j 

Underwriters  by  tbeir  policy,  ex- 
prcfsly  undertake  to  tear  all  ex- 
pences  of  ialvage.  ihld 

.jn  order  to  entitle  the  infured  to 
recover  expences  of  falvage,  it  is 
jiot  neceffary  to  ftate  them  in  the 
(declaration,  as  a  fpecial  breach 
of  the  policy.  141 

Thus  in  a  declaration  on  a  policy 
on  goods,  it  dated,  that  the  fliip 
fprung  a  leak,  and  funk  in  the 
river,  whereby  the  goods  were 
fpoiled.  Lord  Hardiv'ich  held 
that  under  this  decIara''on,  the 
plaintiffs  might  give  in  evidence 
the  expences  of  lalvage.  141 

But  if^  the  infurer  pay  to  the  in- 
fured fuch  expences,  and  from 
particular  circumftances,  the  lofs 
berepaired  by  unexpe61cd  means, 
^he  infurer  fliall  ftand  in  the 
place  of  the  infured,  and  receive 
the  fum  thus  paid  to  atone  for  the 
lofs.  ihid  164 

Where  the  falvage  is  high,  the  other 
expences  are  great,  and  the 
objedl  of  the  voyage  is  defeated, 
the  infured  is  alio vi^ed  to  abandon 
to  the  infurer,  and  call  upon  lilm 
to  cuutvibute  for  a  total  lofs. 

142 
See  Ahandonment. 

There  is  neither  average  not  falvage 
upon  a  bottomry  bond  in  Eng- 
land. 422 

AlUer,    in   France  and  Denmark. 

423 

Sea,  \ide  Perils  of  the  Sea. 


^eaworthinefst 

"JEvery  (hip  infured  muft,  at  the 
time  of  the  infurance,  be  able  to 
perform  itie  voyage,  unitls  lon.e 
<rxter!;'.1  accident  iliould  happen, 
and  if  ihe  have  a  latent  deff/i 
wholly  unknown  to  the  parties, 
that  will  vacate  the  contraft,  anr 
|he  iiiiurers  tire  difcharged.    2_o 


This  arifts  from  a  tacit  and  impheci 
warranty,  that  the  fliip  (hall  bq 
in  a  condition  to  perform  the 
voyage.  P'^2^  ^21 

But  the  infured  ought  to  know 
whether  fhe  was  feavvorthy  or  not 
at  the  time  Hie  fet  out  upon  her 
voyage  ;  yet  if  it  can  be  fhewn 
that  the  decay  to  which  the  lofs 
is  attributable,  did  not  commence 
till  a  period  fubfequent  to  the 
infurance,  the  underwriter  will 
be  liable,  if  fhe  flTould  be  loll  d, 
few    days  after  her  departure. 

ibid 

If  a  flilp  become  leaky  immediately 
after  failing,  and  founders  with- 
out any  vlfible  caufe,  the  jury 
may  prefume  fhe  was  not  fea- 
worthy.  22  1  note* 

The  whole  do6irine  of  feaworthinefs 
to  be  ccllefted  from  the  cafe  of 
the  Mills  Frigate,  which  is  fully 
Hated  from  page  221  to  228 

The  dcftrine  of  feaworthinefs,  as 
eflabliflied  by  the  law  oi England, 
is  conibnant  to  the  laws  of  all  the 
commercial  and  maritime  ftates 
in  Europe.  229 

Where  the  (hip  is  not  feaworthy, 
the  policy  is  void,  as  well  where 
the  infurance  Is  upon  the  goods, 
as  when  it  is  upon  the  fliip  itfelf. 

231 

But  infufficlency  in   a  former  voy* 

age,  v/ill  not  vacate  the  contra*^, 

229  ^ 


Sentence, 

See  the  effeft   of  the  fentence  o^ 
foreign  courts  confidered. 
•   •       ••  423,  424  note  {^) 


See  Admiralty, 


Sla 


Infuranccs  on  cargoes  of  flaves  re- 
gulated.      *  25' a 

S/ji/>, 
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Ship. 

Tbe  name  oft'nefb'p  mufl  be  in- 
i'erted  in  :he  policy.  ^'^^g^  19 

But  if  neccflity  require  it,  the  (hip 
may  be  ciianojed  in  the  conrfe  of 
the  voyage,  and  the  Inl'urcr  on 
the  cargo  contlnaes  liable. 

20,   290 

Sometimes,  there  are  infurances  on 
"  any  fhip  oi  fhipF.."  19 

Such  infurances  are  legal,  and  how 
applied.  19  ^ 


Smuggling. 

Smuggling  on  his  own  account  is 
an  aft  of  barratry  in  the  mafter. 

An  infurance  upon  a  fmuggling 
voyage,  prohibited  by  the  re- 
venue laws  of  this  country  is 
void  :  aliter,  if  merely  again (t 
the  revenue  laws  of  a  foreign 
ftate.  236 


Stamts. 

Every  policy  of  infurance,  muft  be 
duly  ftamped.  28 

As  to  ilamps  on  policies  againll 
fire.  456 


Statutes  cited. 
EDWARD    III. 

4a-  Regnt, 

II.  c.    I.  /.   248. 
?7.  c.   13.  p.   132. 

RICHARD     IL 
5.  c.  3.  /.  250. 

HENRY    VIII. 
|8.  c.  15.  p.  97. 


ELIZABETH. 

yln.  Rigni. 

43.  c.   12.   Introd.  />.  xL 

JAMES    I. 
21.  c.  19.  p.  435. 

CHARLES    n. 

12.  c.  32.  p.   248. 

■—  c.    18.  p.  251. 

13&  14.  c.   II.  p.  253. 

16.  f.  6.  p.  427. 

22  &23.    C.     ll.  p.    427, 

WILLIAM  and  MARY. 

2.7?^/,  I.  c.  9.  p.  252. 

4  5c  5.  ^.  IS'  p-  245. 

WILLIAM    III. 

7  &  8.  c.  28.  /.  248. 

8  &  9.  t.  36.  p.  347, 

ANNE. 

I.  Jlat.  2.  c.  g.p.^6.  219. 

6.  f.  37.  /.   253. 

7.  f.  8.  p.  252. 
Xt.Jlat.  2.  r.  18.  />.  132. 
i c.   16.  />.  416 

GEORGE    lo 

4.    C.    12.  /.    96.    219, 
—•<:.    II.  />.   248. 

6.  c.    18.  />.  5. 
^c.  IS.  p-  ^53- 

7.  f.  21. 7—411. 

7.  f.  31./-.  435-  note  (a) 

8.  ^.  15.  /.  6. 
—  ^.  24.  p.  12. 

II.  f.  30.  /.  6.  397. 
II.  f.  29.  p.  96.  319. 

GEORGE    IL 

I.e.  15.  /.  25. 
12.  <r.  21.  p.  248. 

q  q  4 
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^.t.  Rcrni. 


13.  c.  4.  />.  76. 

19.,  e.  32./.  ?78.  note  (a) 

427.  -^34. 
—  £•.  37.  ^.  69.  262. 

277-  403-  4^1-  420. 
21.  f.  4.  /».  242.  426. 

25.  c.   26.  p,    14. 

26.  f.  19.  /.  135. 
29.  c.  34.  /.  66.  72. 

139- 


GEORGE     III. 

7.  c.  7.  /.   79. 
14.  c.  48.  />.    15.  431. 

—  '•  5-  P-  232. 
17.  r-  50.  />.  457. 
20.  r.  6.  /).  249. 
22.  r.  48.  />.  456. 
25.  r.  44.  /..    16.  403. 
36.  c.  86.  jf>.  25.  note. 
28.  f.  38.  p.  249. 

28.  r.  56.  p.   18.  403. 

33.  f.  3n.  p.  14.  242  a. 
33-  c.  66.  /).  66.  72. 

34.  c.  80.  /..  25  a. 

—  c  79.  p.  240. 

35.  f.  90.    ibid. 
35.  f.  63.  /).  28. 
30.  c.  2b.  p.  397. 

St/ffidency.  See  title  Seaworthlnrfs. 


Stoiuage. 

Eor  bad  Rowage   of  the  cargo  the 
infurer  is  not  anUverable.        34 


Stranding. 

What  fliall  be  deemed  a  {liandiRfT 
vithin  the  memorandum,  by 
which  no  average  lofs  on  fruit, 
<xc.  is  iecdvtrable,  unlcfs  the 
<hin  he  Aiandtd.        20,  21,  loi 

Tlie  lof^  muft  he  a  conlequcnt:e  of 
t.vie  liiraicing.  ■        11^ 


Th'tera. 

:^^7IIETHER  the  infurcrs  are 

aniwei'able   for  thefts  com- 

mittcd   by  the   people  on  board 

the  fhip  ?  P'^S'^  25 

They  are  exprefsly  hable  for  thefts 

committed  by  external  thieves. 

ibid 

Time. 

In  infirancer,  upon  time,  the  court, 
in  their  conllruction  of  them, 
has  always  attended  to  the  mean- 
ing of  the  parties,  and  a  liberal 
e  X  poll  t  ion  of  the  words  of  the 
contract.  58 

A  policy  was  made  on  a  letter  of 
marque,  at  and  from  Liverpool  to 
yititigua,  lulth  libcrtv  to  crwjejix 
ivechs  ;  the  court  held  that  this 
meant  fix  fuccejjive  weeks,  and 
not  a  defultory  cruifing  for  fix 
weeks  at  any  time.        '     58,^9 


Total  Lofs. 

A  total  lofs  in  infurances,  does  not 
ahA^ays  mean  that  the  property 
infured  is  irrecoverably  loll  or 
gone;  but  that,  by  fome  of  the 
perils  mentioned  in  the  policy, 
it  is  in  fuch  a  condition  as  to  be 
of  little  ufe  or  value  to  the  in- 
fured, and  to  juftify  him  in  aban- 
doning his  right  to  the  infurer, 
and  ciilHng  upon  him  to  pay  the 
wliole  of  liis  infurance.     98,  143 

In  a  total  lofs,  properly  fo  called, 
the  prime  colt  of  the  property 
infured,  or  the  value  in  the 
policy,  mud  be  paid  by  the  un- 
derwriter. 98 

Where  the  policy  is  a  valued  one, 
it  is  only  neceffaryto  prove  that 
the  goods  were  on  board  at  the 
time  of  the  lofs.  103 

Where  it  is  an  open  policy,  the 
value  mud  alfo  be  proved.  -      ib. 
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The  iofured  may  call  upon  tlie  un- 
derwriter for  a  total  iofs,  if  the 
yoyacre  be  abfolvjiely  lofl,  or  r.ot 
wortli  purfiiing ;  if  the  falvage 
amount  to  half  the  value  ;  or  if 
further  expence  be  neceffary,  and 
the  underwriter  will  not  engage 
at  all  events  to  bear  that  expence. 
P.  145,  152,  159 
A  (lilp  was  taken  by  a  Span'ijh  (hip, 
retaken  by  an  Englifh  privateer 
and  carried  into  Bojlon,  where, 
as  no  pcrfon  appeared  to  give 
fecurity  for  the  falvage,  fhe  was 
fold  ;  the  recaptors  had  their 
moiety,  and  the  overplus  re- 
mained with  the  officers  of  the 
poiirt  of  Admiralty.  The  owners 
were  entitled  to  abandon  and  to 
recover  for  a  total  Iofs.  146 

A  fhip  was  taken  by  the  French^ 
remained  with  them  eight  days, 
and  was  retaken  ;  the  maftcr, 
mates,  and  failors,  except  a  land- 
man and  an  apprentice,  had 
been  taken  out  and  carried  to 
France.  Before  the  capture,  the 
fliip  had  been  feparated  from  her 
convoy,  and  was  fo  far  difabled 
•fcy  ftorm,  as  to  be  incapable  of 
proceeding  on  her  deftined 
voyage,  without  going  into  port 
to  refit.  Part  of  the  cargo  was 
thrown  overboard  in  the  ftorm, 
and  the  reft  fpoiled  while  the 
fhip  lay  at  Mtlford  Haven.  In 
actions  upon  two  policies,  one  on 
the  fhip,  and  the  other  on  the 
cargo,  it  was  held  that  this  was 
a  total  Iofs,  fo  as  to  entitle  the 
owner  to  abandon.  148 

A  fliip>  bound  from  Montferrat  to 
London,  was  captured,  and  the 
captain,  crew,  rigging,  and  part 
of  the  cargo,  which  was  fugar, 
>vere  taken  away.  She  was  re- 
taken and  carried  into  A'lfiy  Tork^ 
\vhere  the  captain  alfo  arrived. 
Upon  taking  pofieflion,  he  found 
that  part  of  ihe  cargo  which  had 
been  left  was  waflied  overboard  ; 
that  57  hoglheads  of  what  re- 
mained were  damaged,  and  that 
^he  fliip   v.-a^  in  fuch  a  ilutv  tiiat 


fhe  could  not  be  repaired,  with- 
out unloading  her  entirely.  The 
owners    had    no  ftorehoufes     at 
Ki:zu    7  ork ;       nor     were    any 
fiiilors  to  be  had-     The  falvage 
came  to  forty  hogfheads  of  fugar  ; 
and  if  the  fhip  had  been  repaired, 
it  would  hav?  exceeded thefreight 
by  100/.  There  was  an  embargo 
laid  on  all  fliips  till  December,  and 
the  fhip   fhould  have  arrived  in 
London  the  "July  preceding.   The 
captain,  upon  the  advice  of  hi* 
friends,   fold  the  cargo,  and  was 
paid  for  it  :    l.c  agreed  alfo   to 
fell  the  fhip ;  but  the  perfon  who 
contrafted  for  it  ran  away,  upon 
which  the  captain  left  her  in  a 
creek,  and  returned  to  England. 
This   was  a  total  Iofs,   and  the 
owners  had  a  right  to  abandon. 
Page  152 
The  right  to  abandon  muft  depend 
on  the  nature  of  the  cafe  at  the 
time  oftheaftion  brought,  or  at 
the  time  of  the  olfer  to  abandon  ; 
and  therefore  if  at  the  time  ad- 
vice is  received  of  the  Iofs,  it  ap- 
pear that   the   peril  is  over  and 
the    thing  is    in   fafety,  the  in- 
fured  has  no  right  to  abandon. 
146,  158 
Thus  in  a  cafe  where  there  was  a 
capture    and    recapture,    and  it 
was  ftated  that  at  the  time  of  the 
offer  to  abandon,  the   fhip,  was 
fafe    in  port,  and  had  fuftained 
no  damage,  the  court  held  that 
the  infured  had  no  right  to  aban- 
don, ij;j 
But   if  the  underwriter  pay  for  a 
total  Iofs,  and  it  afterwards  turn 
out  to  be  but  partial,  the  infured 
fhall  not  be   obliged  to  refund  ; 
but  the  infurer  fhail  ftand  in  his 
place  for  the  benefit  of  falvage, 

164 
A  fhip  was  infured  from  Wylurg  to 
Lynn,  at  which  place  fhe  ar- 
rived :  the  jury  found  that  the 
fhip  was  not  worth  repairing  ; 
but  the  damage  fuftained  in  the 
voyage  infured  did  not  exceed 
a8  Lpo'  cent.  By  the  coiirt^  the 
jury 


5IO 


Table  of  the  Principal  Matters, 


jary  have  precluded  us  from  fay- 
ing tliat  thio  is  a  total  lols  ;  and 
where  neither  the  thing  infured 
j\or  the  voyage  is  loll,  the  inlur- 
ed  cannot  abandon.  Page  164 
A  Hiip  was  infurcu  for  Lx  months 
in  port  or  at  fea ;  (he  was  in  g.~- 
vernment  fervice,  hound  from 
Cori  to  ^ichec.  She  arrived  a: 
^iebcc,  but  the  feafon  being  ■;oo 
far  advanced,  before  fhe  was 
ready  to  return,  fhe  was  removed 
into  the  bafon  ;  but  on  tlie  19th 
of  November  fhe  was  driven  from 
thence  by  a  field  of  ice,  and  da- 
maged by  running  on  the  rocks. 
The  condition  of  the  Ihip  could 
net  be  examined  till  y^')r/7  follow- 
ing, after  the  expiration  of  the 
policy.  She  was  then  found  to 
be  bulged  and  much  injured, 
but  not  thought  irreparably  fo. 
Ib  the  progrefs  of  the  repair  dif- 
ficulties arofe  for  want  of  mate- 
rials, and  the  captain,  after  con- 
fultation,  fold  her.  This  was 
held  to  be  but  a  partial  lofs  in 
November,  1 66 

A  veflel  infured  for  fix  months  is 
captured  and  fold  by  the  captors, 
and  purchafed  by  the  captain  for 
the  original  owners,  this  is  only  a 
partial  iofs  :  though  otherwife  if 
the  afiured  had  abandoned,  when 
carried  into  port  in  the  enemy's 
poflefiion.  167 

But  in  an  infurance  on  fhip,  cargo, 
and  freight,  at  and  from  Tortola 
to  London.,  warranted  free  of  par- 
ticular average,  it  appeared  that 
on  the  I  ft  of  Augvjl  the  whole 
fleet  got  under  wa'y,  but  not  being 
able  to  get  clear  of  the  iflands, 
they  anchored,  and  next  day  got 
clear.  About  10  o'clock  on  the 
2d  of  Jugujl,  feverr.l  faualls  of 
wind  arofe,  which  occau  ned  the 
fhip  to  ftrain,  and  make  water  fo 
fall,  that  the  crew  v/ere  clligcd 
to  work  both  pumps :  on  the  3d 
the  captain  made  a  fignal  of  dif- 
trefs,  and  returned  to  Tortola. 
A  furvey  was  had,  by  which  the 
fliip  was  declared  unable  to  pro- 


ceed to  fea  with  hrr  cargo  ;  that 
flie  could  not  be  repaired  in  any 
of  the  E?7gli/h  Wcj2  India  Wands -, 
many  cf  the  fugars  i;i  the  bilge 
and  lower  tier  wert-  wafhed  out, 
and  feveral  of  thi.  cafl'Cs  b'-oke 
and  in  bad  order.  This  war  held 
to  be  a  total  lols,  clie  voyage  be- 
ing entirety  defeated.  P.  1 68 
There  muft  be  a  total  lofs  at  fome 
period  or  ether  of  the  voyage,  to 
entitle  the  affured  to  abandon. 

166 


Trover. 

Trover  will  lie  for  a  policy,  at  the 
fuit  of  the  infured,  if  it  be  wrong- 
fully withheld  from  him.  4 

In  trover,  a  defendant  may  in  evi- 
dence jufliifv  the  retainer  of  the 
goods  till  payment  of  falvagc.     . 

»3« 


Underwriter.     See  Infiirer. 


rst, 


Ufage. 

]N  the  confiruf'ion  of  policies  no 
rule  has  been  m.ore  frequently 
followed  than  the  ufage  of  trade 
with  refpecft  t©  the  voyage  in- 
fured. 30 

As  to  ufage  upon  a  warranty  of 
convoy.  34 

Upon  an  infurance  on  goods  to 
Laomdore,  and  till  they  were 
fafcly  landed,  the  infurers  were 
held  liable,  on  account  of  the 
ufage,  although  the  lofs  did  not 
happen  till  a  month  after  the 
fhip's  arrival,  the  crew  having 
been  all  that  time  employed  iq 
fifhing,  and  never  having  unload- 
ed the  goods  but  at  leifure  times. 

44 
Js  to  the   Ufage  hi  Eafl  India  Voy- 
ages,    fee  title   Bafi  India   Foj(.' 
a^es. 
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Valuai'ton. 


JN: 


fa  total  lofsjthe  underwriter  mufl 
pay  ihc  amount  of  the  prime  cofl 
of  the  property  infured,  or  the 
value  mentioned  in  the  policy. 

Page  98 

So  if  part  of  the  cargo,  capable  of 
a  dillinft  valuation  be  totally  loll, 
the  infurcr  mufl  pay  the  whole 
prime  coil  of  the  part  fo  loll. 

ibid 

In  cafe  of  a  partial  lofs,  when  the 
poh'cy  is  valued,  the  rule  for  efti- 
mating  the  damage,  is  to  afcer- 
tain  whether  the  goods  be  a  third 
or  fourth  worfe  when  they  ar- 
live  at  the  port  of  delivery;  and 
then  the  underwriter  mull  pay  a 
third  or  fourth  of  the  value  in  the 
policy,  without  regard  to  the  rife 
or  fall  of  the  market.      103,  107 

'^hen  the  valuation  is  not  Hated  'n 
the  policy,  the  invoice  of '.he  coft, 
with  the  addition  of  all  charges, 
and  the  premium  of  infurance,  is 
the  foundation  upon  which  the 
)ofs  Ihall  be  computed.  104 


Valued  Policy. 

In  valued  policies,  the  value  of  the 
property  infured  is  inferted  at 
the  time  of  making  the  contraft, 
and  upon  a  trial,  it  is  not  necef- 
fary  to  go  into  the  proof  of  the 
value,  becaufe  it  is  admitted  by 
the  policy.  I,  I03 

|t  is  in  fuch  a  cafe  only  necelTary  to 
prove  that  the  property  was  on 
board.  Ibid 

Where  the  lofs  is  partial,  the  value 
in  the  policy  can  be  no  guide  to 
afctrtain  the  damage;  and  it  then 
mull  become  a  fubjeft  of  proof, 
as  in  the  cafe  of  an  open  policy. 

ibid 

A  valued  policy  is  not  a  wager  po- 
licy. io8,  266 

In  a  valued,  policy,  it  is  only  necef- 
fary  to  prove  fome  interell  to  take 
it  out  of  the  Ilatutc  J9  Geo,  2. 
f'  37*  loy 


If  ufed  merely  as  a  cover  to  a  vt-a- 
gcr,  fuch  an  evalion  would  not  be 
allowed  to  defeat  the  ftatute. 

Page  109,  265 

After  a  judgment  by  default  upon 
a  -valued  policy,  the  plaintiff's 
title  to  recover  is  confeffed,  and 
the  amount  of  the  damage  is  fix- 
ed in  the  policy.  118,  266 


Venice. 

Origin  and  progrefs  of  that  Repub- 
lic. Introd.   xxir. 


Void  Policies. 

The  name  of  the  perfon  actually 
interelled  mull  be  inferted  in  the 
policy,  or  the  name  of  the  agent 
effecting  it,  as  agent ;  otherwifc 
the  policy  is  void.  16 

When  the  principal  refides  abroad, 
the  agent  fo  efftdling  the  policy 
mniWiwtinEngland.    ^.  16,  17 

But  now  it  is  fuffitient  to  infert  the 
name  of  the  perfon  aflually  inte- 
relled, or  that  of  the  confignor 
or  conlignee  of  the  goods,  or  the 
names  of  thofe  receiving  the  or- 
ders to  infure,  or  who  fhall  give 
diredions  to  effedl  the  infurance. 
18,  19 

Policies  are  rendered  void  ab  Initio^ 
by  the  leall  Ihadow  of  fraud  or 
undue  concealment.  174, 

Cafes  of  fraud  with  refpeft  to  poli- 
cies, are  liable  to  a  three-fold  di- 
vifion.  ill.  The  allegatlo  falfi. 
2d,  T\\c  fupprejfto  verl ;  3d,  Mif- 
reprefentation.  The  latter,  tho* 
it  happen  by  miftake,  if  in  a  ma- 
terial part,  will  render  the  policy 
void  as  m.ich  as  adual  fraud. 

See  title  Fraud. 

Every  fhip  Infured  muft,  at  the  time 
of  the  infurance,  be  able  to  per- 
form the  voyage,  unlefs  fome  ex- 
ternal accident   Ihould  happen  ; 

.  and  if  /he  have  a  latent  dcfea, 
wholly 
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wholly  unknown  to  the  parties, 
that  will  vacate  the  contrad,  and 
the  infiirevs  are  difcharged.P.zao 
See  title  Sea-ivorthiuejs. 

Whenever  an  infurance  is  made  on 
a  voyage  exprcfbly  prohibited  by 
the  common,  ftatute,  or  maritime 
law  of  this  country,  the  policy  is 
void.  232 

See  title  Illegal  Voyages. 

AH  infiirances  upon   commodities, 

the  irni>t)rtation  or  exportation  of 

which  is  prohibited  by  law,   are 

void.  244 

See  title  Proh'tl'ited  Goods. 

By  ftatute  19  Geo.  2.  f.  37.  it  was 
declared,  that  infurances  made  on 
fliips  or  goods,  interefi.  or  no  intc- 
rejly  or  ivithout  further  proof  of 
interejl  than  the  policy,  or  by  'U.'ay 
cf  gaming,  or  luageringy  or  with- 
ovit  benefit  of  falvage  to  the  in- 
iurer,  fliould  benuUandvoid.  262 
3ee  ti{:le  H'ager  Policies. 

It  ts,  by  the  fame  ftatute,  declared 
ualawful  to  make  re-affurance, 
unlefs  the  firft  afl"iner  fliould  be 
infolvent,  become  a  bankrupt,  or 
die  :  in  either  of  which  c^fes  fuch 
afTurcr,  his  executors,  adminiflra- 
tors  and  afllgns,  might  make  re- 
aifarance  to  the  amount  before  by 
him  aftured,  expreflingin  the  po- 
licy, that  It  is  a  re-affurance.  277 
See  title  Re-ajfurance. 


Wager-Policies . 

"tN  wager-policies,  the  performance 
of  the  voyage  in  a  reafonable  time 
and  manner,  and  not  the  bare  ex- 
iftence  of  the  lliip  or  cargo,  is  the 
objeft  of  the  infurance.  259 

Thefe  policies  being  contradictory 
to  the  real  nature  of  a  poHcy, 
■vvhich  is  a  contract  of  indemnity, 
were  originally  bad.  ibid 

They  were  introduced  into  ILngland 
fmce  the  Revolution.  2(3o 


But  the  courts  of  jufticc  looked  oa 
them  with  a  jealous  eye  ;  and  the 
courts  of  equity  ftill  confidered 
them  as  void.  Page  260 

Thus  a  policy  was  decreed  to  be  de- 
livered up,  where  the  infured  had 
no  interelt  in  the  fhip  or  cargo, 
except  as  a  lender  on  bottomry, 
for  which  he  had  a  bond.       ibid 

Where  a  man  had  infured  goods,  by 
agreement  valued  at  600/.  and 
not  to  be  obliged  to  prove  any  inte- 
rejl, the  Chancellor  ordered  the 
defendant  to  difcover  what  goods 
he  had  on  board.  261 

The  great  diftinftion  betiveen  inie- 
refl,  and  wager-policies,  was,  that 
in  the  former,  the  infured  reco- 
vered for  the  lofs  aflually  fuftain- 
ed,  whether  it  was  total  or  par- 
tial lofs:  in  the  latter  he  could 
never  recover  but  for  a  total 
loft!.  261 

By  the  ftatute  of  19  Geo.  2.  c.  37. 
it  was  ciiafted,  that  infurances 
made  on  ftiips  or  goods,  interejl 
or  no  interejl,  or  ivithout  further 
proof  of  interejl  than  the  policy  ^  or 
by  'way  of  gaming  or  tvagering,  or 
ivithout  benefit  of  falvage  to  the  in~ 
furer^  fliould  be  null  arid  void. 

.363 

There  is  an  exception  for  infurances 
on  private  fliips  of  war,  fitted  out 
folely  to  cruize  againft  his  ma- 
jeily's  enemies.  ibid 

It  was  alfo  provided,  that  any  mer- 
chandizes or  eftefts  from  any 
ports  or  places  in  Europe  or  Ame~ 
riia,  in  the  poffeflion  of  the 
crowns  of  Spain  or  Portugal,  may 
be  infured  in  fuch  way  or  manner 
as  if  this  adl  had  not  been  made. 

ibid 

This  ftatute  has  been  frequently 
held  not  to  extend  to  infuranceis 
of  foreign  property,  on  foreign 
fliips.  265 

A  valued  policy  is  not  a  wager  po- 
licy ;  for  he  muft  prove  fome  in- 
terelt, although  he  need  not  prove 
the  value  of  his  intereft.  266 

^f  a  valued  policy  were  ufed  merely 

uS  a  covjr  to  a  wa^jor,  ia  order  to 
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evade  the  ftatutc,  itwould  be  void. 
P(jgc  266 
An  infurance  on    the  profits  ex- 
peflcd  to  arife  from  a  cargo  of 
molofTes,  belonging  to  the  plain- 
tiffs  was  held  to  be  good  ;  al- 
though   there  was  a  clanle  de- 
claring,   "  that  in  cafe  of    lofs, 
the  profits  fhould  be  valued  at 
joodI    without   any  other  vou- 
cher than  the  policy."  267 
An  infurance  being  made  on  any  of 
the  packet  boats  that  fhould  fail 
from  Lljbon  to  Falmouth,  or  fuch 
other  port  in  England  as  his  ma- 
jefly  fhould  dired,  for  one  year, 
upon    any    kind  of  goods,   and 
merchandizes  whatfoever.  It  was 
agreed  that  the  goods  and  mer- 
chandizes fhould  be  valued  at  the 
fum    infured,    without     further 
proof  of  interefl,   than  the  po- 
licy.    The  court  held  that  this 
was  a  policy  of  a  mixed  nature, 
and  that  the  infured  might  re- 
cover. 268 
Upon  a  joint  capture  by  the  army 
and  navy,  the  officers  and  crew 
of  the   fhips,  before  condemna- 
tion, have  an  infurable    intereft, 
by  virtue  of  the  prize  ait,  which 
uAaally  paffes  at  the  commence- 
ment of  a  war.  269 
All   infurances,   made  by   perfons 
having  no  intereft  in  the  event, 
about    which    they    inture,     or 
v.'ithout  reference  to  any  property 
on  board,  are  merely  wagers,  and 
are  void.                                    270 
Thus  where  the  defendant,  In  con- 
fideration  of  20/.    paid    by  the 
plaintiff,  undertook  that  the  fliip 
ihould  fave  her  pafTage  to  China 
that  feafon,  or  that  he  v.-ould  pay 
1000/.  within  one  month  after 
the  arrival  of  the  faid  fliip  in  the 
river  Thames;  the  contraft  was 
held  to  be  void,   although  the 
plaintiff    had    fome   goods    on 
board.  ibid 
The  plaintiffs  had  lent  26,000/.  on 
bond,  to  a  captain  of  an  Eaii- 
Indiaman,   and  infured  the   Ihip 
and  cargo  to  that  amount,  and  in 


cafeojhfs  no  other  proof  of  intereft 
to  be  required  than  the  exhibition  of 
the  faid  bond.  The  contract  was 
held  to  be  void.  Page  272 

The  third  feclion  of  the  f^atute  re- 
lative to  infurances,  from  any 
ports  or  places  in  Europe  or 
America,  in  the  pofTelTion  of  Spain 
or  Portugal,  is  founded  on  the 
regulations  of  thofe  courts ;  but 
it  is  loofely  worded.  274. 


Wages, 

No  mafler  or  owner  of  any  mer- 
chant ihip  fliall  pay  to  any  fea- 
man  beyond  the  feas,  any  money 
on  account  of  wages,  exceeding 
a  half  of  the  wages  due,  at  tlie 
time  of  fuch  payment,  till  the 
fhip  fhall  return  to  Great  Britain 
or  Ireland.  ll 

Infurances  on  the  <wages  of  feamen 
are  forbidden.  ibid 

But  the  captain  may  infure  goods, 
which  he  has  on  board,  or  his 
fhare  in  the  fhip,  if  he  be  a  part 
owner.  ij 

Extraordinary  luages  paid  to  feamen 
during  a  detention  to  repair,  or 
a  detention  by  an  embargo,  can- 
not be  recovered  againft  the  in- 
furers  on  the  fhip  or  cargo.  52,  54 

i^ Whether  they  arc  expences  that 
will  fall  under  the  denomination 
of  a  general  average.      125,  126 

Sailors  wages  are  not  liable  to  con- 
tribution in  a  cafe  of  general 
average.  127 


JVarranty. 

A  warranty,  in  a  policy  of  Infu- 
rance, is  a  condition  or  a  contin- 
gency, that  a  certain  thing  fhall 
be  done,  or  happen  ;  and  unlefs 
that  is  performed,  there  Is  no  va- 
lid contract.  318 

It  is  immaterial  for  what  end  the 

warranty  is  inferted  In  the  con- 

traft  ;    bait  being  Inferted  it  be- 

cgnies  a  binding  condition  upon 

'the 
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the  infurcd,  and  he  mu.ft  fhew  a 
literal  compliance  with  it.  /*.3  1 8 

It  is  no  matter  whetiier  the  lofs 
happen  in  conftquence  of  the 
breach  of  wauanty  or  not  j  for 
the  very  meaning  of  inferting  a 
warranty  is  to  preclude  pU  en- 
quiry about  its  n.attriality.    319 

But  as  warranties  are  Jlrialy  con- 
ftrued  in  order  to  difcharge  the 
underwriter,  fo  alfo  they  fhall  be 
ftriAly  conftrued  in  favour  of 
the  infured.  349 

It  is  alfo  Immaterial  to  what  caufe 
the  non-compHance  is  to  be  at- 
tributed ;  for  although  it  might 
be  owing  to  wife  and  prudential 
reafons,  the  policy  is  avoided. 

.320 

In  this  ftri6l  and  literal  compliance 
with  the  terms  of  a  warranty 
confifts  the  difference  betvvet  a  a 
warranty  and  reprefentation.  See 
title  frauds  ib:d 

In  order  to  make  luiitien  inftruc- 
tions  binding  as  a  warranty,  they 
muft  appear  on  the  face  of,  and 
make  a  part  of  the  policy.     321 

Even  though  a  written  paper  be 
nvrapt  up  in  the  policy,  and  (hewn 
to  the  under\»riter8  at  the  time 
of  fubfcribing ;  or  even  though 
it  be  wafered  to  the  policy^  it  is 
not  a  warranty  but  a  reprefenta- 
tion. 321 

Thus  when  evidence  was  offered  to 
prove  that  a  paper  enclofed  was 
always  deemed  a  part  of  the  po- 
licy. Lord  Mansfield  refufed  to 
hear  it.  ibid 

A  warranty  written  in  the  margin  of 
the  policy  is  confidcred  to  be 
equally  binding,  and  liable  to  the 
fame  ftrlft  conftruftion,  as  if 
written  iu  the  body  of  the  policy. 
322, 323 

Words  written  tranfverfcly  on  the 
policy  wer#  held  to  be  a  warran- 
ty. 322 

If  a  man  warrant  to  fail  on  a 
particular  day,  and  be  guilty  of 
a  breach  of  that  warranty,  the 
underwriter  is  no  longer  anfwer- 
able,  325 


This  rule  holds  though  the  ihip  hn 
delayed,  for  the  beft  and  wifefl 
reafons,  or  even  though  flie  be 
detained  by  legal  force.     P.  ^25 

This  rule  is  adopted  by  foreign 
writers.  326 

If  the  warranty  be  to  fail  after  a 
fpecific  day,  and  the  fhip  fail  be- 
fore, the  policy  is  equally  avoided 
as  in  the  former  cafe.  ibid 

Upon  a  warranty  to  fail  on  or  be- 
fore a  particular  day,  if  the  fhip 
fail  before  the  day  from  her  port 
of  loading,  tuith  all  her  cargo  and 
clearances  on  board,  to  the  ufua! 
place  of  rendezvous  at  another 
part  of  the  ifland,  merely  for  the 
fake  of  joining  convoy,  it  is  a 
compliance  with  the  warranty;, 
thouj:!'  fae  be  afterwards  detain- 
ed there  by  an  embargo,  beyond 
the  <4ay.  327 

But  it  her  cargo  was  not  complcte> 
it  would  not  be  a  commence- 
ment of  the  voyage.  ibid 

When  a  fhip  leaves  her  port  of 
loading,  having  a  full  and  com- 
plete cargo  on  board,  and  having 
no  other  view  but  the  fafeft  mode 
of  failing  to  her  port  of  deli- 
very, her  voyage  mull  be  faid  to 
commence  from  her  departure 
from  that  port.  331 

The  fame  doftrine  was  advanced,, 
even  though  it  was  a  condition 
inferted  in  one  ol  the  fhip's  clear- 
ances, \.\iz.t  Jhe  Jhould  pafs  by  the 
place  (at  which  Ihe  was  detained 
by  the  governor  beyond  the  day 
named  in  the  wairanty)  to  take 
the     orders     of     government. 

332 
Thus  alfo  an  embargo  was  aftually 
publifhed,  before  the  fhip  lalled, 
and  the  captain  immediately  af- 
ter crofhng  the  bar,  returned  to 
make  a  proteft,  and  know^ingly 
fent  his  fhip  into  the  embargo, 
yet  as  he  fwore,  that  he  believed 
the  embargo  would  be  immedi- 
ately taken  off,  the  underwriter 
was  held  liable.  337 

If  the  infured  warrant  that  the 
veffel  fhall  depart  with  convoy 

and 
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and  It  do  not  ;  the  policy  is  de- 
feated, and  the  underwriter  is 
not  refponfible.  P.  338 

A  Convoy    means   a    naval    force, 
under  the  command  of  that  pcr- 
fon  whom  government  may  hap- 
pen to  appoint.  338,341 
Regulated     by    government     and 
ufage.  349^ 
See  title  Convoy. 
Therefore  where  a  fhip  put  lierfcif 
under  the  direftion  of  a  man  of 
war  till  ihe  (hould  join  the  con- 
voy,   which  had  left  the  uiual 
place  of  rendezvous  before  Ihe 
arrived  there  ;  it  was  held  not  to 
be  a  departure  with  convoy,  al- 
though (he,  in  faft,  joined,  and 
was  lofi  in  a  ftorm.  339 
Miier,    if  fuch  fhip  was    part    of 
the  convoy.  342 
^   Whether  failing    orders    from 
the   commander   in  chief  to  the 
particular  fhips  are   neceflary  to 
conllitute  a  convoy.       341,  342 
A  convoy  appointed  by  the  Admi- 
ral, commanding  in  chief  upon  a 
flation  abroad,  is  a  convoy  ap- 
pointed by  government.        343 
A  failing   with   convoy    from  the 
ufual    place   of  rendezvous,    as 
Sfithead  or    the  Downs  for  the 
port   of  London,  is    a   departure 
with  convoy,  within  the  meaning 
of  fuch  a  warranty.  34,  343,  344 
Although  the  words  uled  generally 
are   "    to   depart  with  convoy" 
or  "  to  fail  with  convoy,"  yet  it 
extends    to    fail    with    convoy 
throughout  the  voyage.  345 
But  an  unforefeen  feparation  from 
convoy  is  an  accident  to  which 
the  underwriter  is  liable.       347 
So  held  where  a  fhip  was  feparated 
from  her  convoy  by  ftorm,   pre* 
vented  from  rejoining  it,  and  was 
loft.  348 
Even  where  the  fhip  has,  by  tem- 
peftuous  v/eather,  been  prevented 
from  joining  the  convoy,  at  leaft, 
fo  as  to  receive  the  orders  of  the 
commander  of  the  fliips  of  war, 
if  fhe  do  every  thing  in  her  pow- 


er to  efifeft  it,  it  fhall  be  deemed 
a  failing  with  convoy.       F.   348 

Otherwife,  if  the  not  joining  be 
owing  to  the  negligence  and  de- 
lay of  the  captain.  349 

As  where  repeated  fignals  for  fail- 
ing had  been  mr.de  the  night  be- 
fore and  continued  next  day  from 
7  till  12  ;  notwithftanding  which 
the  fhip  infured  did  not  fail  till 
two  hours  after.  ilnii 

If  a  man  warrant  the  property  to 
be  neutral,  and  it  is  not,  the 
policy  is  void  ab  initio.  350 

In  an  infu ranee  upon  goods,  the  in- 
fured warranted  the  fhip  and 
goods  to  be  neutral ;  it  was  ex- 
prcfsly  found  by  the  jury  that 
they  were  not  neutral.  The 
court  therefore,  though  the  lofs 
happened  by  ftorms^  and  not  by 
capture,  declared  that  the  c'on- 
traft  was  void.  350 

If  the  fliip  and  property  are  neutral 
at  the  time  when  the  rilk  com- 
mences, this  is  a  fufficieut  com- 
pliance with  a  warranty  of  neu- 
trality. .351 '353 

The  infurer  takes  upon  himfelf  the 
riik  of  war  and  peace.  352 

If  the  property  be  neutral  at  the 
time  of  failing,  and  a  war  break 
out  the  next  day,  the  infurer  is 
liable.  .  35.? 

As  to  the  effeft  of  the  fentence  of 
a  foreign  court  of  AdmiraltVii 
upon  the  aueftion  of  neutrahty, 
fee  Adnirahy. 
Of  warranty  in  a  life  Infiiranee,  fes 
title  Lives. 


JVearlng  Jlpparel 

Do  not  contribute  to  a  general  arc- 
rage.  127 


JVifliiy^   Liiios  of  J 

An  account  of  them.    Introd.  sxix 
'I'hcy  mentioa  infurancts. 

IntrfiKl.  xxxii, 
IVk- 
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Wttnejfes.     See  Evidence, 
Wool.    See  Prohibited  goods. 

Wred. 

In  cafes  of  wreck  a  reafonahle  fal- 
vage  (hall  be  allowed  to  tliofe 
who  fave  the  Ihip  or  any  of  the 


goods,  to  be  afcertafned  by  three 
jn  slices  of  the  peace. 

P.  132,  to  138 
Of  felony  in  cafes  of  wreck,  vide 
tit.  Felony. 


JVritten  Claufe. 

The  written  claufe  in  a  policy  will 
controul  the  printed  words.       5 
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